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RECOMMENDATIONS. 

From  the  Hon,  Judge  Hitchcock  of  Alabama, 

New  York,  I3th  March,  1837. 
Allan  Pollock,  Jr.  Esq. 
Sir  : — I  have  given  a  cursory  perusal  (all  that  my  time  would  allow,)  to  the 
woik,  entitled  "  A  Practical  Treatise  on  the  Law  of  Slavery,"  upon  which  you 
have  requested  my  opinion. 

Amn  abstract  of  the  decisions  to  be  found  in  the  American  Reports,  upon  that 
subject,  arranged  under  convenient  heads,  I  have  no  doubt  it  will  be  a  valuable 
work  for  the  use  of  the  members,  particularly  of  the  Southern  Bar  of  the  United 
Statcsp  Respectfully,  your  obdt.  servt.  H.  Hitchcock. 

From  the  New  York  Mercantile  Advertiser. 
Slavery. — The  proof  sheets  of  a  new  work  on  this  subject,  which  will  be  pub- 
lished next  week  by  Mr.  Pollock,  92  Fulton  street,  have  been  submitted  to  us.  It 
is  a  compilation  of  all  the  decisions  made  on  that  subject  in  the  several  Courts  of 
the  United  States,  and  State  Courts,  with  copious  notes  and  references  to  the 
statutes  and  other  authorities,  systematically  arranged, — 1  vol.  500  pages  8vo. — 
From  a  recommendation  of  the  Hon.  Judge  Hitchcock,  of  Alabama,  we  have  no 
doubt  of  its  accuracy  and  usefulness,  especially  to  the  southern  bar  ;  and  at  this 
particular  time,  a  work  of  considerable  interest  at  the  north,  ft  is  rarely  we  take 
up  a  book  that  is  its  equal  in  point  of  printing  and  paper,  and  it  reflects  great  cre- 
dit on  Messrs.  Craighead  and  Allen,  who  are  the  printers.  It  will  stand  a  compa- 
rison with  the  best  London  publications,  and  we  should  be  glad  to  see  all  other 
publishers  pursue  the  same  course  in  getting  up  their  works  that  Mr.  Pollock  baa 

done.  

From  the  New  York  Star. 
Work  on  Slavery. — A  most  important  work  is  nearly  ready  for  publication^ 
and  will  be  issued  next  week  by  Mr.  Pollock,  92  Fulton  street.  It  is  a  compila- 
tion of  all  the  decisions  made  on  the  subject  of  slavery  by  the  several  Courts  of 
the  United  States  and  Slate  Courts,  with  copious  notes,  indexes,  &c.  &c*  by  J.  D« 
Wheeler,  Esq.  and  very  elegantly  printed  by  Craighead  &  Allen.  At  ibis  crisis 
we  should  say  such  a  work  is  of  great  interest  and  value,  and  should  have  a  great 
circulation  in  the  Southern  States,  as  well  as  those  States  In  which  the  question  la 
agitating. 


ALLAN  POLLOCK,  Jr. 

LAW  PUBLISHER,  9S  FULTON  STREET,  NEW  YORK. 

Can  furnish  the  following  worki  by  the  single  copy^  or  wholesale — viz  : 

A  PRACTICAL  ABRIDGEMENT  of  AMERICAN  COMMON  LAW 
CASES,  argued  and  determined  in  the  CourU  of  the  several  states,  and  the  United 
States  Courts,  from  the  earliest  period  to  the  present  time ;  alphabetically  ar- 
ranged ;  with  Notes  and  References  to  the  Statutes  of  each  State,  and  analagous 
Adjudications — Comprising  under  the  several  titles,  a  Practical  Treatise  on  the 
diflferent  branches  of  the  Common  Law. — By  J.  D.  WHEELER,  Esq.  Counsel- 
lor at  Law.     8  vols,  royal  octavo — price  96  per  vol.  in  calf  extra. 

Among  the  letters  received  commendatory  of  this  Abridgement,  are  the  follow- 
ing from  Chancellor  Kent  and  Chief  Justice  Marshall 

Sir  : — I  have  cupouslv  looked  over  the  first  volume  of  Wheeler^s  Practical 
Abridgement  of  Common  Late  Cases^  which  you  were  so  obliging  as  to  send  me. 
As  far  as  I  have  had  time  to  examine  the  work,  I  have  found  it  ably  and  accurately 
executed.  The  rapid  multiplication  of  American  Reports,  suggests  the  necessity 
and  value  of  such  an  undertaking,  and  when  it  shall  be  completed,  in  the  manner 
and  style  it  has  commenced,  it  will,  and  ought  to  become,  an  indispensable  part  of 
a  Lawyer's  Library.  I  wish  the  Editor  and  publishers  of  the  Abridgement,  the 
Mtmoat  patronage  and  success.  Your's  respectfully.  Jambs  Kxnt. 


From  Chief  Justice  Marshall  dated  Richmond,  April  16,  1S34. 
.-Sir  : — I  received  your  letter  of  the  21st  March,  accompanying  the  first  volume 
of  Wheeler's  Practical  Abridgement  of  American  Common  Law  Cases,  which  I 
iiave  read  rapidly.  The  plan  is  well  adapted  to  the  object  of  the  writer,  which  is 
certainly  a  valuable  one,  to  furnbh  the  profession  with  some  information  respecting 
she  decisions  and  peculiar  statutory  provisions  of  the  different  States  which  com- 
pose our  great  Republic.  Reports  have  multiplied  so  enormously,  that  they  can 
be  collected  only  in  public  libraries,  or  in  those  of  the  wealthy  and  curious : 
Ibis  interesting  communication,  therefore,  can  be  communicated  only  by  means  of 
Abridi^ments,  or  Treatises,  such  as  Story's  Conflict  of  Laws,  The  plan  on  which 
JUr.  Wheeler  has  executed  his  abridgement,  appears  to  me  judicious;  he  has  pre- 
sented with  the  necessary  brevity,  the  very  point  decided  in  the  words  of  the 
Court.  To  speak  positively  on  the  accuracy  of  the  selections,  would  require  an  in- 
timate knowledge  with  the  Reports  themselves,  to  which  I  have  no  pretensions  ; 
but  so  far  as  I  am  acquainted  with  them,  I  am  satisfied  in  his  fidelity- 
Very  respectfully,  John  Marshall. 

A  PRACTICAL  and  ELEMENTARY  ABRIDGEMENT  of  the  cases 
argued  and  determined  in  the  Courts  of  King's  Bench,  Common  Pleas,  Exchequer, 
and  at  Nisi  Prius,  from  the  restoration  in  1660,  to  Michaelmas  Term,  IV  Geo.  4, 
with  important  manuscript  cases,  alphabeiically  and  chronologically  arranged 
and  translated,  with  copious  notes  and  references  to  the  year  books,  analagous  ad- 
judications, text  writers  and  statutes,  specifying  what  decisions  have  been  affirmed, 
recognised,  qualified  or  overruled,  comprising  under  several  titles,  a  Practical 
TreaJtise  on  the  different  branches  of  (he  Common  Law,  by  CHARLES 
PETERSDORF,  Esq.  of  the  Middle  Temple.     15  vols,  royal  otavo. 

A  supplement  to  the  above  work — being  an  abridgment  of  the  cases  decided  in 
the  same  Courts  from  4th  Geo.  IV  to  the  present  time,  by  ELISHA  HAMMOND, 
Esq.  in  2  vols,  royal  octavo. 

Wheaton's  Reports  of  the  Supreme  Court  of  the  United  States,  in  12  vols, 
(oearly  out  of  print.) 

{ff^  Law  Books  of  all  kinds  furnished  at  the  lowest  prices  for  cash. 
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PRACTICAL  TREATISE 


ON 


THE  LAW  OF  SLAVERY 


I.  DEFINITION  AND  NATURE  OF.* 

1. 
Clark  v.  M'Donald.    June  T.  1827.    4  M'Cord's  Rep.  22S. 

The  action  was  brought  against  the  defendant,  as  a  common  distiiictioii 
carrier,  to  recover  the  value  of  a  negro  woman  and  her  child,  who  ^^TI^. 
were  passengers  on  board  the  defendant's  boat  from  Charleston  to  of  a  carrier 
George  Town.     The  boat  came  to  an  anchor  at  night  at  one  of  an/ a  bale 
the  inland  creeks  between  those  places,  and  at  the  ebb  of  the  o/'foo^*— 

*^         ^  slaves    »e- 

tide  the  boat  filled,  and  the  slave  and  her  child  were  lost.   The  cap-  '^^  consi- 
tain  used  all  necessary  diligence,  and  had  a  pilot  on  board.     The  human  be- 
judge  chained  the  jury,  that  there  was  no  difference  in  the  liability  *°*^ 
of  the  defendant,  as  captain  of  a  steam-boat,  for  the  loss  of  the 
slaves,  than  for  the  loss  of  bales  of  goods.     Verdict  for  plaintiff. 
Motion  for  a  new  trial. 

The  Court.  Johnsotiy  J.,  held  there  must  be  a  new  trial  ;  that 
there  was  a  distinction  between  the  liability  of  the  carrier  in  the  trans- 
portation of  a  slave  and  a  bale  of  goods ;  that  the  bIetc  was  a  hu- 
man being,  and  the  carrier  could  not  control  the  operations  of  her 
mind,  or  her  physical  action.  She  might  will  her  own  destruction, 
or  she  might  escape.     And  his  honor,  ader  referring  to  the  cases 


*  The  defmition  of  a  slave  by  the  Civil  Code  of  Louisiana  is  tfans  given:  "  A 

is  one  who  is  in  the  power  of  a  master  to  whom  he  belong*."    Civil  Codt,  art  35. 

and  173. 

2 


2  SLAVERY. 

of  Rutherford  v.  M'Gowan,  1  Nott  &  M'Cord,  p.  17. ;  Cook  v. 
GourdiD,  2  Nott  &  M'Cord,  p.  19* ;  and  Miles  v.  Johnson,  1  Nott  & 
NPC.y  157.,  which  he  contended  was  not  analagous,  observed,  that 
the  question  ought  to  have  been  left  to  the  jurj,  whether  the  ac- 
cident happened  by  the  negligence  of  the  carrier,  or  the  act  of 
the  slave,  or  by  inevitable  accident* 

8. 

State  v.  Thompson.     Sept.  1807.     2  Overton's  Rep.  96. 

Capable  of  Held  by  the  Court,  Ooertoriy  J.,  that  where  the  defendant  forcibly 
volition.  ^Qok  a  negro  woman  from  the  possession  of  another,  under  a  claim 
of  property,  an  indictment  would  lie  against  him.  Slaves  differ 
from  all  other  property  t  they  have  reasoii  and  volition.  Where  a 
slave  is  in  the  possession,  or  in  the  ordinary  employment  of  a  per- 
son, and  another  takes  such  slave  away^  it  should  not  be  matter 
of  inquiry  in  this  court  whether  the  negto  was  willing  to  go  or 
not. 

S. 

Waldon*8  Ex'r  v.  Payne.    Fall  T.,  1794.     2  Wash.  Rep.,  1.  8. 

Hawkin's  Adm'r.  v.  Craig,    6  Monroe's  Rep.  254. 

And  tbejr  Per  Cur.  Slaves,  from  their  nature,  are  chattels,  and  were  put 
dered^cbat^  in  the  hands  of  executors  before  the  act  of  1792^  declaring  them  to 
^^'  be  personal  estate. 

4. 
Beatly  V.  Judy,  ET  al.     Spring  T.,  1833.  1  Dana's  Rep.   101. 
Plumpton  v.  Cook,  2  Marshall's  Rep.  450. 

Sotheyare  Per  Cur.  The  phrase  "personal  estate,**  in  wills  and  con* 
penonal     tracts,  should  be  construed  as  embracing  slaves. 

estate. 

5. 
McDowell's  Adm'x  v.  Lawless.  Oct.  T.  1827.  6  Monroe's  Rep. 
141.  Dade  v.  Alexander,  1  Wash.  Rep.  30.  Walden  v. 
Payne,  2  Wash.  Rep.,  1.  Dunn  and  Wipe  v.  Bray,  1 
Call,  338.  Chinn  and  W^ife  v.  Respass,  1  Monroe'^ 
Rep.  23. 

And  are  for  P^^  C^^r.  Slaves  were  declared  by  law  to  be  real  estate,  and 
many  pofj  deg^end  to  the  heir  at  law.     They  are  considered  real  estate  in 

potet   real 

«rtate.       the  case  of  descents. 
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6. 
HuDGilYs  V.  Wrights.     Nov.  1806.  1  Hen.  &  Munf.  134. 

Per  Cur.  Tttcker^  J.  From  the  first  settlement  of  the  colony  ^ho  ara 
of  Virginia  to  the  year  1778  Oct.  sess.,  all  negroes,  Moors,  and  mu-"^^®** 
lattoes,  except  Turks  and  Moors  in  amity  with  Great  Britain, brought 
into  this  country  by  sea  or  by  land,  were  slaves,  and  by  the  uniform 
declaration  of  our  laws,  the  descendants  o( females  remain  slaves  to 
this  day,  unless  they  can  prove  a  right  to  freedom  by  actual 
emancipation,  or  by  descent  in  maternal  line  from  an  emancipated 
female.  See  the  case  ex  parte  Ferrett,  1  Rep.  Const.  Court  of 
South  Carolina,  p.  194.  where  the  court  held,  that  an  East  Indian, 
though  **  a  person  of  cotor,**  is  not  liable  to  be  taxed  under  the  or- 
dinance of  the  city  council  of  Charleston,  imposing  a  duty  on 
^*  each  free  negro,  or  person  of  color,  whether  a  descendant  of  a 
negro  or  otherwise.'* 

7. 
HuDGiNs   v.  Wrighs.     Nov-  1806.  1  Hen.  &  Munf.  134. 

Held  by  the  court.  Green  J.,  that  to  solve  all  doubts,  the  act  of  ijij,^  ^^ 
1662  was  passed,  which  declared,  that  all  children  born  in  thisP*^  «*- 
country  shall   be  bond  or  free,  according  to  the  condition  of  the  trem  ob- 
mother.     It  is  the  rule  of  the  civil  law.     By  that  law  the  civil  state  ^^^|^ 
of  the  child  was  determined  by  that  of  the  mother  at  the  time  of 
the  birth. 


*  This  rule  of  the  Civil  Liw  prevails  in  all  the  states,  and  in  many  of  them  sta^ 
tates  have  been  enacted  npon  the  subject.  See  act  of  1740,  South  Carolina,  2 
Brevard's  Dig.  229.  And  in  Georgia,  by  the  act  of  1770,  Prince's  Dig.  446.  And  by 
the  Rev.  Code  of  Mississippi,  969.  Rev.  Code  of  Virginia,  vol.  1.  p.  421.  Civil 
Code  of  T^mmn^  art  183.  And  the  same  rale,  that  slaves  follow  the  condition  of 
the  mother,  obtains  in  the  West  Indies.  Edward's  West  Indies,  book  4.  ch.  1.  This 
rule  was  broken  in  upon  in  Maryland  by  an  act  passed  in  the  year  1663,  ch.  30, 
which  establishes  the  common  law  doctrine,  parttta  iequUur  patrem.  See  the  cases  of 
Buder  v.  Craig,  2  Harris  A  M*Hen.  214.  and  Buder  v.  Boardman,  1  Har.  &, 
M'Hen.  371.  The  kw  was,  however,  dianged  by  the  act  of  1715,  which  restored  the 
maxim  of  the  civil  law,  partu$  s$^mtur  ventrtm. 
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8. 
State  v.  Davis  and  Hanna,  Dec.  T.  1831.  2  Bailey's  Rep.  658. 

Definition      The  defendants  were  indicted  under  the  bastardy  act,  and. on 
term^^m**  ^^^  mother's  being  called  as  a  witness,  it  was  objected  that  she  was 
latto.         2L  mulatto  ;  but  the  jury  found  them  white  women.    The  defend- 
ants were  convicted,  and  moved  to  set  aside  the  verdict,  on  the 
ground  of  misdirection  in  the  charge  of  the  court. 

The  court  observed  that  the  term  mulatto,  as  used  in  this 
state,  was  vague,  and  signified,  in  general,  a  person  of  mixed  white 
and  n^^o  blood,  in  whatever  proportions  it  might  be  mingled. 
The  various  distinctions  which  have  obtained  in  the  French  and 
Spanish  American  colonies  has  not  been  adopted  in  this  state. 

Harper  J.,  in  delivering  the  opinion  of  the  court,  observed,  that 
it  seemed  to  be  an  error  in  the  judge's  charge  to  the  jury,  in 
stating,  that  "  a  mulatto  was  the  offspring  of  parents,  one  of  whom 
was  white,  and  the  other  black,"  and  that  he  **  was  disposed  to 
think,  that  where  the  white  blood  predominated,  the  disqualifica- 
tion ought  not  to  attach."  According  to  this  instruction,  we 
understand,  that  the  child  of  a  quadroon  and  a  mulatto,  according 
to  the  distinction  in  Louisiana,  must  be  accounted  white.  Yet,  I 
suppose,  that  even  in  Louisiana  such  a  person  would  be  called  a 
mulatto.  It  is  certainly  true,  as  laid  down  by  the  presiding  judge, 
that  "  every  admixture  of  African  blood  with  the  European,  or 
white,  is  not  to  be  referred  to  the  degraded  class."  It  would  be  dan- 
gerous and  cruel  to  subject  to  this  disqualification  a  person  bearing 
all  the  features  of  a  white,  on  account  of  some  remote  admixture  of 
negro  blood ;  nor  has  the  term  mulatto,  or  person  of  color,  I  believe, 
been  popularly  attributed  to  such  person.  The  shades  are  infinite, 
and  it  is  difficult  to  fix  a  limit.  I  do  not  know  that  we  can  lay 
down  any  other  rule  than  to  give  what  appears  to  be  the  popular 
meaning  of  the  word  :  to  wit,  that  where  there  is  a  distinct  and 
visible  admixture  of  negro  blood,  the  person  is  to  be  denominated 
a  mulatto,  or  person  of  color.  It  is  a  question  for  the  jury.  In 
determining  it,  they  may  have  the  evidence  of  inspection  as  to 
color,  and  the  peculiar  negro  features  ;  the  evidence  of  reputation, 
as  to  parentage  ;  and  such  evidence  as  was  offered  in  the  present 
case,  of  the  person  having  been  received  in  society,  and  exercised 
the  privilege  of  a  white  man. 


DEFINITION  AND  NATURE  OF.  5 

9. 
The  State  t.  Mary  Hates.  June  T.  1829,  1  Bailey*s  Rep. 

The  prisoner  was  indicted  and  convicted  of  keeping  a  disorderly  And  may 

«  be   known 

nouse.  by   ingpec- 

When  brought  up  for  sentence,  O'Neal,  J.,  decided,  that  the  ^®"*** . 
offspring  of  a  white  mother  and  a  negro  father  is  a  "  mulatto,'' 
within  the  meaning  of  the  statute  of  1740,  and  can  be  punished 
only  by  the  tribunal  specified  by  the  statute.  And  if  a  mulatto  be 
convicted  in  a  court  of  sessions,  the  judge  may,  on  inspection,  re- 
fuse to  pass  sentence,  and  turn  over  the  prisoner  to  a  court  of 
magistrates  and  freeholders. 

10. 
Maria  et  al.  v.  Surbaugh. Feb.  T.  1825.  2  Rand.  Rep.  228. ;  Ne-  ,  ' 
GRo  Mart  v.  The  Vestrt  of  William  and  Mart's  Parish, 
3  Har  &  M'Hen.  Rep.  501.  ;  Davis  v.  Currt,  2  Bibb's 
Rep.  238. ;  2  Haywood's  Rep.  170.;  Mahontv.  Ashton,  4 
Har  &  M*Hen.  305. ;  Gobu  v.  Gobu,  1  Taylor's  Rep.  114. ; 
GoBU  V.  Gobu,  2  Hayn's  Rep.  170. ;  Davis  v.  Currt,  8 
Bibb's  Rep.  238. ;  Gibbons  v.  Morse,  3  Halst.  Rep.  253. ; 
Hall  v.  Mullin,  5  Har.  &  Johns.  Rep.  190. ;  Trongot  v. 
Bters,  5  Cowen's  Rep.  480. 


ne- 


Per  Cur.    Oreetiy  J.     Negro  slaves  were   introduced  in  Vir-  Eveiy 
ginia  in  1620.     They  were  always  held  as  property,  and  the^^P"]^ 
children  of  female  slaves  were  always  held  as  slaveij.  be  a  slave.* 

11. 
Davis  (a  man  of  color)  v.  Currt.     Fall.  T.  1810.     2  Bibb's 

Rep.  238. 

Suit  for  freedom.     The  defendant  relied  on  possession  of  the  Or  penon 
plaintiff  as  a  slave  from  the  year  1789  ;  and  on  the  presumption  of  ^'^^^^'^* 

*  In  the  Spanish  and  French  West  Indies,  the  following  grades  are  distinguished : 
The  first  grade  is  that  of  the  mulatto,  which  is  the  intermixture  of  a  white  person 
with  a  negro ;  the  second  are  the  terceroneSj  which  are  the  production  of  a  white 
person  and  a  mulatto  ;  the  third  grade  are  the  quarterotie^f  being  the  issue  of  a  white 
person  and  a  tercerone ;  and  the  last  are  the  qumteron»8,  being  the  issue  of  a  white 
person  and  a  quarterone.  Beyond  this  there  is  no  degradation  of  color,  not  being  distin- 
guishable from  white  persons,  either  by  color  or  feature.  Edwards'  West  Indies,  book 
4.  ch.  1.     Stephens*  Slavery  of  the  West  India  Colonies  Delineated,  p.  27. 

*  This  is  the  general  doctrine  in  all  the  states,  and  the  application  of  a  different 
rule  is  only  in  cases  where  the  person  is  a  mulatto,  or  some  other  grade  approxi- 
mating to  a  white  person.    See  post,  title  "  Evidence,"  in  actions  for  freedom.. 
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slavery  arising  from  color,  as  being  sufficient  endence  of  title  in 
him,  to  put  the  plaintiff  on  proof  of  his  freedom.  And  of  this 
opinion  was  the  court,  and  the  plaintiff  excepted. 

Per  CvT^  BoyUy  Ch.  J.  The  question  admits  of  but  little  doubt. 
Color  and  long  possession  are  such  presumptive  evidences  of 
slavery,  as  to  throw  the  burden  of  proof  on  the  party  claiming  his 
freedom. 

12. 
Brandon  et.  al.v.  Planters'  and  Merchants' Bank  of  Hunts- 
ViLLfi.  Jan.  T.  1828.     1  Stewart's  Rep.  320.     S.  P.  Btnum 
v.  BoswicK,  4  Dessauss«  2664 

ffhej  can-  Trover  for  bank  notes  found  by  the  plaintiff's  negro.  It  ap- 
or  pon^  peared  by  the  testimony  of  witnesses,  that  they  were  standing 
propertjr.  j^^^lt  the  engine  house  at  the  public  square  in  Huntsville,  when 
the  negro  boy  was  cutting  wood  near,  and  heard  him  exclaim  he 
had  found  money,  and  saw  the  boy  raising  the  bundle.  The 
boy  delivered  the  bundle  to  Brown,  one  of  the  witnesses,  who 
tooic  it  to  the  bank.  The  plaintiff  demanded  the  money  of  the 
bank,  which  was  refused,  and  this  action  was  commenced.  The 
defendants  demurred  to  the  declaration  of  the  plaintiffs. 

The  court  held,  that  the  action  would  lie  ;  and  that  the  posses- 
sion of  the  slave,  by  finding,  is  the  possession  of  the  master,  and  if 
it  be  taken  from  the  slave  by  any  person  other  than  the  true 
owner,  the  ms^^ter  may  receive  it. 

Per  Cur.  Saffold^  J.  Our  slaves  can  do  nothing  in  their  own 
right ;  can  hold  no  property ;  can  neither  buy,  sell,  barter,  or  dis- 
pose of  any  thing,  without  express  permission  from  the  master  or 
overseer ;  so  that  every  thing  that  they  can  possess  or  do  is,  in 
legal  contemplation,  on  the  authority  of  the  master. 

Per  CrenshaWf  J.  A  slave  is  in  absolute  bondage ;  he  has  no 
civil  right,  and  can  hold  no  property,  except  at  the  will  and  plea- 
sure of  his  master  ;  and  his  master  is  his  guardian  and  protector ; 
and  all  his  rights  and  acquisitions  and  services  are  in  the  hands  of 
his  master.  A  slave  is  a  rational  being,  endowed  with  volition  and 
understanding  like  the  rest  of  mankind,  and  whatever  he  lawfully 
acquires,  and  gains,  possession  of,  by  finding,  or  otherwise,  is  the 
acquirement  and  possession  of  the  master.     A  slave  cannot  take 
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property  By  descent  or  parchase.*  And  see  Hall  y.  Mullbk, 
5  Har.  fc  Johns.  190.  Where  the  court  held,  that  no  legal  con- 
tract whatever  could  be  made  with  a  slave  without  the  consent  of 
his  master.  And  in  Jackson,  ex.  dem.  the  People,  v.  Lervet, 
5  Cowen's  Rep.  S97.,  the  court  held,  that  a  slave  at  common  law 
could  not  contract  matrimony,  nor  could  the  child  of  a  slave  take 
by  descent  or  purchase. 

13. 
State  v.  Cecil.     Spring  T.  1812.     2  Martin's  Louisiana  Rep. 

208.;     GoBU  v.  Gobit.     1  Taylor's  Rep-  164. 

A  woman  of  color  was  offered  as  a  witness  by  the  attorney  ^^^^ 
general ;  and  a  gentleman  swore  that  she  was  once  a  slave,  but  he  penouvt 
had  liberated  her.     She  had  a  copy  of  the  act  of  liberation;  but  the  free,   in 
original  of  which  was  in  New-York.     The  councff  for  the  prisoner  ^^*^  "^ 
insisted  that  the  court  ought  not  to  look  at  the  copy,  while  the  origi- 
nal is  admitted  to  exist. 

Per  Cur.  The  woman  being  of  color,  the  presumption  is  that 
she  was  free  bom.  Adele  v.  Beauregard,  1  Martin,  18S. 
But  this  presumption  is  destroyed  by  the  declaration  of  her  former 
master.     This  declaration,  however,  must  be  taken  m  toto  ;  and  it 


*  Bj  the  Civil  Code  of  Louisiana,  art  175.,  it  \m  declared,  that "  aU  that  a  tlave  po*> 
senes  belongs  to  his  master ;  he  possesses  nothing  of  his  own,  except  his  peculiuin, 
that  is  to  sajr,  the  sum  of  money  or  moveable  estate,  which  his  master  chooses  he 
should  possess."  "  Slaves  are  incapable  of  inheriting  or  transmitting  property." 
Art  945.  "  Slaves  cannot  dispose  of,  or  receive  by  donation,  imU/^^^or  martu 
cmuta,  unless  they  have  been  previously  and  expressly  enfranchise^^^Kmab^  to 
law,  or  unless  they  are  expressly  enfranchised  by  the  act  by  which  ai^7onation  is 
made  to  them."  Art  1462.  The  earnings  of  slaves  and  the  price  of  their  services 
belong  to  their  owners,  who  have  their  action  to  recover  the  amount  from  those  who 
have  employed  them.  Code  of  Practice,  art  103.  These  principles  prevail  in  all 
the  states,  and  are  taken  from  the  civil  law,  and  were  adopted  in  all  except  Connec- 
ticut, and  perhaps  Massachusetts.  Massachusetts'  Historical  Collections,  vol.  4. 
p.  194.  Dane's  Abr.  ch.  46.  art  2.  Reeves'  Domestic  Relations,  340. ;  Bancroft's 
History,  vol.  1.  p.  187. ;  2  Kent's  Com.  252.  They  are  far  more  rigorous  than  the 
Spanish  and  Portuguese  laws  applied  to  slaves  in  their  colonies;  for  by  their  laws  a 
■lave  may  acquire  money  or  property  by  his  labor,  at  periods  set  apart  for  his  own 
use  and  benefit,  and^  the  law  will  protect  him  in  the  possession  of  it.  Stevens  on 
Slavery,  >.  59,  60.  Wraxall's  Memoirs,  vol.  2.  letter  21.  Stroud's  Sketch  of  the 
Laws  relating  to  Slavery,  p.  46.  The  legislative  enactments  in  the  several  states, 
prohibiting  the  slave  from  acquiring  or  holding  property,  or  hiring  himself,  &x:.^ 
may  be  found  in  the  following  references :  In  South  Carolina,  James'  Dig.  385. 
In  Georgia,  Prince's,  Dig.  453.;  in  Kentucky,  2  litL  db  Swi.  Dig.  1150.;  1  Rev 
Code  of  Virginia,  374. ;  Mississippi  Rev.  Code,  375 ;  Lav^s  of  Tennesee,  Oct  23, 
18^3,  ch.  135. ;  in  North  Carolina,  Haywood's  Manual,  526. ;  Rev.  Stat  of  Umo^n , 
p.  581, 


*• 
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establishes  her  emancipation  in  the  same  breath.  Neither  are  we 
ready  to  say,  that  when,  in  the  trial  of  a  cause,  a  fact  comes  inci- 
dentally and  collaterally  to  be  proved,  the  rules  of  evidence  are  as 
strictly  to  be  insisted  on,  as  when  the  fact  put  in  issue  is  to  be  made 
out.  In  the  latter  case  the  party  has  previous  notice,  and  time 
to  procure  the  best  testimony,  which,  consequently,  will  be  re- 
quired. Not  so  in  the  former  case,  as  on  a  motion  for  a  new  trial, 
or  for  a  continuance,  when  a  witness  is  examined  on  his  voir  dire. 
Witness  sworn. 


II.  ORIGIN  AND  HISTORY  OP.* 

1. 

Seville  v.  Chretien.     Sept.  T.  1817.     5  Martin's  Louisiana 

Rep.  275. 
Origin  and      Per  Cur.   Porter^  J.  It  is  an  admitted  principle,  that  slavery  has 
^'^  ° '  been  permitted  and  tolerated  in  all  the  colonies  established  in 
America  by  the  mother  country.     Not  only  of  Africans,  but  also 

*  The  Spaniards  and  Portuguese  were  engaged  in  the  traffic  of  African  negroes 
and  slaves  before  the  discovery  of  America.  Bancroft's  Hlstoiy  of  the  United  States, 
vol.  1.  p.  178. ;  and  the  importation  of  slaves  into  the  Spanish  colonies  began  as 
early  as  1501.  Irving's  life  of  Columbus,  vol.  3.  App.  No.  6.  In  the  year  1562,  Sir 
John  Hawkins  was  engaged  in  transporting  and  selling  slaves  in  the  West  Indies ; 
and  in  the  years  1585  and  1588,  charters  were  granted  by  Queen  Elizabeth,  enconra- 
ging  the  trade.  In  1630,  a  Dutch  vessel  carried  slaves  from  Africa  to  Virginia,  being 
the  first  i|^^^tion  in  the  English  colonies.  And  in  1672,  the  African  company  was 
establishe^^^Kat  Britian.  It  appears  by  the  records  of  the  Dutch  New  Netherlands, 
that  slaves  existed  in  their  settlements  as  eariy  as  1620.  Moulton's  History  of  New- 
York,  vol.  1.  p.  373. ;  2  Kent's  Com.  vol.  2.  p.  252. ;  and  in  Massachusetts,  between 
1630  and  1641. ;  Ibid.;  and  Massachusetts  Collection,  vol.  4.  p.  194.  Bancroft's 
History,  vol.  1.  p.  187.  In  the  year  1663,  slaves  were  found  in  Maryland,  and  it  b 
supposed  they  were  introduced  there  as  early  as  1580.  The  Royal  African  Company, 
chartered  by  Queen  Elizabeth,  in  1585,  continued  to  supply  the  colonies  until  1709, 
when  the  trade  was  Arown  open.  A  more  extended  historical  Tiew  of  the  subject 
may  be  considered  out  of  place  in  a  mere  practical  work.  Those  desirous  of  investi- 
ting  the  subject  ftirtber,  will  find  it  treated  in  the  Encyclopedias  Americana,  tit.  Slaves. 
Kent's  Com.  vol.  2.  p.  252.  American  Jurist,  vol.  7.  p.  1.  Jefferson's  Notes  on  Vir- 
ginia, p.  252.  Burk's  History  of  Virginia,  2211.    Beverley's  History  of  Virginia,  251. 

With  respect  to  its  dissolution.  It  was  first  commenced  by  a  number  of  Quakers, 
in  1727,  who  liberated  their  slaves,  both  in  England  and  the  colonies  of  North  America. 
In  1751,  the  Quakers  made  a  formal  abolition  of  it  among  themselves.  In  1783,  the 
first  petition  was  presented  to  parliment  for  the  abolition  of  the  trade.  See  a  statement 
of  the  proceedings  in  the  Edinburgh  Elncyclopediie.  The  subject  came  again  before  the 
house  of  commons,  in  1788,  being  brought  forward  by  Mr.  Pitt,  but  without  success. 

In  1792,  the  house  of  commons  passed  a  bill  for  tiie  abolition  of  the  slave  trade  in 
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of  Indians.  No  leg^latite  Act  of  the  colonies  can  be  found  in  rela* 
tion  to  it*  The  first  introduction  of  slaves  in  the  British  colonies 
was  accidental.  In  the  year  161 6,  as  stated  by  Robertson  in  his 
history,  and  in  1620,  as  stated  by  Judge  Marshall  m  his  Life  of 
Washington,  a  Dutch  ship,  from  the  coast  of  Guinea,  sold  a  part 
of  her  cargo  of  negroes  to  the  planters  on  James  River.  This 
was  the  origin  of  the  slavery  of  the  blacks  in  the  British  colonies, 
and  it  is  thought  that  Indians,  at  thb  time,  were  held  in  slavery. 

2. 

Davis  (a  man  of  color)  v.  CtRkV.     Fall  T.   1810.     2  Bibb's 

Rep.  238. 

In  an  action  for  freedom,  Davis  proved  that,  in  the  ye^r  1789,  he  Slayes 
was  brought  as  a  slave  into  the  then  district,  now  state  of  Kentucky,  dueed    in 
from  the  state  of  Delaware,  where  he  had  been  held  as  a  slave.  ^'^  \^^ 
There  being  no  proof  of  any  law  of  that  state  which  authorized  mdther 
riavery,  be  moved  the  court  to  instruct  the  jury^  that  the  evidence, 
4>n  the  part  of  the  defendant,  was  not  sufficient  to  support  his  title. 

The  court  refused  the  instructions,  and  he  excepted. 

Per  Cur,  Boyle^  Ch.  J.     Slavery,  it  is  believed,  was  introduced 
into  the  colonies  by  the  regulation  of  the  mother  country,  of  which 


t795,  but  it  wm  rejeet«d  by  the  iMrast  df  lordg.  And  in  1796,  Wilberforee  br^raglit  in 
•  bill,  provi^uig  that  ibe  alave  trade  should  be  abolished  forever,  after  the  Ist  Marchi 
1797.  See  the  debates  in  parliament  of  that  year.  In  June,  1806,  on  motion  of  Mr. 
Fox,  a  bill  passed,  decfauring  the  slave  trade  inconsistent  with  justice,  humanity,  and 
•onnd  policy ;  and  the  act  finally  abolishing  it,  passed  Feb.  5, 1807.  The  act,  making  it 
ftloiqr  to  \m  eagaged  in  ths  Oart  trade,  passed  the  British  parliament,  May  4, 1811, 
whicb  wis  followed  by  the  act,  declaring  the  slave  trade  piracy,  in  1824. 

The  first  act  to  prohibit  the  slave  trade  was  passed  in  the  year  1794.  The  act  de- 
dar^  It  illegal  to  fit  out  any  vessel  for  the  purpose  of  Carrying  on  the  trade.  This  was 
IbUowed  by  the  act  of  1800,  declaring  it  unlawful  for  any  citizen  ttfliave  any  property 
pi  any  vessel  employed  in  the  tranaportation  of  slaves  from  one  country  td  anmher« 
And  by  an  act,  passed  in  1807,  it  was  declared,  that  after  the  1st  of  Janna^,  1808, 
it  should  not  be  lawful  to  bring  into  the  United  States,  or  the  territories  thereof,  from 
any  foreign  place,  any  negro,  mulatto,  or  person  of  color,  with  intent  to  hold  or  self 
him  as  a  rfave.  In  1890,  it  was  declared,  that,  if  any  citizen  of  the  United  States, 
belonging  to  the  company  of  any  foreign  vessel,  engaged  in  the  slave  trade,  or  any 
person  whatever  belonging  to  the  company  of  any  vessel,  owned,  in  whole  or  in  part/ 
by,  or  navigated  for,  any  citizen  of  the  United  States,  should  land  on  any  foreign 
diore,  to  seize  any  negro  or  mulatto,  not  held  to  service  by  the  laws  of  either  of  the 
states  or  territories  of  the  United  States,  with  intent  to  make  him  a  slave,  or  should 
decoy,  or  forcibly  carry  off  such  negro,  or  mulatto,  or  receive  him  on  board  any  such 
veaiti,  with  the  intent  aforesaid,  ha  should  be  adjudged  a  pirate,  and  on  conviction^ 
mfibrdMtfa. 

2  % 
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the  courts  in  all  the  colonies  were  equally  bound  to  tabb  notice,  in 
the  same  manner  as  the  courts  of  the  several  states  are  now  bound 
to  take  notice  of  any  regulation  of  the  general  goveminent;.  and 
what  the  courts  of  the  colonies  were  bound  iotake  notice^udiciaIly» 
we  must  still  be  presumed  to  know,  if  not  as  matter  of  law,  ait  least 
as  matter  of  history.  We  must,  therefore,  presume  that  slavery  is 
tolerated  in  Delaware,  inasmuch  as  that  was  the  case  before  the  revo- 
lution. The  presumption  of  slavery,  which  attaches  to  the  plaintilB^ 
is  not  destroyed  by  proof  of  his  removal  from  that  state. 

S 
Hall  v.  Mullin.     June  T.  1821.    5  Har.  &  Johns.  Rep.  190. 

The  condi-     Benjamin  Hail,  by  his  will  manumitted  his  slave  Basil.     It 
daves  does  appeared,  however,  that  Basil  was  upwards  of  45  years  of  age, 
not  depend  ^^^   therefore   incapable  of  being  emancipated.      Afterwards, 
Mpon    the  Henry  L.  Hall,  the  son  of  the  testator,  sold  to  Basil  his  slave 
dai  law.      Dolly  Mullin,  and  who  was  the  daughter  of  Basil,  who  then  eman- 
cipated her;  and  Henry  L.  Hall  bequeathed  property  to  her,  both 
real  and  personal.     The  defendant  entered  upon  this  property,  and* 
this  action  of  trespass  was  brought. 

It  was  contended,  that  Basil,  not  being  manumitted,  could  not 
bestow  freedom  on  Dolly  Mullin,  and  that  she  was  not  capable  of 
taking  by  the  devise. 

Per  Cur.  Johnson^  J.,  It  has  been  coBtended,  on  the  part  of  the 
appellant,  that  the  condition  of  slaves  in  this  state  is  regulated  by 
the  civil  law ;  and  that  as  by  that  law  slaves  could  purchase  property 
only  for  the  sole  use  and  benefit  of  their  masters,  that,  therefore, 
the  bill  of  sale  of  Dolly  to  Basil,  the  right  to  Dolly  passed  out  of 
Hall,  and  became  immediately  vested  in  the  then  owners  of  Basil, 
who  were  the  general  representatives  of  Benjamin  Hall.  On  the  part 
of  the  appellee  it  is  urged,  that  the  slaves  in  this  state  are  similar 
to  villeins  in  England,  when  villeinage  existed  in  that  country ;  and 
that,  as  in  that  country,  when  a  villein  purchased  property,  it  did 
not  pass  immediately  by  or  through  him  to  his  lord,  but  remained 
in  the  villein  until  the  lord  entered  on,  or  took  possession  of  the 
property ;  any  disposition  made  of  such  property,  before  the  entry 
was  made,  or  possession  taken,  was  valid.  Cooper's  Justinian,  107. 
Litt.  §  177.* 


♦  Before  the  conquest  there  wore  villeins  in  Great  Britain.  1  Hume's  Hiit.  of 
England,  p  181 .  A  villein  might  he  hy  prewription  or  confession  in  a  court  of  record. 
Co.  Litt.  117.  B.    The  last  confef^sion  of  villeinage  is  in  19  Hen.  G.  (1441.)  Lofl. 
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As  it  appears  by  the  civil  lavr,  the  property  never  abides  for 
one  instant  in  the  slave,  if  the  rights  of  Dolly  Mullin,  as  derived 
from  her  father  Basil,  depend  upon  that  law ;  as  Basil  was  incapable 
to  manumily  no  claim  on  her  part  can  rest  on  a  deed  of  his  execu- 
tion. But  should  her  rights  rest  on  the  feudal  law,  applicable  to 
villeinage,  then,  as  Basil  never  was  disturbed  in  the  possesssion  of 
Dolly  by  any  of  the  representatives  of  Benjamin  Hall,  or  any  other 
person,  before  or  after  the  deed  of  manumission  was  executed,  thai 
deed  would  be  competent  to  set  her  free,  and,  of  course,  renders 
her  capable  to  take  the  land  devised.  But  the  condition  and  rights 
of  slaves  in  this  state  depend  exclusively,  neither  on  the  civil  or 
feudal  law,  but  may,  perhaps,  rest  in  part  on  both,  subject,  never- 
theless, to  such  changes  in  their  condition  and  capacity  to  con- 
tract as  the  laws  of  this  state  prescribe,  and  as  contained  in  vari- 
ous acts  of  our  state  legislature.  By  the  act  of  1715.  ch.  44.  §  1 1., 
it  was  prohibited  "  to  trade,  barter,  commerce,  or  any  way  deal  with 
any  slave,'*  without  the  leave  of  the  master.  The  contract  between 
Henry  L.  Hall  and  Basil  under  this  act  was  void. 
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(A-)  Of  the  African. 

1. 
Negro  Mart  v.  The  Vestry  of  William  and  Mary's  Parish. 

Oct.  T.  1796.     3  Har.  &  M'Hen-  501. 

Negroes 

Petition  for  freedom.     It  was  admitted  the  petitioner  was  de-i™P®IlK 
scended  from  negro  Mary,  imported  many  years  ago  into  this  gucar  maj 

be  held  as 
— —  slaves. 

17. ;  and  thei«  were  no  villeins  in  gross  in  Great  Bntian  in  1547,  and  the  last  case  on 
rilleinage  is  to  be  foand  in  Dyer,  266.  pi.  11.  It  was  virtually  abolished  by  the  statute 
IS  Car.  2.  ch.  24.  These  were  some  of  the  principles  of  villeinage :  Villeinage  de- 
scended to  the  issue  when  the  father  and  mother  were  villeins.  Co.  Litt.  §  181.  But 
if  a  freeman  married  a  neif,  their  Issue  was  free.  Co.  Litt  123.  If  a  neif  had  a  bastardi 
be  was  free.  The  uwue  followed  the  condition  of  the  father.  The  children  of  a  free 
woman  becoming  villeins,  and  of  a  neif  becoming  free,  where  a  freeman  married  a 
neif.  Co.  Litt  §  165.  Villeins  were  either  regardent,  that  is,  annexed  to  the  land,  -or 
else  they  were  in  gross,  and  annexed  to  the  person  of  the  lord,  and  transferrable  by 
deed  from  one  to  another,  the  same  as  any  chattel,  and  they  might  be  recovered  as  an/ 
other  chattel 
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country  from  Madagascar;  and  the  quesUon  was,  whether alie  was 
entitled  to  her  freedom. 

It  was  contended  that  Madagascar  was  not  a  place  from  which 
slaves  were  brought,  and  that  the  act  of  1715  related  oiiiy  to  slaves 
brought  in  the  usual  course  of  the  trade.  On  the  other  side,  it 
was  contended,  that  the  petty  provinces  of  Madagascar  make  war 
upon  each  other  for  slaves  and  plunder ;  and  they  carry  on  the 
slave  trade  with  Europeans, 

Pir,  Cur,  Madagascar  being  a  country  where  the  stave  trade 
is  practiced,  and  this  being  a  country  where  it  is  tolerated,  it  is 
incumbent  on  the  petitioner  to  show  her  ancestor  was  free  in  her 
own  country  to  entitle  her  to  freedom. 

HuDGiNs  V.  Wright.    Nov,  T.  1806.    1  Hen.  Sl  Munf.  Rep.  139. 

The  Afri-  ^^  ^^^-  ^^^  slavery  of  the  African  negro  has  existed  from 
cans,  or     t|ie  time  of  bringing  them  into  the  colony,     In  many  of  the  states 

negroes,  y     ^     t     •         t 

have  been  express  enactments  have  been  made  declaring  them  slaves;  and 
the  ^time™  *^  Others  they  are  slaves  by  custom.  See  the  act  of  assembly  of 
Uiey  were  Maryland  of  1663,  commented  upon,  and  explained  in  Eutler  v, 
to  the  colo- Craig,  2  Har.  &  M'Henry's  Rep.  214.,  and  Butler  v.  Boardman, 
bi^%tomtel  Har.  &  M'Hen.  371. ;  2  Brevard's  Dig.  229.;  Princess  Dig, 
prby  CUB-  446  .  Rey,  Code  of  Mississipi,  p.  369. ;  1  Rev.  Code  of  Virgipia; 
421, ;  Code  of  Louisiana,  art.  138. ;  2.  Utt.  JL  Swi.  1149, 

(B)  Of  Indians. 

1. 

Sevili<e  V,   Chretien.     Sept.  T.  1817.     6  Martinis  Louisiana 
Rep,  275.     State  v.  Van  Waggoner.     1  Hals.  Rep,  374, 

Under  the 

French  go-  Mathews^  J.,  delivered  the  opinion  of  the  court.  The  plaintiff, 
^n"L<migi.  and  appellant,  sues,  in  forma  pauperis^  to  recover  his  liberty  and 
anaj  some  j^JguJg^t  having  been  given  against  him,  he  appealed.  The  evi^ 
were  held  dence,  which  is  all  written  in  the  form  of  depositions  and  other 

m  sl&verv 

and  the  documents,  comes  up  with  the  record^  and  a  statement  of  the  case 
«rh'Tar'«  n'a'i*  by  the  counsel. 

"°}  iff^"*'  ^^^  district  judge  having  admitted  all  the  testimony  offered,  we 
estaMiHh-  dcem  it  useless  to  enter  into  a  formal  investigation  and  decision  of 
Spanish  *  ^^^^  exception,  hut  will  proceed  to  state  the  facts,  as  drawn  from 
govern-      (f^Q  evidenpe  which  was  properly  received,     A  summary  of  such 
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of  them  ai  are  necessary  to  arrive  at  proper  I^^  conclusions,  may 
be  laid  down  as  follows  :  In  the  year  1765  or  17669  Dachene,  an 
Indian  trader,  brought  an  Indian  woman  to  Opelousas,  whom  he 
sold  to  Chretien,  the  father  of  the  defendant,  and  appellee.     She 
died  not  long  after,  leaving  a  female  child,  who  remained  peace- 
ably with  Chretien,  as  his  slave,  until  some  time  durii^^  the  period 
in  which  the  Baron  de  Carondelet  was  governor  of  the  province 
of  Louisiana,  when  she  went  to  New- Orleans  with  her  master,  for 
the  purpose  of  claiming  her  freedom  before  the  proper  tribunal* 
It  appears  from  a  certificate  of  Peter  Pedesclaus,  a  notary,  that 
a  suit  was  commenced,  but  no  record  remains,  or  can  be  found,  of 
the  manner  in  which  it  terminated.     She  returned  with  Chretien, 
and  remained  with  him  as  his  slave  until  his  death,  which  happened 
after  the  United  States  took  possession  of  the  country  under  the 
treaty  made  with  the  French  government  in  the  year  1803.    She 
was  called  Agnes,  and  brought  forth  several  children  while  held  in  a 
state  of  slavery  by  Chretien,  of  whom  the  plaintiff,  and  appellant, 
is  heir.     After  the  death  of  the  ancestor  of  the  defendant,  and  the 
distribution  of  his  estate,  Agnes  and  some  of  her  children,  all  de- 
scended from  the  Indian  woman  sold  by  Duchene,   as  above 
stated,  brought  suit  in  the  parish  court  of  St  Landry  agiunst  their 
owners,  among  whom  was  the  present  defendant,  to  recover  their 
freedom.     From  a  judgment  by  default,  which  afterwards  became 
final,  an  appeal  was  taken  to  the  superior  court  of  the  late  terri- 
tory of  Orleans,  where  the  cause  was  tried  by  a  jury,  and  a  ver* 
diet  rendered  in  favor  of  the  then  plaintifi*,  and  appellee,  which 
was  set  aside  by  the  court,  on  account  of  some  misconduct  in  the 
jury,  and  a  new  trial  ordered.     The  case  remained  in  this  situation 
until  the  change  in  the  country,  from  a  territorial  to  a  state  g(^ 
vemment,  and  was  then  transferred  with  others  to  the  fifth  district 
under  the  new  system.     As  the  person  who  became  judge  of  that 
district  had  been  engaged  as  counsel  in  the  cause,  it  was  transferred 
for  trial  to  the  second  district,  and  the  then  appellee,  who  was  the 
original  plaintifi^  not  appearing  to  prosecute  his  suit,  was  declared  by 
the  court  to  be  non-suited,  and  judgment  was  accordingly  entered. 
It  appears  from  the  depositions  of  a  number  of  witnesses,  (ad- 
mitted by  the  parties  to  have  been  correctly  taken,  and  to  be  pro* 
per  evidence  in  the  cause,)  that  at  the  time  the  Spanish  government 
took  possession  of  the  country,  viz.  in  1769,  under  the  secret  trea-p 
ty  of  cession  made  between  France  and  Spain  in  1763,  many  of 
the  inhabitants  of  the  colony,  which  had  been  e^tiiblished  and  set' 
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tied  under  the  authority  of  the  French  govemment,  held  and  po0- 
aessed  Indians  as  slaves,  and  it  seems  to  have  been  a  belief  pretty 
general  among  them  that  the  practice  of  holding  Indians  in  slavery 
was  tolerated  and  authorized  by  that  government.  The  fact  that 
a  considerable  number  of  Indians  and  their  descendants  were  held 
in  slavery  at  the  period  alluded  to,  is  clearly  proveiL  These  be- 
ing all  the  important  facts  in  the  case,  we  will  proceed  to  examine 
the  plaintifi's,  and  appellant's,  claim  to  freedom,  on  the  ground  taken 
by  his  counsel.  It  is  grounded  on  a  judgment  of  the  parish  court 
of  St.  Landry,  as  being  resjudicatOy  by  a  competent  tribunal.  But 
if  it  be  determined  that  it  be  not  conclusively  supported  and  es- 
tablished by.the  judgment,  it  is  contended  that  the  plaintifi^  and 
appellant,  is  free  by  birth,  being  the  lineal  descendant  of  an  In- 
dian woman.  His  counsel  contends,  that  the  decision  of  the  cause 
must  be  according  to  the  rules  of  the  Spanish  system  of  laws. 
According  to  these  laws  it  is  clear,  that  since  the  famous  regula- 
tions of  Charles  Y.,  made  about  the  middle  of  the  fifteenth  century, 
Indians  could  not  be  reduced  to  slavery ;  and  if  the  case  was  to  be 
decided  by  them,  he  would  certainly  be  entitled  to  his  freedom. 
But  on  the  other  side,  it  is  contended,  that  this  court  ought  to  be 
governed  in  the  determination  of  this  suit  by  the  municipal  laws 
and  usages  of  France,  by  which  her  American  colonies  were 
ruled.  On  this  previous  question  our  opinion  is  in  favor  of  the 
defendant,  and  appellee.  It  is  true  that  the  province  of  Louisiana 
was  ceded  by  France  to  Spain,  in  1763,  by  a  secret  treaty,  but  no 
effectual  possession  of  the  country  was  taken  until  the  arrival  of 
governor  O'Reilly  in  1769.  Now,  it  is  an  incontrovertible  princi- 
ple of  the  law  of  nations,  that  in  cases  of  the  cession  of  any 
part  of  the  dominions  of  one  sovereign  power  to  another,  the  in- 
habitants of  the  part  ceded  retain  their  ancient  municipal  regula- 
tions, until  they  are  abrogated  by  some  act  of  their  new  sovereign. 
In  relation  to  the  colony  of  Louisiana,  nothing  tending  to  repeal  its 
former  laws,  such  as  they  were  under  the  French  government,  took 
place  till  the  year  1769,  and  we  have  already  seen  that  the  Indian 
woman,  the  ancestor  of  the  plaintiff,  was  brought  into  the  country 
and  sold  as  a  slave  in  the  year  1765  or  1766. 

Slavery,  notwithstanding  all  that  may  have  been  said  and  writ- 
ten  against  it,  as  being  unjust,  arbitrary,  and  contrary  to  the  laws 
of  human  nature,  we  find  in  history,  to  have  existed  from  the  ear- 
liest ages  of  the  world  down  to  the  present  day.  In  investigating  the 
rights  of  the  parties  now  before  the  court,  it  is  deemed  unneces- 
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sary  to  inquire  into  the  di£ferent  means  by  which  one  part  of  the 
human  race  have,  in  all  ages,  become  the  bondsmen  of  the  other, 
such  as  captivity  being  the  offspring  of  those  already  enslaved,  &c. 
However,  we  are  of  opinion,  that  it  may  be  laid  down  as  a  legal 
axiom,  that  in  all  governments  in  which  the  municipal  regulations 
are  not  absolutely  opposed  to  slavery,  persons  already  reduced  to 
that  state  may  be  held  in  it;  and  we  also  assume  it,  as  a  first  princi- 
ple, that  slavery  has  been  permitted  and  tolerated  in  all  the  colo- 
nies established  in  America  by  European  powers,  most  clearly 
as  relates  to  the  blacks  and  Africans,  and  also  in  relation  to  In- 
dians in  the  first  periods  of  conquest  and  colonization.     Taking 
thb  principle  for  granted,  it  accounts,  in  some  measure,  for  the  ab- 
sence of  any  legislative  act  of  European  powers  for  the  introduc- 
tion of  slavery  into  their  American  dominions.     If  the  record  of 
any  such  act  exists  we  have  not  been  able  to  find  any  trace  of  it. 
It  is  true  that  Charles  the  Fifth,  in  the  first  part  of  the  sixteenth 
century,  granted  a  patent  to  one  of  his  Flemish  favorites,  for  the 
exclusive  right  of  importing  four  thousand  negroes  into  America, 
which  was  purchased  by  some  Genoese  merchants,  who  were  the 
first  who  brought  into  a  regular  form  the  commerce  for  slaves  be- 
tween Africa  and  America.     A  few  years  before  a  small  number 
of  negroes  had  been  introduced  by  the  permission  of  Ferdinand. 
But  the  privilege  granted  by  the  emperor,  so  far  from  being  the 
first  introduction  Of  slavery  into  the  new  world,  was  intended  as  a 
means  of  enabling  the  planters  to  dispense  with  the  slavery  of  the 
Indians,  who  had  been  reduced  to  a  state  of  bondage  by  their  Eu- 
ropean conquerors.     A  full  account  of  these  transactions  may  be 
seen  in  Robertson's  History  of  America.     On  turning  our  atten- 
tion to  the  first  settlement  of  the  British  colonies  in  America,  we 
find  that  the  introduction  of  negro  slaves  into  one  of  the  most  im* 
portant,  was  accidental.     In  the  year  1616,  as  stated  by  Robert- 
son, and  1620,  by  Judge  Marshall,  in  his  life  of  Washington,  a 
Dutch  ship  from  the  coast  of  Guinea  sold  a  part  of  her  cargo 
of  negroes  to  the  planters  on  James  river.     This  is  the  first  origin 
of  the  slavery  of  the  blacks  in  the  British  American  provinces. 
About  twenty  years  after,  slaves  were  introduced  into  New  Eng- 
land. All  this  took  place  without  any  previous  legislative  act  on  the 
subject;  and  it  is  believed  that  Indians  were  at  the  same  time,  and 
before,  held  in  bondage.     The  absence  of  any  act,  or  instrument 
of  government,  under  which  their  slavery  originated,  is  not  a  mat- 
ter of  greater  surprise  than  that  there  should  be  none  found  au« 
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Ihorizing  the  slatet^y  of  the  blacks,     'the  first  act  of  the  leglsla- 
tilre  of  the  provlnde  of  Virginia  on  the  subject  of  the  slavery  of 
the  Indians,  was  passed  in  1670,  and  one  of  its  provisions,  as  we 
iaire  informed  by  Judge  Tucker,  prohibits  free  or  manumitted  In- 
dians from  purchasing:  christian  servants.     The  words  free  or  mem" 
umitted  are  useless  and  absurd,  if  there  did  not  exist  Indians  in 
slavery^  and  Indians  who  had  been  slaves,  and  had  been  manumit- 
ted before  and  at  the  time  this  act  was  passed.     Indeed,  from  the 
history  and  legislative  proceedings  of  the  British  colonies,  both  in 
the  West  India  islands  and  in  North  America,  it  clearly  appears, 
that  in  most,  if  not  in  all  of  them,  the  slavery  of  the  Indians  was 
tolerated  by  government  in  the  early  period  of  their  settlement, 
without  any  specific  legislation  on  that  subject.     The  French  go- 
vernment was  later  in  establishing  colonies  in  America  than  the 
British  and  Spanish.     In  our  researches  on  the  subject  under  con- 
sideration, we  have  not  been  able  to  discover  any  legislative  act  of 
it,  by  which  the  colonies  were  authorized  to  hold  Indians  in  bond- 
age, but  that  it  was  customary  to  purchase  and  hold  some  classes 
of  them  in  slavery,  cannot  be  doubted.     This  cannot  have  been 
without  the  permission,  or  at  least  the  toleration  of  government. 
Moreau  de  St   Mery,  speaking  of  the  black  population  of  St. 
Domingo,  observes,  that  among  it  are  the  descendants  of  some  In- 
dians from  OuianOf  Louisiana,  &c.,  whom  government  and  indivi- 
duals, in  violation  of  the  law  of  nature,  deemed  it  profitable  to  re- 
duce to  slavery.     1  Hist.  St.  Dom.  67.     In  the  beginning  of  the 
eighteenth  century,  he  adds,  there  were  upwards  of  three  hundred 
Indian  slaves,  in  the  French  part  of  St.  Domingo.     In  1730,  the 
governor  of  Louisiana  sent  three  hundred  of  the  Natchez  tribe  to 
be  sold.      Several  arrived  after  that  period  from  Canada  and 
Louisiana.    Here  we  have  historical  facts  establishing,  beyond  con- 
tradiction, the  holding  of  Indians  as  slaves,  in  one  of  the  French 
colonies,  many  of  whom  were  transported  from  the  very  colony 
in  which  the  ancestor  of  the  plaintiflf,  and  appellant,  were  held  in 
bondage.     Were  it  necessary  to  prove  that  they  were  legally  held 
so,  the  evidence  of  it  would  be  found  in  their  being  taxed  as  slaves, 
(2  St.  Domingo  Laws,  541 .,)  a  circumstance  which  creates,  at  least, 
a  very  violent  presumption  that  the  municipal  regulations  of  the 
French   colonies  did  not  prohibit  the  slavery  of  the  Indians. 
This  appears  to  have  been  the  opinion  of  the  Spanish  govern- 
ment, which  we  have  seen  succeeded  to  the  French  in  Louisiana. 
Governor  O'Reilly,  in  1769,  on  taking  possessbn  of  the  colony. 
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discovered  that  a  considerable  number  of  Indians  were  held  in 
slavery  by  the  French  colonists.     This  he  declared,  by  a  procla-* 
mation,  to  be  contrary  to  the  wise  and  pious  laws  of  Spain  :  but 
by  the  same  instrument,  he  confirmed  the  inhabitants  in  the  pos<* 
session  of  such  Indian  slaves,  until  the  pleasure  of  the  king,  in 
this  respect,  could  be  known.     Here  is  then  a  recognition  of  the 
right  of  the  possessors,  to  hold  their  Indians  slaves,  until  the  legis- 
lative will  of  the  monarch  should  deprive  them  of  it.     This  never 
did  happen.     In  conformity  with  this  opinion,  is  a  decree  of  the 
Baron  de  Carondelet,  twenty-6ve  years  after,  in  1794,  by  which  he 
orders  two  Indians,  Alexis  and  David,  to  return  to,  and  abide  with 
their  owners,  uutil  the  royal  will  was  expressed  to  the  contrary. 
The  inhabitants  of  the  colony  of  Louisiana,  while  under  the  go- 
vernment and  dominion  of  France,  held  Indians  in  slavery.     The 
Spanish  government,  under  which  they  passed,  recognized  their 
right  to  hold  them,  until  it  should  be  altered  by  a  declaration  of  the 
king's  will.     It  never  was  declared.     The  colony,  without  any 
change  in  the  condition  of  the  original  population,  is  receded  to 
the  French  nation,  and  by  it  transferred  to  the  United  States,  under 
a  treaty  securing  to  its  inhabitants  their  rights  to  property,  as  they 
stood  under  the  former  government.     Throughout  these  political 
changes,  the  ancestor  of  the  defendant,  and  appellee,  remained  un« 
disturbed  in  his  possession  of  the  plaintiff,  and  appellant's  mother, 
as  his  slave,  and  of  him  since  his  birth.     It  b  true  that,  during  the 
government  of  the  Baron  de  Carondelet,  the  plaintiff's  mother,  as 
has  been  stated,  made  an  attempt  to  obtain  her  freedom.     What 
proceedings  took  place  before  that  governor,  whether  any,  or  what 
judgment  was  rendered,  cannot  now  be  ascertained.     The  only 
thing  clear  is,  that  she  returned  with  the  defendant's  father  from 
New-Orleans,  and  remained  with  him  as  his  slave  until  his  death. 
This  certainly  raises  a  presumption,  that  the  suit  terminated  in  a 
manner  unfavorable  to  her  claim.     If  this  is  to  have  any  weight 
on  the  determination  of  the  present  case,  it  must  certainly  be  placed 
against  the  plaintiff.     Upon  the  whole,  we  are  of  opinion,  that 
neither  from  a  view  of  political  changes  in  the  country,  nor  a  fair 
examination  of  the  subject,  is  the  plaintiff^  and  appellant,  entitled 
to  his  freedom. 
3 
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2. 
Ulzire  et  al.  v.  Poet  Farre.    Ma7  T.  1824.      14  Mardii*« 

Rep.  604. 

The  ime  Per  Cur.  Porter^  J.  This  is  an  action  in  which  the  plaintiflb, 
woman  is  who  Evcr  that  they  are  descended  from  Indians,  now  claim  their 
'"®*  freedom.     The  issue  joined  is  liheri  vel  nan.     The  cause  was  sub- 

mitted to  a  jury,  on  special  facts,  who  have  found  that  the  petition- 
ers are  descended  from  an  Indian  woman  of  the  Chickasaw  tribe; 
and  that  the  defendant  has  shown  no  title  to  hold  them  as  slaves. 
On  this  verdict,  the  duty  of  the  court  is  very  simple  :  if  the  defend- 
ant hold  the  plaintiffs  in  slavery  without  any  title,  he  does  so  ille- 
gally, and  they  must  be  set  free.     Judgment  affirmed, 

S. 
Butt  v.  Rachel  et  al.  Feb.  T.  1814.    4  Munf.  Rep.  209.    S. 
P.    HuDGiNs  V.  Wrights,  1  Hen.  &  Munf.  184. ;  Pallas 
et  al.  v.  Hill  et  al.,  2  Hen.  &  Munf.  149.  ;    1  Tuck. 
Blk.,  part  2.  p.  47. 

A  native  Suit  for  freedom.  The  plaintiffs  claimed  their  freedom  as  being 
bSi^*^*"  descendants  of  Paupouse,  a  native  American  female  Indian,  who 
brought  in- ^as  brought  I nto  Virginia  about  the  year  1747:  and  moved  the 

to  Virginia  ,  .  ,  ..  ,  »i.       • 

Bince  1691  court  to  mstruct  the  jury,  that  no  native  American  Indian  brought 
lawfuUy^be  ^^^^  Virginia  since  the  year  1691,  could,  under  any  circumstances, 

held  in  Hia-  \^^  made  a  slave  :  which  instruction  the  court  gave.  The  defend- 
very,  altho'  '  ^ 

the  in(Uan  ant  claimed  to  hold  the  slaves  upon  the  ground,  that  though  they 
inthecoun-  were  the  descendants  of  Paupouse,  a  native  American  Indian,  yet 
wiiich^^e  I^^upouse  was  a  slave,  and  held  as  such  in  the  Island  of  Jamaica, 
came.        by  the  wife  of  a  Mr.  Ivey,  and  brought  by  the  said  Ivey  into  "Vir- 
ginia, as  a  slave,  about  the  year  1747.    And  the  defendant  moved 
the  court  to  instruct  the  jury  that  a  native  American  Indian,  held 
in  Jamaica  as  a  slave,  under  the  laws  of  that  island,  and  imported 
inta  Virginia  by  her  proprietor  in  the  year  1746,  or  1747,  might 
lawfully  be  held  as  a  slave  in  Mrginia,  notwithstanding  such  person 
was  a  native  American  Indian.     But  the  court  refused  to  give  the 
instructions.     Verdict  and  judgment  for  plaintiffs,  from  which  the 
defendants  appealed.     And  on  a  subsequent  day  the  court  affirmed 
the  judgment. 
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» 

4. 
HuDOiNfl  V.  WaiGHTs,  Nov.  T.  1806.  1  Hen.  &  Munf.  134. 
Pallas  et  al.  v.  HilC  et  al.,  2  Hen.  &  Munf.  149. 

The  court  held,  that  Indians  had  always  been  considered  as  No  natiTe 
free  persons,  in  fact  and  in  right  In  the  year  1679,  the  Virginia  could  have 
Iq^lature  passed  an  act,  declaring  Indian  prisoners  taken  in  ^^ji^^^ 
war  to  be  slaves;  and  in  the  year  1682,  another  act  was  passed,  Y"«™?*  , 

-  ,  since  lo9L 

declaring  that  Indians  sold  to  us  by  neighboring  Indians,  and 
others  trading  with  us,  should  be  slaves.  But  in  the  year 
1691  these  acts  were  repealed,  and  no  Indian  could  be  made  a 
slave  under  the  laws  of  Virginia  since  the  latter  period.  And  the 
Gkneral  Court,  in  April  T.  1777,  decided  that  all  American  In- 
dians brought  into  this  country  since  the  year  1705,  and  their 
descendants  in  the  maternal  line,  are  free.  See  Jenkins  v.  Tom. 
1  Wash.  Rep.  123.  Coleman  v.  Dick.  &  Pat.,  1  Wash. 
Rep.  239. 

5. 
HuDGiNS  V.  Wrights,  Nov.  T.  1806.   1  Hen.  &  Munf.    134. 

Hook  v.  Nanny  Pagee,  2  Munf.  379. 

Held  by  the  court,  that  the  presumption  was,  that  all  Indians  r|.|^ 
introduced  into  the  state,  at  any  time,  were  prima  facie  presumed  ?""P?»n 
to  be  free,  or  that,  if  the  date  of  their  introduction  did  notvor. 
appear,  the  prima  facie  presumption  was,  that  they  were  Ameri- 
can Indians,  and  brought  in  after  the  act  of  1705,  and  therefore 
free. 

6. 
HuDGiNs  V.  Wrights,  Nov.  T.  1806.     1  Hen.  &  Munf.  134. 

Held  by  the  court,  that  if  a  female  ancestor  of  a  person  assert-  Which  maj 
ing  a  right  to  freedom,  whose  genealogy  is  traced  back  to  such  ^^j,  ^  "'' 
ancestor  through  females  only,  be  proved  to  have  been  an  Indian, 
it  seems  incumbent  on  those  who  claim  such  person  as  a  slave,  to 
•how  that  such  ancestor,  or  some  female  from  whom  she  de- 
•cended,  was  brought  into  Virginia  between  the  years  1679  and 
1691,  and  under  circumstances  which,  according  to  the  laws  then 
in  force,  created  aright  to  bold  her  in  slavery. 
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7. 

Greoort  v.  Bough,  March  T.  1831.     2  Leigh's  Rep.  686. 

And  which  Per  Green^  J.  I  cannot  for  a  moment  doubt  the  propriety  of 
SSr^may  ^^e  former  decisions  of  this  court,  and  of  the  instruction  under 
■«**^  ^  consideration,  that  proof  that  a  party  is  descended  in  the  female 
hj  tacts  line  from  an  Indian  woman,  and  especially  a  native  Amencan^ 
enmstan^    without  any  thing  more,  is  prima  facie  proof  of  his  right  to  free- 


cei. 


dom — ^liable  to  be  repelled  by  proof  that  his  race  has  been  imme- 
moriably  held  in  slavery ;  which  may  be  in  turn  rebutted  by  the 
consideration  of  the  ignorance  and  the  helpless  condition  of  per- 
sons in  that  situation,  aided  by  other  circumstances,  such  as  that 
many  such  were  bound  by  law  to  a  service  equivalent,  in  all  re- 
spects, to  a  state  of  temporary  slavery,  until  they  attained  the  age 
of  thirty-one  years ;  and  in  many  cases,  (according  to  circum« 
stances  existing  almost  in  every  case,)  for  an  uncertain  term 
beyond  that  age. 

8. 
State  v.  Van  Waggoner.    April  T.  1797.     1  Halst.  Rep.  874. 

Indian!  On  a  habeas  corpus  for  the  body  of  Rose,  an  Indian  woman, 

in  aiavety  claimed  by  the  defendant  as  a  slave,  it  appeared  that  the  mother 
Jerier^  of  Rose  had  been  purchased  as  a  slave,  and  had  been  held  as  such  . 
for  55  years.  It  was  contended,  that  as  the  mother  and  daughter 
were  confessedly  Indians,  it  furnished  prima  facie  evidence,  at  least, 
that  they  were  free.  On  the  other  hand,  it  was  contended,  that 
the  acts  of  the  legislature  of  New  Jersey,  recognised  Indians  as 
slaves.  March  11,  1713 — 14.  Allison,  p.  18.  And  the  act  of  May 
10,  1768  ;  and  also  the  act  of  1769.  And  the  same  principles  pre- 
vailed in  Pennsylvania.     1  Dall.  Rep.  167. 

Per  Cur.  Kinsey^  Ch.  J.  The  habeas  corpus  in  this  case  ' 
seems  to  have  been  sued  out  under  the  supposition  that  an  Indian 
could  not  be  a  slave  under  our  laws.  But  this  idea  is  contradicted 
by  various  acts  of  assembly,  some  of  which  have  been  cited  on  the 
argument ;  and,  indeed,  it  cannot  be  urged  with  any  show  of  reason. 
They  have  been  so  long  recognised  as  slaves  in  our  law,  tfiat  it 
would  be  as  great  a  violation  of  the  rights  of  property  to  establish 
a  contrary  doctrine  at  the  present  day,  as  it  would  in  the  case  of 
Africans ;  and  as  useless  to  investigate  the  manner  in  which  they 
originally  lost  their  freedom. 
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(  C.  )  Op  White  Persons. 

1. 
Butler  v.  Boarman»  Sept.  T.  1770.    1  Har.   &  M'Hen.  371. 

The  petitioners,  William  and  Mary  Butler,  claimed  their  free-  a  white 
dom,  as  beini;  descended  from  a  free  white  woman,  called  Eleanor,  J^JJJ?* 
or  Irish  Nell,  who  wqs  brought  into  Maryland  by  Lord  Baltimore,  withaaUve 
as  a  domestic  servant,  before  the  year  1681.     They  were  claimed  deemed 
as  slaves  by  reason  of  the  marriage  of  their  ancestor,  Irish  Nell,  J^^^  ^ 
with  a  negro  slave,  under  the  act  of  1663,  ch.  30.     It  was  in?***'*^?^ 
proof,  that  she  was  married  to  the  negro  slave  in  the  year  1681,  to  slaTenr 
and  in  the  same  year,  but  afterwards,  the  act  was  repealed.     The  edi^edih 
court  adjudged  the  petitioners  free  ;  and  the  defendant  appealed  ^y  ^^ 
to  this  court,  where,  after  argument,  the  judgment  was  reversed ;  rage, 
the  court  holding,  that  the  issueborn  after  the  repealing  law  were 
slaves,  the  marriage  taking  place  before  the  repeal ;  or,  in  other 
words,  where  a  white  woman  intermarried  with  a  slave,  the  issue 
.are  slaves*  though  the  act  subjecting  such  issue  to  slavery,  was 
repealed,  if  the  marriage  took  place  before  the  repeal  of  the  act, 

2. 
Butler  v.  Craig.    Oct  T.  1787.    2  Har.  &  M'Hen.,  Rep.  214. 
And  see  Butler  v.  Boarman,  1  Har.  &  M^Hen.  Rep.  374. 

Petition  for  freedom  by  Mary  Butler,  claiming  her  freedom  as  Before  the 
a  descendant  of  Irish  Nell,  a  free  white  woman.  .A(\er  pi^^f  oi^^  white 
the  descent  of  the  petitioner  from  Irish  Nell,  the  defendant  offered  J^®  hS'lS 
to  read  the  evidence  taken  in  the  former  cause  of  Butler  v.  Boar-  slaTery  un- 
man, to  prove  that  Irish  Nell  was  married  to  a  negro  slave,  during  of  1663,  for 
the  existence  of  the  act  of  1663;  and  to  prove  that  she  was  a  slave,  J|^^Jj|^ 
and  all  the  issue  and  descendants   from  the  said  marriage  have  ki^  >ach 

,    woman 

been  constantly  held  and  considered  as  slaves,  and  that  the  peti-  and  her  is-* 
tioner,  one  of  the  descendants,  had  always  been  held  and  considered  ^^  conv^I 
as  a  slave  by  the  defendant.     To  which  evidence  the  petitioner's  ^®V^  ^® 
counsel  objected,  alleging,  that  a  record  of  the  conviction  of  the  mutt  be 
said  Irish  Nell,  for  having  intermarried  with  the  slave,  should  be  ^"^^^ 
produced,  and  that  without  such  conviction,  neither  the  said  Irish 
Nell,  nor  any  of  her  descendants  could  legally  be  slaves. 

The  court  was  of  opinion,  that  without  a  conviction  in  a  court 
of  record  of  Irish  Nell's  having  intermarried  with  a  slave,  she  could 
not  become  a  slave,  nor  could  her  issue  become  slaves  by  virtue 
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of  such  marriage  ;  and  that  no  presumption  of  conviction  could 
arise  from  the  petitioner  and  her  ancestors  having  been  held  in 
slavery. 

The  defendant  appealed,  and  the  court  confirmed  the  judgment. 

S. 
Hook  v.  Nannt  PAOESy  and  her  children.  June,  T.  1811. 

2  Munf.  Rep.  379. 

If  from  <»-  Suit  for  freedom.  The  Jury  found,  among  other  things,  that 
2ppean  to  Nanny  Pagee  was  a  white  woman,  in  the  following  words :  **  We 
^piaintiff'^^  the  jury  also  find,  from  inspection,  that  the  said  Nanny  Pagee 
ii  a  white  iy  a  white  woman ;  We  of  the  jury  therefore  find  that  the  plaintiflb 
they  oofht  are  free  persons,  and  not  slaves.** 

he  is  a  /ree  '^  ^^^  contended  that  the  word  therefore^  compels  the  court  to 
man,  i^  inquire  whether  the  premises  were  correct  from  which  the  jury 
proved  that  drew  their  conclusion.  On  the  other  hand,  it  was  said,  that  the 
ded  i?^  verdict  closed  all  other  questions,  by  finding  that  the  plaintiflb  wefe 
^^^P^  ^  ti>W(«  persons.  Hudoins  v.  Wriohts,  1  Hen.  &  Munf.  1S4. 
jjave.  Per  Cur.    Brooke^  J.     It  is  sud,  that  the  distinguishing  ehtrae- 

terbtics  of  the  diflferent  species  of  the  human  race  are  so  viribly 
marked,  that  those  species  may  be  readily  discriminated  from  each 
other  by  inspection,  and  that  in^the  case  of  a  person  visibly  ap- 
pearing to  be  of  a  slave  race,  it  is  incumbent  on  him  to  make  out 
his  freedom ;  but  in  the  case  of  a  person  visibly  appearing  to  be 
of  a  free  race,  it  is  required  of  his  adversary  to  show  he  is  a 
tflave;^  Applying  the  doctrine  to  the  case,  I  have  no  doubt  the 
judgment  of  the  district  court  was  correct  upon  the  verdict  of 
the  jury ;  putting  out  of  the  case  every  thing  in  the  verdict, 
except  the  finding  of  the  jury,  that  from  inspection,  the  said  plain- 
tiflf,  Nanny  Pagee^  b  a  white  woman  ;  and  this  is  quite  sufficient,  h 
being  incuiAbent  on  the  defendant  to  have  proved,  if  he  could,  that 
the  plaintiflf  was  descended  in  the  maternal  line  from  a  slave. 
Having  not  proved  it,  she  and  her  children  must  be  considered 
fis  free. 
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(IV.)  OF  THE  INCREASE  OF  SLAVES. 

(A.)    To  WHOM  THE  INCRBA8B  BBLONOS. 

1. 
ErWIN  &  OTHERS  V.  KiLPATBICK  AND  OTHEBS.     Juoe  T.  1825. 

3  Hawk's  North  Carolina  Rep.  456.;  Guiscow  v.  Flowbrs, 
1  Haywood's  Rep.  233.;  Tibcms  v.  Potter,  Martin's  N.  C. 
Rep.  22.;  Jones  v.  Jones,  C.  &  N.  310.;  Pbbston  v. 
M^Gauohey,  C.  C.  U.  S.,  Cook's  Rep.  113. 

This  was  a  petition  filed  in  the  court  below,  against  the  de-  'Om  uh 
fendants,  as  executors  of  the  last  will  of  HTtUtam  Erwm,  deceased.  ^^^^ 
The  Petitioii  stated,  that^lhe  petitioners  were  the  daughters  of  the  ^^  ^ 
testator,  who  haTiog  made  a  last  will  and  testament,  died,  and  ntee  for 
the  defendants  proved  the  will,  and  assumed  the  execution  thereof,  i^  ^  ^^ 
That  among  other  bequests,  the  will  contained  the  following :  **  ^^^^}^y 
ny  wife  cease  to  be  my  widow  by  marriage,  it  is  my  wiH  that  the 
she  shall  have  her  bed,  and  her  choice  of  one  horse,  and  a  fifth  er. 
part  of  the  household  and  kitchen  furniture,  but  have  no  further 
claim  to  the  use  of  my  negroes.  In  this  case,  or  at  her  death, 
it  is  my  will  that  my  son  Joseph  shall  have  my  negro  named 
Isaac,  and  my  son  John  shall  have  Jack,  and  Lyd  his  wife,  re- 
quiring of  him  some  care  of,  and  attention  to,  such  of  his  sisters 
as  may  remain  unmarried."  The  petition  further  stated,  that 
after  the  death  of  the  testator,  and  during  the  life  of  his  widow, 
the  slave  Lyd  had  issue  two  children,  Alfred  and  Verdy,  after 
which  the  widow  died ;  that  the  testator's  son  Joseph  is  dead 
without  issue,  and  that  John  Erwin  claims  the  negroes.  The 
petition  then  insists,  that  the  negroes  Alfred  and  Verdy  were  un- 
disposed of  by  the  will,  and  prays  that  the  defendants  may  be 
compelled  to  make  distribution  among  the  petitioners  and  John 
Erwin,  the  surving  children  of  the  testator. 

John  Erwin,  the  son,  being  also  made  a  defendant,  answered, 
clauning  the  negroes  Alfred  and  Verdy,  (the  children  of  Lyd,  born 
during  the  life  estate  of  his  mother,)  because  he  was  by  the  will 
entitled  to  the  mother,  Lyd,  after  the  death  of  the  widow. 

The  petition  was  dismissed,  and  the  petitbners  appealed. 

Per  CtBT.  Taylor^  Ch.  J.  Ever  since  the  caae  of  Timm$  v. 
Potter^  the  question  arising  in  this  case  has  been  considered  at 
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rest ;  and  it  would  be  attended  with  the  most  mischievoiui  conse- 
quences again  to  draw  it  into  controversy*  It  has  now  become  a 
fixed  rule  of  property,  that  the  increase  of  slaves  born  daring  the 
life  of  the  legatee  for  life»  belong  to  the  ulterior  legatee,  who  is 
the  absolute  owner.     The  judgment  must  be  affirmed. 

2. 
Preston  v.  M'Gaughbt.  June  T.  1812.     1  Cook*s  Rep.  115. 

CaAia  V.  EsTBS,  1  Cook's  Rep.  381. 

A  contrary  The  court  held,  that  it  had  been  too  long  settled  to  be  recalled, 
CicreaM  ^  ^^^^  '^  there  be  an  estate  for  life  in  a  negro  woman,  and  pending 
applies  to  (he  estate  she  has  children,  they  will  go  to  the  remainder*man. 

live   fftock. 

Per  Overton^  J.  From  the  cases  it  will  appear,  that  if  a  negro 
woman  is  devised  to  one  for  life,  with  remainder  to  another,  and 
during  the  life  estate  the  woman  have  children,  they  belong  not  to 
him  who  has  the  life  estate,  but  to  the  remainder-man.  The  in* 
crease  must  go  to  the  person  who  has  the  general  property,  and 
not  to  the  owner  of  the  particular  interest  But  the  rule  does  not 
apply  '*  to  live  stock.''  Murphy  v.  Rigg,  1  Marsh.  532. ;  Miller 
V.  M'Clelland,  7  Munroe's  Rep.  282. 

S. 
Timm's  v.  Potter,  1  Haywood's  Rep.  234. ;  CRAia  v.  Eustis, 
1  Cook's  Rep.  381. ;  Preston  v.  M'Gaughet,  Cook's  Rep.  113. 

The  iMue  Held  by  the  court,  that  the  issue  of  a  female  slave  follows  the 
condition  condition  of  the  mother,  and  belongs  to  the  remainder-man,  and 
SL?''  "*"■  ^^^  to  the  tenant  for  life. 

4. 
Ned  et.  al.  v.  Beal.    Spring  T.  1811.     2  Bibb,  298. 

Same  rale      The  testator  devised  that  his  negro  slave  Jude  should  be  free 

in    Ken-     ,  ^ 

tackj.  m  1804.  After  the  death  of  the  testator,  and  before  the  year 
1804,  the  plaintiffs  were  born  of  Jude,  who  brought  this  suit  for 
their  freedom  against  Beal,  who  claimed  them  as  slaves.  The 
circuit  court  gave  judgment  for  defendant. 

Per  Cur.  Boyle^  Ch.  J.  The  general  rule  is,  that  the  children 
follow  the  condition  of  the  mother,  at  the  time  of  their  birth,  ac-. 
cording  to  the  m^jdm  partus  seqmtur  verUrem.  Hence,  it  naturally 
follows,  if  Jude,  the  mother  of  the  appellants,  were  at  the  time  of 
their  birth  a  slave,  that  they  are  also  slaves.     Judgment  affirmed. 
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5. 

Scott  v.  Dobson,  October  T.   1749.     1   Har.  &   M*Henry, 


160. ;  SoMMERYiLLE    V.   JoHNSON,  1    Har.    &   M*Henry, 
348. ;  Hamilton    v.  Craig,  6  Har.  &  Johns.   Rep.  18. 


Replevin  for  Lewis  and  Sampson,  two  negro  boys,  and  Kate  a   legatee 
and  Phoebe.     The  jury  found,  that  Benjamin  Parrot,  by  his  late  ^^^^  •  ^ 


will  and  testament,  devised  as  follows  :    "  I  leave  unto  my  wife  entitled  to 
four  negroes  during  her  natural  life  ;  that  is  to  say,  Kate,  Alice,  bom  du- 
Moreab,  and  Rose,  and  after  her  death  to  be  divided  between  my  SS*^^te. 
seven  children,  Benjamin,  Mary,  Hannah,  Eliza,  Jane,  Rebecca 
and  William  Parrot.**     The  defendant,  Hannah,  is  one  of  the 
children  mentioned  in  the  will,  and  took  and  detained  the  negroes 
after  the  death  of  the  testator's  wife,  and  the  plaintiff  intermarried 
vnth  the  widow  ;  that  the  negroes  mentioned  in  the  declaration 
were  bom  after  the  death  of  the  testator,  of  the  bodies  of  the 
slaves  mentioned  in  the  will,  and  while  they  were  in  the  posses- 
sion of  the  widow  of  the  testator  and  her  husband.     The  provin- 
cial court  gave  judgment  for  the  defendant,  and   the   plaintiff 
appealed  to  this  court  where  the  judgment  was  reversed.     And, 
see  Sommerville  v.  Johnson,  Feb.  T.  1770,  1  Har.  &  M*Hen- 
ry,  348.,  and  Mr.  Dulany's  opinion  appended  to  the  case.     In 
speaking  of   the   above  case,    Mr.   Dulany  says,  that  the  bar 
of  Maryland  have  considered  the  case  as  settling  the  law,  that 
purchases  have  been  made,  and  much   property  is  held  under 
the  decision.      And  that  the   two  principal  reasons  which  go- 
verned the  court  were,  1st.  That  the  issue  ought  to  go  to  the 
person  to  whom  the  use  was  limited ;   otherwise,  having  no  in- 
terest worth  regarding,  he  might  not  take  care  of  the  issue,  and 
that  it  would  only  be  a  reasonable  satisfaction  for  the  expenses  of 
maintenance*     2d.    That  when  the  use  is  given«  a  bounty  at  all 
events  is  intended  ;  but  instead  of  a  benefit,  if  tb    issue  should  go 
over,  there  might  be  a  loss.*    And  in  Bohen  v.  Headly,  7  Har.  & 
Johns.  Rep.  257.,  JlrchiTy  J.,  held,  that  the  issue  of  slaves  born 
during  the  existence  of  a  tenancy  for  life  belong  to  the  tenant. 


•  And  see  Mr.  Dulany's  opinion,  1  Har.  &  M' Henry,  557.,  where  he  held,  that 
where  A.  was  possessed  of  a  negro  woman  slave,  who  in  the  life  time  of  A-  had 
iflsae,  which  issue  also  had  issue  aAer  the  death  of  A.,  can  the  representatiyes  of  A. 
j^Uiwi  a  share  in  the  issue  of  the  children  born  after  the  death  of  A.  7  I  think  the 
representatives  of  A.  might  claim  the  issue. 
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6. 
Hamilton  v.  Cragg.  June  T.  1823.  6  Han  &  Johns.  Rep,  16. ; 

S.  P.  Scott  v.  Dobson,  1  Har.  &  M*Hen.  160. ;  Sombibb- 

viLLE  V.  Johnson,  Ibid.  p.  352. ;   Standiford  v.  Amos, 

1  Har.  &  Johns.  Rep.  526. 

Where  a  ^^^  court,  Buchanan,  J.,  held,  that  were  a  negro  woman  was 
negro  wo-  deviscd  to  One  durinff  the  life  of  the  devisee,  and  then  to  be  free, 

man     be-  .  . 

queathed  the  children  born  during  the  life  of  the  devisee  would  be  slaves. 
the  life  of  They  follow  the  condition  of  the  mother  at  the  time  of  the  birth, 
h^^^Mwue '  ^^°'  though  to  become  free  herself,  on  the  death  of  the  legatee, 
during  his  was,  during  her  life  time,  not  in  the  capacity  of  a  servant,  but  in 
ter'  tlie  the  state  and  condition  of  a  slave  \*  she  had  no  civil  rights,  and 
telrtator  ^  could  have  pursued  no  legal  remedy  agsdnst  her  mistress  on  any 
such  issue  account  I  shecould  have  made  no  will,  and  was  incapable  of  tak- 

Rhall  be-       ,  /•  i  /       i     i  j 

long  to  the  ing  by  descent  or  by  purchase,  the  product  of  her  labor  belonged 
the\ro'und  ^^  ^^^  mistress ;  she  could  neither  plead  or  be  impleaded,  and  was 
that  the  w-  gubject  to  all  the  disabilities  and  incapacities  incident  to  a  state  of 

Biie  18  to  be  J  *^ 

considered  slavery.  She  was  a  mere  chattel,  the  property  of  her  mistress, 
accessary,  who  could  have  sold  or  transferred  her  at  pleasure.  In  this  state 
of  th^  urtT  ^^  slavery  the  petitioner  was  born,  and  though  on  the  death  of  the 
and  to  go  legatee,  the  mother  became  free,  yet  she  may  be  said  then  first  to 
son  to  have  been  "  born  into  civil  life,"  and  her  new-born  capacities,  in- 
use**!"  h^-  cident  to  her  new  state  of  being,  could  not  have  a  retrospect  to 
'****•  the  time  of  the  birth  of  her  children,  to  the  eflFect  of  giving  them 

civil  rights. 

7. 
CoNKLiN  V.  Havens,  August  T.  1815. 12  Johns.  Rep.  314. 

The  fwime  Trespass  and  false  imprisonment.  One  Conklin  was  owner 
has  been  a-  of  a  negro  slave,  named  Maria,  and  her  daughter  Cloe,  and  by  his 
New^York!  "^^'^  bequeathed  as  follows  :  "  Item,  I  give  my  negro  wench,  Maria, 

her  time  ;  and  I  give  to  Maria  her  daughter  Cloe,  during  her 

natural  life."     The  plaintiff  was  a  child  of  Cloe,  and  the  question 

ivas,  whether  she  was  a  slave. 

Per  Cur.     Yates^  J.     Our  opmion  is,  that  by  the  words  of  the 

will  the  testator  gave  Cloe  to  her  mother  during  the  life  of  the 

*  In  the  circuit  court  of  the  United  States,  Judge  Crancli  held,  in  the  cases  of  Ne- 
groes Peter  and  Lewis  v.  D.  T.  Curelon  and  Preuess,  November  T.  1824,  that  thechi^ 
dren  of  a  female  slave  sold  for  a  term  of  years,  born  during  the  servitude,  are  the  slaves 
of  the  person  entitled  to  the  service  of  the  mother  at  the  time  of  the  birth.  And  the 
same  principle  was  decided  in  the  cose  of  Negro  Sarah  v.  Elijah  Taylor,  November  T. 
1818,  and  Negro  Fanny  v.  Isaac  KeU,  May  T.  1824. 
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mother.  AccordiBg  to  the  principles  of  law,  a  person  Inring  an 
animal  is  entitled  to  the  increase,  because,  for  hiring  for  a  time  he 
becomes  temporary  proprietor  for  the  time  of  the  animal*  And 
the  doctrine  becomes  stronger  where  the  hiring  is  for  life. 

The  children  of  Cloe  were  bom  during  the  life  time  of  Maria, 
and  while  she  was  entitled  to  her  services.  They,  therefore, 
belonged  to  her ;  and  in  case  of  her  decease,  to  her  legal  re- 
presentatives ;  and  if  there  be  no  such  representatives,  which  is 
probably  the  case  in  this  instance,  the  children  being  the  issue  of 
her  own  daughter,  they,  of  course,  have  become  free.  The  plain- 
tiff being  one  of  those  children,  if  not  entitled  to  his  freedom  alto- 
gether, at  all  events,  cannot  be  claimed  by  the  defendant  in  this 
case. 

(B.)  Op  thb  grant  or  devisb  of  the  increase. 

1. 
Puller's  Exr's  v.  Puller.  December  T.  1824. 3  Rand.  Rep.  83. 

This  was  a  bill  by  Mrs.  Puller  against  the  executors  of  her 
husband,  enjoining  them  not  to  sell  two  slaves,  Garret  and  Icy,  The  word 
which  they  had  advertised.  \^'X'^ 

The  testator,  Puller,  on  the  4th  of  March,  1818,  made  bis  wiU,  ■^'^"J.^  ^' 

'  ,  ,  *  nerally    be 

and  devised  as  follows  :  **  I  give  to  my  beloved  wife,  Ann  Puller,  restricted 
500  acres  of  land,  including  my  present  dwelling,  and  a  negro  hu^emcmae 
woman  named  Jenny,  and  her  increase,'*  &c.     Jenny  had  two  b„ff/^™ 
children,  Garret  and  Icy  ;  the  youngest  of  whom  was  14  years  of  include 

-       -  ^  -  ...        _  ^_  /.  ,       children 

age  at  the  date  of  the  will.  Jenny  was  near  40  years  of  age  at  the  bom  be- 
date  of  the  will,  and  had  borne  no  children  for  the  last  14  years,  ^^' 
which  was  known  to  the  testator.  And  the  question  was,  whether 
these  children  passed  under  the  will  to  Mrs.  Puller ;  or,  in  other 
words,  whether  the  term  increase  in  a  will  conveyed  the  past  as 
well  as  the  future  children.  The  Chancellor  decreed  in  favor  of 
Mrs.  Puller,  and  the  defendant  appealed. 

The  court  (CocUtery  Cabell^  and  the  PrcsWcnt, delivering  opinions) 
held,  that  the  word  increase  ought  to  be  construed  to  apply  to  the 
future  offspring,  if  the  expression  be  not  enlarged  by  the  context 
of  the  will,  or  other  admissible  evidence.  See  Reno  v.  Oavis^ 
4  Hen.  &  Munf.  283. 

Per  Ciibelly  J.,  after  observing  the  decree  must  be  affirmed, 
said,  there  is  not  only  no  case  fixing  the  import  of  the  term  increase^ 
but  it  is  most  certain  that  when  taken  abstractedly,  it  is  variously 
understood  even  among  judges.  Chancellor  Wythe  and  Judge 
Fleming  gave  it  an  enlarged,  and  Judge  Tucker  and  the  Judge 
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who  preceded  me,  gave  it  a  restricted  interpretation.  I  am  also 
inclined  to  believe,  that  it  is  generally  used  in  the  restricted  sense, 
so  as  to  embrace  future  increase  only  ;  and  although  itjs  quite 
common  to  and  expressly  the  term  future^  yet  that  is  done  out  of 
abundant  caution  to  remove  all  doubt  upon  the  subject. 

2. 

Banks'  Adm'k  v.  Marksbury.    Spring  T.   1823.  3  Little's 

Rep.  275. 
The  owner      The  administrator  of  Rachel  Banks  sued  Marksbury  tn  d^emu, 

of  a  female    .  :■         « 

slave  may  to  lecover  Sundry  slaves. 

Sne  of'iS      ^^^  plaintiff  claimed  title  under  a  deed  of   gift  of  Samuel 

children,     Marksbury,  which  was  in  these  words :  "  For  and  in  consideration 

and  the  fu-  ,  ^ 

tore  in-  of  love  and  good  will  I  bear  to  my  children,  [  give  and  grant  to  my 
^J^^,  ^  son,  Samuel  Marksbury,  my  negro  wench  Pen  ;  and  her  increase 
from  this  time  I  do  give  to  my  daughter  Rachel  Marksbury." 
Rachel  intermarried  with  William  Banks,  and  the  wench  had 
several  children,  now  held  by  the  defendant.  The  court  instructed 
the  jury,  that  the  plaintiff  had  no  right  to  recover. 

Per  Cur.  It  is  contended,  that  no  interest  in  the  slave  in  question 
passed  by  the  deed,  being  her  future  increase  which  was  given,  and 
the  donor  had  nothing  in  him  to  give  at  the  time  ;  and  that  a  man 
cannot  make  a  good  grant,  or  gift,  unless  the  thing  be  in  him  at 
the  time  of  the  grant,  accordmg  to  the  maxim  nemo  dat  quod  ncn 
habet.  Without  controverting  the  correctness  of  this  maxim,  or  of 
the  principle  on  which  it  is  founded,  we  have  no  hesitation  in  say- 
ings that  it  is  inapplicable  to  the  present  case.  He  who  is  the  ab- 
solute owner  of  a  thing,  owns  all  its  faculties  for  profits  or  in- 
crease ;  and  he  may,  no  doubt,  grant  the  profits  or  increase 
as  well  as  the  thing  itself.  Thus,  it  is  every  day's  practice  to 
grant  the  future  rents  or  profits  of  real  estate  ;  and  it  is  held,  that 
a  man  may  grant  the  wool  of  a  flock  of  sheep  for  years.  Noy's 
Max.  83.  The  interest  which  the  donor's  daughter  Rachel  took 
in  the  increase  of  Pen  must,  indeed,  from  its  nature,  have  been 
contingent  at  the  time  of  the  gift ;  but  as  the  children  of  Pen  were 
thereafter  bom,  they  would,  by  the  operation  of  the  deed,  vest  in 

the  donee. 

3. 
Reno's  Ex'rs  v.  Davis  and  Wife.     November  T.  1809.     4 

Hen.  &  Munf.   283.  ;     Kernon  v.   Roberts,   1   Wash. 

Rep.  107.  ;    Davis  v.  Miller,  1   Call,  127.  ;   Shelton 

V.  Shelton.     1  Wash.  Rep.  56. 

The  word        ^_ 

inertoii  in      The  case  depended  upon  the  construction  of  Reno's  will,  which 
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was  in  the  following^  words :  *^  Item,  I  give  and  bequeath  unto  my  ^  ^iU    i» 

daughter,  Jane  Reno,  a  negro  woman  and  her  increase,  named  oiu,  and  if. 

Sib,  to  her  and  her  heirs  forever/*    Before  the  date  of  the  will,  j^^^!"^ 

Sib  had  two  children,  and  after  the  death  of  the  testator  had  ^^  ^y  ^^} 

parts  of  the 

another ;  and  the  question  was,  whether  the  claimant  was  entitled  wiu  taken 
to  all  the  children,  or  only  to  the  one  born  after  the  testator's  ^v^'^ex- 
death.  P***".^  ^7 

parol  testir 

The  court  held,  that  the  word  increase,  (without  the  word  future  mony. 
prefixed,)  in  the  bequest  of  a  female  slave,  was  ambiguous,  and 
must  be  explained  by  the  whole  will  taken  together ;  and  if  the 
meaning  of  the  testator  cannot  be  discovered,  then  parol  testimony 
may  be  admitted.  See  Couts  v.  Craig,  2  Hen.  &  Munf.  622. ; 
Fleming  v.  WiUes,  2  Call's  Rep.  5. 

Per  Flemings  J.  The  word  increase  may  well  be  construed  to 
include  the  children  of  Sib,  born  as  well  before  as  after  the  date 
of  the  will,  and  ought  to  be  construed  most  favorably  to  the  lega- 
tees, and  to  have  the  same  import  as  if,  instead  of  the  word  increase, 
he  had  used  the  word  ofispring.  And  I  am  rather  inclined  to  be- 
fieve,  that  all  the  children  of  Sib  were  intended  to  pass  by  the  be- 
quest, as  the  word  increase  precedes  the  name  of  the  mother ;  and 
if  the  testator  had  intended  that  none  should  pass  but  those  there- 
after bom,  he  probably  would  have  bequeathed  Sib  and  her  ftiture 
increase,  which  would  have  removed  all  doubt  upon  the  subject 

4. 
Marun  v.  Marlin.  August  T.  1832.     3  Yerger's  Tennessee 

Rep.  546. 

On  the  20th  May,  1813,  W.  Lucas,  of  Orange  county,  Vir-  The  word* 
ginia,  made  and  published  his  last  will  and  testament  Among  cr^'?>^ 
numerous  bequests  in  the  will,  is  the  following  :  "  I  lend  to  my  ^^  bequ^t 
daughter,  Rachel  Marlin,  three  negroes,  now  in  her  possession,  siaTes,  ex- 
Hannah,  Harry,  and  Major,  during  her  natural  life,  and  after  her  to'embrace 
decease,  I  irive  unto  all  the  children  of  Sarah  Marlin,  deceased,  ""^^  ™' 

'       o  #  — y  creaae     as 

the  negroes  above  named,  to  be  equally  divided  among  them,  with  ve  bom 

all  their  future  increase,  to  them,  their  heirs,  &c.  forever."     By  bequest 

the  same  will  he  gave  to  his  daughter  Rachel  Marlin,  his  negro  ^^ot,^y 

girl  Winney,  then  in  her  possession,  with  all  her  future  increase,  com^c- 

In  eight  or  nine  bequests  of  specified  slaves  in  this  will,  b  the  same  tended   to 

conclusion  to  each,  *'  with  their  future  increase."  prior*bom 

Per  Cur.     Peck,  J.    The  question  raised  by  the  pleadings  and  "nc^ease. 
proof  is,  whether  the  ofibpring  of  the  slaves  named,  bom  before 
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the  will,  passed  by  the  words  in  the  bequest.  It  appears  the  slavea 
in  controversy  were  born  prior  to  making  the  will.  The  case 
of  Rind's  Ex'r  v.  Davis^  and  Wife^  4  Hen.  &  Munf.  283.,  is,  we 
thinky  decisive  of  the  construction  to  be  put  upon  this  will  There 
the  question  was,  whether  the  term  increase  carried  with  it  the 
negroes  previously  bom  ;  but  the  court  agreed  in  that  case,  that 
the  terms  **  future  increase,"  in  the  will  would  have  put  the  case 
beyond  doubt,  and  would  have  included  only  the  after-bom  slaves. 
The  word  future,  (so  often  repeated,)  must  be  taken  as  having 
been  intentionally  and  understandingly  used  by  the  testator  when 
he  was  making  his  will.  The  estate  claimed  by  the  plaintiff  was  a 
remainder.  Now,  what  remainder,  it  may  be  asked,  after  the  death 
of  Mrs.  Marlin  1  ,  To  ascertain  this,  we  are  conducted  to  the  pro- 
perty loaned  for  life,  Hannah,  Harry,  and  Major.  These  are 
given  by  name,  and  by  number,  *^  my  three  negroes ;"  and  the 
conclusion  of  the  clause,  "  the  negroes  above  stated,"  negatives 
the  presumption  that  others  than  those  named  were  intended  to 
pass  in  remainder.  The  testator  must  be  taken  as  knowing  his 
property  at  the  time  he  is  making  these  bequests.  The  children  of 
Hannah  in  being,  when  he  gave  those  named,  are  not  of  the  life 
estate ;  and  how  shall  they  be,  by  any  construction,  made  part  of 
the  remainder  over  1  We  find  a  bequest  in  the  will  of**  Nan  and  all 
her  children."  If  it  was  intended  that  the  children  of  Hannah,  with 
the  exception  of  Winney,  should  pass,  why  not  use  the  like  words 
as  those  used  in  the  bequest  of  Nan  1  The  will  is  carefully  drawn, 
and  the  repetition  of  the  words,  "  future  increase,"  added  to  the 
fact  that  previously  born  children  were  bequeathed  in  some  in- 
stances, is  not  only  persuasive,  but  conclusive,  to  show  that  it  was 
not  the  intention  of  the  testator  to  give  prior  increase  with  **  Han- 
nah, Harry,  and  Major,"  given  by  name.  The  death  of  these  during 
the  life  estate  may  produce  inequality  in  the  distribution ;  but  we 
are  not  to  forget  that  the  property  is  perishable  ;  that  it  could  hap- 
pen to  others  of  the  jdevisees  as  well  as  to  complainants.  No  fore- 
sight could  guard  against  the  contingency,  or  anticipate  with  cer- 
tainty the  length  of  Mrs.  Marlin's  life.  Be  these  things  as  they 
may,  we  follow  the  obvious  import  of  the  words  used,  and  accord 
with  the  construction  given  to  like  words,  relating  to  like  property, 
by  all  judges  in  a  sister  state.  The  decree  must  be  reversed,  and 
the  bill  dismissed. 
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5. 

Fulton  v.  Shaw.  January  T.  1827.  4  Rand.  Rep.  597. ; 
Shblton  v.  Barboxtr,  2  Wash.  Rep.  64. ;  Peoram  v. 
Isabel,  3  Hen  &  Munf.  193. ;  Maria  v.  Sukbaugh,  2 
Rand.  Rep.  228. 

Fanny  Shaw  brought  an  action  to  recover  her  freedom  against  Where  a 
Elizabeth  B.  Fulton.     It  appears  that  in  1788,  John  Fitzgerald^  dave^ii 
by  a  deed  of  emancipation,  in  pursuant  to  the  act  of  1782,  relin-  25*°^*^th 
quished  his  right  to  Mary  Shaw,  and  declared  her  free ;  "reserving  a   reserva- 
an  absolute  right  or  claim  to  all  such  child  or  children  which  the  the  future 
said  Mary  Shaw  may  hereafter  bring,  or  may  have  bom  of  her  JJ^iT^ 
body."     And  the  question  was,  whether  Fanny  Shaw,  the  child  of  slaves,  the 

«,  t,  y  resenratios 

Mary,  was  free,  or  a  slave.     •  is  void. 

Per  Car.  Carry  J.  Upon  the  execution  of  this  deed,  Mary 
Shaw  became,  to  all  intents  and  purposes,  free,  unless  this  e£fect  was 
prevented  by  the  subsequent  reservation  of  an  absolute  right  to 
any  children  she  might  afterwards  have.  It  is  clear,  that  it  was  not 
the  intention  of  the  grantor,  by  thb  subsequent  clause,  to  modify 
or  narrow  the  freedom  before  given.  The  clause  relates  solely  to 
future  increase.  The  deed  bestows  present  freedom  on  Mary 
Shaw.  The  reservation  had  no  present  effect.  It  could  only 
operate  on  a  future  contingency.  Mary  might  never  have  chil- 
dren. In  that  case,  the  reservation  would  be  a  nullity.  Would 
such  a  clause  suspend,  or  in  any  way  affect  the  freedom  given 
immediately,  and  without  qualification,  by  the  forfner  part  of  the 
deed  %  Unquestionably  not. 

We  must  give  the  instrument  its  true  meaning,  and  that  is  exceed- 
ingly pliun.  The  grantor  meant  to  emancipate  Mary  Shaw,  fully 
and  immediately,  and  to  hold  in  slavery  any  children  she  might 
afterwards  have ;  and  the  only  question  is,  not  a  question  of  irUen' 
Hotly  but  of  powir.  Could  the  grantor,  by  giving  the  mother  per- 
fect freedom,  reserve  to  himself  any  interest  in  her  future  children? 
When  a  female  slave  is  given  to  one,  and  her  future  Increase  to 
another,  such  a  disposition  is  valid,  because  it  is  permitted  to  a  man 
to  exercise  control  over  the  increase  and  issues  of  his  property 
within  certain  limits.  But  when  she  is  made  free,  her  condition  is 
wholly  changed.  She  becomes  a  new  creature  ;  receives  a  new 
existence  ;  all  property  in  her  is  utterly  extinguished  ;  her  rights 
and  condition  are  just  the  same  as  if  she  had  been  bom  free.  After 
thus  devesting  himself  of  all  property  in  the  mother,  the  grantor 
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could  not  reserve  to  himself  a  rigbt  to  bold  her  future  progeny  ia 
slavery.  A  free  mother  cannot  have  children  who  are  slaoes* 
Such  a  birth  would  be  monstrous,  both  in  the  eje  of  reason  and 
the  law.     The  reservation  was  therefore  repugnant  to  the  grant. 

6. 
Hamilton  v.  Craoo.  June  T.  1823.  6  Har.  &  Johns.  Rep.  16. 

The  intent  Petition  for  freedom.  It  appeared  that  Rachel  Turner  bequeathed 
dom'to'Sw  ^  follows .  "  Item,  I  give  and  bequeath  unto  my  loving  sister, 
ismie    wiu  garah  Turner,  five  negroes,  by  name  Frank,  Joe,  Bill,  Mill,  and 

control.  s^  *  ^ 

Lin,  to  possess  and  enjoy  during  her  natural  life,  them,  and  theur 
increase ;  and  my  will  is,  that  after  my  said  sister's  death,  the  above- 
named  negroes  be  free."  Sarah  Turner  bequeathed  all  her  pro- 
perty to  Hamilton,  the  appellant;  and  Cragg,  the  petitioner,  is  the 
son  of  Mill,  and  was  bom  after  the  death  of  Rachel  Turner,  and 
during  the  life  of  Sarah  Turner. 

Buchanan^  J.,  held,  that  by  force  of  the  words  of  the  will,  the 
petitioner  was  entitled  to  his  freedom.  There  being  no  limitatioii 
over  on  the  death  of  Sarah  Turner,  and.  the  words,  ^^  the  above 
named  negroes,''  were  intended  to  be  used  as  words  of  description, 
not  to  be  restricted  to  those  who  were  before  mentioned  by  name^ 
but  must  be  understood  as  applying  to  all  who  were  the  subject  of 
the  bequest,  the  issue  as  well  as  their  mothers.  They  were  all 
placed  in  the  same  state  and  condition  during  the  life  of  Sarah 
Turner,  and  no  difference  in  their  condition  after  her  death  was 
intended,  but  were  all  of  them  the  objects  of  the  benevolence  of 
the  testatrix. 

7. 
Maria  v.  Surbaugh.  Feb.  T.  1824.  2  Rand.  Rep.  241,  242. ; 
Cat(|  V.  DoRGEXNY,  8  Martin's  Rep.  218. ;  Chew  v.  Gary, 
6  Har.  &  Johns.  526. 

The    issue  . 

of  riaves  The  rule  is  well  settled  in  several  of  the  states,  and  is  taken 

uSrty  at^  fron^  th®  civil  law,  that  the  issue  of  slaves  entitled  to  future  liberty, 
Tbo'^  ^b^'  ^^  entitled  to  it  at  a  fixed  time,  or  upon  a  contingency,  if  bom  be- 
before  the  fore  the  period  arrives,  or  the  contingency  happens,  are  slates, 
eiayes.  And  the  same  principle  was  decided  in  Frank  v.  Milane,  1  Bibb's 
Rep.  615. 
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a 

Frank  ▼.  Shannon's  Ex*rs.  Fall  T.  1809.  1' Bibb's  Rep.  615. 

Suit  for  freedom.     The  children  of  Sibley,  a  slave  in  Pennsyl-  The  same 
vania,  before  the  act  for  the  gradual  abolition  of  slavery,  was  duly  Easbeena- 
registered  there,  and  was  taken  to  Virginia,  and  afterwards  to  Ken-  ^^^^^ 
tacky,  where  the  children  were  born.     The  Court  held,  that  the 
iasue  bom  in  Kentucky  of  her  were  slaves  ;  and  that  if  they  had 
been  bom  in  Pennsylvania,  whereby  an  incipient  right  to  freedom, 
under  the  laws  of  that  state  for  the  gradual  abolition  of  slavery 
had  attached,  the  removal  to  Kentucky  would  not  have  defeated 
that  right  to  freedom  wUch  the  law  gave  them.     But  the  children 
here  had  never  been  in  Pennsylvania,  or  subject  to  her  territorial 
jurisdiction.     The  legislature  of  Pennsylvania  have  not  attempted 
to  extend  the  operation  of  their  statutes  to  slaves  bom  extra  ter- 
ratorium,  although  the  mother  of  them  may  have  been  registered 
under  the  operation  of  their  laws. 

9. 
Fanny  v.  Bryant.  Oct  T.  1830.  4  J.  J.  Marshall's  Rep.  368. 
Banks'  Adm'r  v.  Marksbe^ry,  3  Little^s  Rep.  230. ;  Hart 
V.  Fanny  Ann,  6  Monroe's  Rep.  49. 

The  question  was,  whether  Fanny,  a  cotered  woman,  was  free  or  ^U^^f 
not  Geoi^e  Smith,  by  deed  dated  1798,  emancipated  his  negroes.  '^^^  m&y 
Some  of  them  to  be  free  immediately,  and  others  at  the  future  dom  to  ^ 
times  specified  in  the  deed.  The  mother  of  Fanny,  and  her  in-  ^^IJ^^ 
crease,  was  to  be  free  the  1st  of  January,  1816.  Fanny,  was 
bom  since  1798,  and  before  1816.  The  circuit  court  instructed 
the  jury,  that  Fanny  is  a  slave,  and  they  found  for  defendant 

Per  Out.  Robertson,  Ch.  J.  The  maxim  partus  sequUur  ven- 
item,  does  not  apply  to  this  case.  If  the  grantor  had  been  silent 
as  to  the  ^*  increase,**  and  no  intention  to  liberate  the  children 
could  be  inferred  from  the  deed,  then  Fanny  would  be  undemably 
a  slave,  because  her  mother  was  a  slave  when  she  was  bom.  In 
such  a  case,  the  issue  would  be  bora  a  slave,  and,  ^^pcsrlus  sequU 
tur  ventrem,^  would  fix  her  doom.  But  the  grantor  had  the  power 
to  secure  Fanny  before  her  birth,  all  the  benefits  of  freedom,  and 
thus  liberate  her  from  hereditary  slavery.  Although  it  is  a  gene- 
ral maxim,  that  no  one  can  give  what  he  has  not,  nevertheless,  the 
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owner  of  a  thing,  being  entitled  to  all  its  capacities,  may  grant 
them  to  another  :  thus,  the  owner  of  a  flock  of  sheep  may  grant 
the  wool  which  shall  grow  on  them.  The  owner  of  real  estate, 
corporeal  or  incorporeal,  may  grant  its  future  profits.  The  owner 
of  a  female  slave  may  grant  her  future  increase.  In  all  snch 
cases  the  grantor  has  a  potential  right  to  the  thing  granted,  because 
he  has  the  perfect  right  to  the  thing,  of  which  it  is  the  natural 
offspring,  or  to  which  it  is  incident. 

As,  therefore,  the  grantor  could  have  granted  to  another  a  valid 
legal  title  to  Fanny,  by  deed  dated  before  she  was  bom,  be  bad  an 
equal  right  to  grant  her  to  herself,  or  to  grant  to  ber  Kberty* 
Whether  the  grant  would  take  eflFect,  was  contingent.  It  depend- 
ed on  her  birth.  The  instant  when  she  was  born  the  grant  ope- 
rated, and  it  became  certain  and  effectual  on  the  first  day  of 
January,  181 6.  A  deed  of  emancipation,  liberating  a  female  slave 
and  "her  increase,"  on  a  given  day,  infuturOj  emancipates  all  her 
issue  born  after  the  date  of  the  deed.     Judgment  reversed. 

10. 

Barringtox  v.  Logan's  Adm'rs.  Fall.  T.  1834.     2  Dana's 

Rep.  432.      Williamson  et  al.  v.  Daniel  et  al.  12  Wheal. 

Rep.  568.     And  see,  Frank  Adm's.  v.  Milans'  Ex'rs  1 

Bibb's  Rep.  615. ;  and  Amy  v.  Smith,  1  Little's  Rep.  326. 

Thenileof  Winney,  Julian,  and  Henry  Harrington,  children  of  Dinah  Bar- 
qtdtw'  »enl  ^i^gton,  a  womau  of  color,  who  was  born  in  Pensylvania  in  1800, 
*^^Z^\  ""*  ^^^  brought  into  Kentucky,  where  her  children  were  born,  brought 
followed,     suit  against  the  appellee  for  their  freedom. 

The  question  depended  upon  whether  Dinah,  the  mother,  was 
a  free  woman  or  slave  when  the  children  were  bom. 

The  circuit  supposed  she  was  a  slave  until  she  arrived  at  88 
years  of  age,  and  the  children  being  born  before  that  period,  they 
were  slaves  also. 

On  appeal  to  this  court,  they  held,  that  all  persons  born  in 
Pensylvania  since  the  act  of  that  state  for  the  gradual  abolition  of 
slavery  took  effect  in  1780,  were  born  free.  Those,  then,  in 
slavery  were  continued  so.  Children  born  afterwards,  who,  but 
for  the  act,  would  have  been  slaves,  became  apprentices,  with  all 
the  liabilites  and  immunities  of  apprentices,  bound  to  serve  those 
to  whom  as  slaves  they  would  have  belonged,  until  they  attained 
28  years  of  age.  And  the  court  proceed :  "  We  cannot  doubt, 
tben^  that  Dinah  Barrington  was  born  free,  and  never  was  a  slave  ; 
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and  aa/Ae  was  nerer  a  slave,  her  children  must  be  free*  Had 
they  been  born  in  Pennsylvania  they  would  certainly  have  been 
born  freoi  The  fact,  that  they  were  born  in  Kentucky  cannot 
prejudice  their  natural  and  legal  rights,  (or  partus  sequitur  verUrem 
is  the  law  of  this  state ;  and  we  know  of  no  law,  human  or  divine, 
which  stamps  slavery,  a  nativitatey  on  children  whose  mother  was 
a  free  woman  at  the  time  of  their  birth.  The  only  legal  effect 
resulting  from  the  fact  that  the  appellants  were  born  in  this  state, 
i»,  that  their  birthrights  must  be  determined  by  the  lex  loci.  Their 
mother  having  been  a  free  woman  at  the  time  of  their  respective 
births,  they,  like  all  other  children  of  free  mothers,  were  by  the 
law  of  the  place  of  their  birth  bom  free  absoltUely^  at  anccy  and 
forever. 

11. 
M*CuTCHEN  et,  al.  v.  Marshall  et.  al.     January  T,  1S31:. 
8  Peters*  Rep.  220.     Hope  v.  Johnson,  supra* 

The  testator,  M'Cutchen,  devised  to  his  wife,  Hannah,  all  his  Children 
slaves,  provided  that  at  her  death  they  should  be  set  free,  and  for-  nng  a  qua- 
ever  be  liberated  from  slavery,  with  the  exception  of  those  who  Ij^®^  ."^*"" 

•^ '  ^  amission 

were  not  of  age  at  the  death  of  his  wife,  who  were  to  remain  oftheirmo- 
under  the  control  of  the  testator's  brother  and  brother-in-law  until  born' 
they  became  of  age,  when  they  were  to  be  set  free.     Rose,  one  ■"^®*' 
of  the  female  slaves,  and  her  children,  were  to  be  set  free  on  the 
death  of  his  wife,  absolutely  and  entirely.      Eliza  and  Cynthia, 
two  other  slaves,  had  children  born  after  the  death  of  the  testator, 
and  before  the  death  of  his  wife.     Nothing  was  said  in  the  will  as 
to  the  children  of  Eliza  and  Cynthia.     After  the  death  of  the  wife, 
the  heirs  of  the  testator  claimed  all  the  slaves  and  their  increase,  to 
be  distributed  among  the  next  of  kin  of  the  testator.     They  al- 
leged in  their  bill,  that  by  the  laws  of  Tennessee,  slaves  cannot  be 
set  free   by  last  will   and  testament.     That  if  the  law  does  not 
authorize  emancipation,  that  they  are  still  slaves  until  the  period 
of  emancipation ;  and  that  the  increase  born  after  the  death  of 
the  testator,  and  before  their  mothers  were  actually  set  free,  were 
slaves,  and  as  such  liable  to  be  distributed.     And  the  bill  charged 
that  Marshall,  the  defendant,  being  the  legal  representative,  re- 
fused to  distribute  the  said  slaves  and  their  increase  among  the  next 
of  kin.     Marshall  demurred  to  the  bill,  and  the  circuit  court  sus- 
tained the  Demurrer,  and  ordered  the  bill  to  be  dismissed  ;  and 
the  complainants  appealed  to  this  court. 
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jP«r  Cur.  Thompsofiy  J.  The  laws  of  Tennessee  anthorize  the 
emancipation  of  slaves  in  the  manner  provided  for  in  the  will  of  the 
testator.  It  is  an  admitted  rule  in  the  state  of  Tennessee,  that  the 
issue  of  a  female  slave  follows  the  condition  of  the  mother.  If, 
therefore,  Eliza  and  Cynthia  were  slaves  when  the  children  were 
bom,  it  will  follow  as  a  matter  of  course  that  their  children  were 
slaves  also.  If  this  was  an  open  question,  it  might  be  urged  with 
some  force  that  the  condition  of  Eliza  and  Cynthia,  during  the  life 
of  the  widow,  was  not  that  of  absolute  slavery,  but  was  by  the  will 
converted  into  a  modified  servitude,  to  end  upon  the  death  of  tlie 
widow,  or  on  their  arrival  at  the  age  of  21  years,  should  she  die 
before  that  time.  If  the  mothers  were  not  absolute  slaves,  but 
held  in  the  condition  just  mentioned,  it  would  seem  to  follow,  that 
their  children  would  stand  in  the  same  condition,  and  be  entitled 
to  their  freedom  on  their  arrival  at  the  age  of  31  years.  But  the 
course  of  decisions  in  the  state  of  Tennessee,  and  some  other 
states  where  slavery  is  tolerated,  goes  strongly,  if  not  conclusively, 
to  establish  the  principle,  that  females  thus  atuated  arc  slaves  ; 
that  it  is  only  a  conditional  manumission,  and  until  the  contin- 
gency happens  upon  which  the  freedom  is  to  take  effect,  they  re- 
main, to  all  intents  and  purpose]^  absolute  slaves;  and  the  court 
do  not  mean  to  disturb  the  principle.  The  children  of  Eliza  and 
Cynthia  must,  therefore,  be  considered  as  slaves. 


(V.)  OP  SLAVES  CONSIDERED  AS  PROPERTY. 

(A.)  WhBN  considered  as  real  PROPBIITY, 

1. 

IVTDowbll's  Adm'x  v.  Lawless.  October  T,  1827.  6  Monroe's 

Rep.  141. 

Slaves  are      ^®'^  ^^  *®  ^^^^  ***  ®'*^®®  deyised  pass  as  real  estate  ira- 
cQnsi<]ered  mediately  to  the  devisee ;  if  not  specifically  devised,  they  pass  to 

a8  real  pro-     -  ,  ,     .  _,,  ... 

perty.         the  personal  representatives.     The  same  principle  was  decided  ii| 
Enlaw's  Ex'r,  v,  Enlaw,    S  Marshall's  Rep.  S£9. 
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Plumpton  V.  Cook.    Fall  T.  1820.    2  Mawhaira  Rep.  450. 

Plumpton  sued  out  an  attachment  against  Cook,  as  an  abscond-  many  par- 
ing debtor ;  and,  on  motion  of  the  defendant,  the  attachment  was  ^^  ^^ 
dismissed.     One  of  the  reasons  was,  that  the  bond  recites  an  at-  p«^* 
tachment  agwist  the  personal  estate,  when  the  attachment  pro- 
duced is  against  the  goods,  chattels,  and  slaves. 

Per  Cur.  The  reason  assigned  by  the  circuit  court  must  be 
predicated  on  the  supposition,  that  between  the  recital  in  the  bond 
of  an  attachment  ag^nst  personal  estate,  and  the  attachment  as  it 
issued  being  against  slaveSf  as  well  as  good&and  chattels,  there  was 
an  essential  variance.  But  slaves  are,  in  their  nature,  as  much  per- 
sonal estate  as  goods  and  chattels,  and  are  expressly  made  liable 
to  an  attachment  It  is  true,  that  by  the  positive  law  of  this 
country,  slaves  are  declared  to  be  real  estate ;  but  by  the  same  law, 
there  are  to  that  rule  so  many  exceptions,  that  they  may,  at  least 
in  common  parlance,  and  by  common  intent,  be  sufficiently  de- 
ioribed  as  personal  estate.    Judgment  reversed. 

3. 
M'Campbell  v.  Gilbert's  Adm*rs.   October  T.  1831. ;  6  J.  J.  Sey"*^ 
Marshall's  Rep.  592. :  Groves  v.  Lucky,  1  Marshall's  Rep.  «  f'^  J^ 

*  '  '  "^     real  estate. 

74 ;  Justices  of  Mason  v.  Lee,  1  Monroe's  Rep.  251.  ; 
Thomas  and  Wife  v.  Tanner,  6  Monroe's  Rep.  58. ; 
Sneed  y.  EwiNO  and  Wife,  5  J.  J.  Marshall's  Reg.  48. 

Per  Cur.  Underwood^  J.  Since  the  passage  of  the  act  of  1800, 
{%  Dig.  1247.)  requiring  slaves  to  pass  by  last  wills  and  testa- 
ments as  real  estate,  an  executor  has  no  title  in,  or  power  over  a 
slave  specifically  devised,  unless  some  power  is  expressly  reserved 
to  him.  And  he  cannot  hire  them  out,  or  even  take  possession  of 
.  them. 

4. 
Cabbol  et  al  v.  Connet.  Fall  T.  1829.    2  J.  J.  Marshall's 

Rep.  201. 
Per  Cur.  Robertstmf  Ch  J.     The  administrator  is  liable  for  fail-  chattek  for 
nre  to  distribute  slaves.     Although  for  some  purposes,  slaves  are  ment^or 
declared  by  statute  to  be  real  estate,  they  are  nevertheless  intrinsi-  ^®'*^- 
cally  personal,  and,  therefore,  are  to  be  considered  as  included  in 
every  statute  or  contract  in  relation  to  chattels  which  does  not  in 
terms  exclude  them.     They  are  liable  as  chattels  to  the  payment 
of  debts.     They  may  be  attached  as  chattels,  and  they  have  inva-  ^ 

■w 
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riably  been  treated  as  chattels,  in  both  Mrginia  and  Kentucky,  so 
far  as  the  rights  and  duties  of  administrators  are  concerned.  Red- 
wood V.  Reddick  and  Wife,  4  Munf.  Rep.  222. ;  Little's  Sel.  Cas. 
475. ;  Graves  et  al  v.  Downe  et  al,  3  Monroe's  Rep.  S54. 

(B.)  WhBN  CONSIDBBED  as  FEBSONAI4  PROPEKTT. 

■ 

1.      • 

Hawkins'  Adm'r  v.  Craig  and  Wife,  Dec.  T.  1827.    6  Mon- 
roe's Rep.  254* 

Tho  bus-  Detinue  for  slaves.  It  appeared  that  Mrs.  Craig,  the  wife  of  the 
to  thifdovv-  defendant,  was  the  widow  of  Singleton,  and  at  his  death  became 
kifl'*^  wUb^^  entitled  to  the  slaves  mentioned  in  the  declaration  as  her  dower  in 
on  hw  death  his  estate  I  that  she  afterwards  married  John  Hawkins,  who,  for 

pass  10  his 

represeii-  many  ycars  held  possession  of  the  slaves,  claiming  them  as  the  dower 
of  his  wife  in  the  estate  of  Singleton.  And  afler  Hawkins  died, 
the  slaves  were  held  by  his  wife  until  she  married  Craig,  the  defend- 
ant. Administration  was  granted  on  the  estate  of  Hawkins  to  the 
appellants,  who  claimed  the  slaves  as  having  vested  in  Hawkins, 
but  he  refused  to  deliver  them  up,  on  the  ground  that  the 
slaves  survived  to  his  wife  on  the  death  of  Hawkins,  and  that  the 
administrator  had  no  right  to  them. 

Per  Cur.  Owsley^  J.  If  the  right  which  the  husband  acquires 
in  the  dower  of  slaves  of  the  wife,  be  of  the  same  sort  as  that 
which  he  is  entitled  to  in  her  dower  lands,  we  would  readily  admit, 
that  after  the  death  of  the  husband  it  would  survive  to  the  wife, 
andnotpass  to  the  representatives  of  the  husband.  But  slaves  are 
for  most  purposes  considered  as  chattels.  There  is  one  section 
of  the  act  which  goes  explicitly  to  place  the  right  of  the  husband 
to  the  interest  of  the  slaves  of  his  wife  on  the  footing  of  chattels, 
and  is  taken  from  the  acts  of  the  Virginia  legislature.  The  courts 
of  that  state  have  decided  that  husbands  are  entitled  to  the  inter- 
est of  slaves,  whether  belonging  to  their  wives  at  the  time  of  the 
marriage,  or  accruing  to  them  during  coverture,  upon  the  footing 
of  chattels.  Wallace  and  Wife  v.  Taliaferro  and  Wife,  2  Call.  447. ; 
Pinkardv.  Smith  and  Wife,  Little's  Sel.  Cas.  331.;  Banks  v.  Marks- 
berry,  Little's  Rep.  275.  In  neither  of  the  cases  to  which  we  have 
referred  did  the  question  arise  as  to  what  right  the  husband  acquired 
in  the  dower  slaves  of  his  wife,  but  they  all  involved  the  ques- 
tion of  right  in  the  husband  to  the  slaves  of  his  wife,  and  they  all 
recognise  the  principle,  that  since  the  passage  of  the  act  of  Yir- 


•  < 
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ginia,  from  whkh  the  act  of  this  country  was  copied,  the  husband 
18  entitled  to  the  same  right  to  slaves  owned  by  his  wife  at  the  time 
of  marriage,  or  which  accrue  to  her  during  coverture,  that  he  would 
be  entitled  to,  were  they  to  ereiy  purpose  chattels  only,  so  that 
whether  the  wife  has  an  estate  in  fee  simple  in  a  slave,  or  but  an 
estate  for  life  only,  and  whether  she  came  id  the  estate  by  her  own 
act,  or  by  operation  of  the  law,  the  principle  is  the  same,  and  the 
right,  be  it  greater  or  less,  vests  as  chattels  in  the  husban^  if  re- 
duced to  his  psrosession  during  coverture.  It  ibllows,  therefore, 
'that  if  the  slaves  in  contest  belonged  to  Mrs.  Craig,  whilst  she  was 
the  wife  of  Hawkins,  and  they  were  reduced  by  him  to  possession, 
though  in  right  of  his  wife's  dower,  only  the  entire  right  of  his  wife 
vested  in  him,  and  at  hb  death  that  right  passed  to  the  appellants, 
as  his  admimstrators. 

CmNN  AND  Wife  v.  Respass.  Fall  T.  1824.   1  Monroe's 

Rep.  23. 

Per  Cur.    Slaves  were  declared  by  law   to  be  real   estate,  siavefpan 
and  directed  to  descend   as  lands  descended  to  the  heir  at  law.  ^^  "fj^ 
But  it  does  not  follow  that  the  testator,  by  the  devise  of  his  personal  vwoof  per- 
estate,  did  not  intend  that  his  slaves  should  pass ;  for  although  tate. 
slaves  were  by  law  made  real  estate,  for  the  purpose  of  descent 
and  dower,  and  perhaps  some  others,  yet  they  had  in  law  many  of 
the  attributes  of  personal  estate.     They  would  pass  by  a  nuncupa- 
tive will,  and  lands  would  not ;  they  were  liable  to  be  sold  for  the 
payment  of  debts,  and  lands  were  not ;  they  could  be  limited  in  a 
grant  or  devise  no  otherwise  than  personal  chattels ;  and  personal 
actions  might  be  brought  to  recover  the  possesion  of  them.     Be- 
sides, they  were  in  their  nature  personal  estate,  being  moveable 
property,  and  such  as  might  attend  the  person  of  the  proprietor 
wherever  he  went ;   and  in  practice  they  were  so  considered  and 
treated  by  the  people  in  general.     When,  therefore,  a  man  devised 
his  personal  estate,  he  must  be  understood  to  intend  that  his  slaves 
shonld  pass  thereby,  unless  he  used  some  expressions  indicating  a 
different  intention. 

3. 
Enlaws  v.  Enlaws.  Spring  T.  1821.     3  Marshall's  Rep.  228. 

The  court  held,  that  the  slaves  of  a  female  immediately  on  the  ^  ^J^^ 
marriage  vests  in  the  husband ;  and  although  she  may  survive  nMbandon 
him,  her  right  to  the  slaves  is  not  revived.  ri^ge. 
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4. 
Beattt  v.  Judt  et  aL  Spring  T.  1833.    1  Dana's  Rep.  101. ; 

Plumpton  y.  Cook,    2  Marshall's  Rep.  450.;  CHnm  et 

ox.  v.  Rbspass,     1  Monroe's  Rep.  28. 

And    in         p^r  OUr.     Robertson.  Ch  J.     It  has  been  frequently  said  by  this 

contracts  .        , 

and  wills  court,  that  the  phrase^  ^^  personal  estate^"  in  wills  and  contracts, 
''personal  without  any  other  restrictiye  expression  or  proyision,  should  be 
S'  ^'  constraed  as  embracing  slayes.* 

them. 

5. 
Snebd  v.  Ewing  and  Wipb.  April  T.  183L  5  J.  J.  Marsh. 

Rep.  481. 

c^idered  ^^^^  by  the  court,  Robertson^  Ch.  J.,  that  slayes  are,  in  eyery 
^'^^'  respect,  except  as  to  descents  and  last  wills,  personalty.  They 
go  to  the  administrator,  and  may  be  assets  in  hb  hands  for  pay- 
ment of  debts.  And  the  heir  cannot,  without  the  assent  of  the 
administrator,  maintain  a  suit  for  a  slaye  of  the  intestate.  They 
must  be  distributed  according  to  the  lex  domicilii.  See  Plumpton 
y.  Cook,  2  Marsh.  Rep.  451.;  Hawkins  y.  Craig,  6  Monroe's 
Rep.  257. 

6. 
Justices  of  Mason  County  v.  Lee,  1  Monroe's  Rep.  254. 

A.nd     tliev 

are    assets      Held  by  the  court,  that,  prior  to  the  act  of  1800,  slayes  though 
iumds^    of  specially  deyised  passed  immediately  to  the  executor,  and  were  as- 
^eeators,    gets  in  his  hands  ;  but  since  the  act  they  pass  as  lands  absolutely 
to  the  deyisee. 

Held,  also  by  the  court,  that  slayes  were  assets  in  the  hands  of 
the  administrator,  and  he  represents  them  as  completely  with  re- 
gard to  controyersies  concerning  their  title,  as  he  does  any  other 
chattel. 


*  Whether  alaTes  are  penonal  or  real  estate  depends  upon  the  local  enactmanta  hi 
the  different  states.  In  South  Carolina  it  is  declared  that  slaves  shall  be  take%  reputed, 
and  adjudged  in  law  to  be  chattels  personal ;  2  Brev.  Dig.  220.  but  in  Louisiana,  thejr 
are  real  estate ;  1  Martin's  Dig.  612.  in  Kentucky  as  to  the  law  of  descents  they  are 
considered  as  real  tstatCf  but  they  are  elmUdt  for  the  payment  of  debts;  2  Litt  &  8wi. 
1115.  and  the  cases  in  the  text 
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7. 
Conclude  v.   Williamson,  adm'r    of  Conclude,     1  J.   J. 

Marshall's    Rep.  16. 

The  legislature  of  Kentucky,  in  1 825,  Sessions  Acts,  p.  1 95.,  pass-  And  thej 
ed  an  act  declaring  the  plaintiflF  in  error,  Zacheriah  Conclude,  che^  So 
should  be  a  freeman,  and  should  inherit  the  estate  of  Isaac  Con-  "****  "  ** 

ca«e     of 

elude,  his  father,  who,  being  a  free  man  of  color,  had  died  without  real  estate 
heirs.  Zacheriah  instituted  this  suit  against  Williamson,  averring  oTheirs.J 
that  he  had  in  his  possession  $200  assets,  and  praying  for  aidecree 
for  that  amount.  The  administrator  admitted  in  his  answer,  that 
he  received  of  the  estate  j(400,  but  that  he  had  paid  it  away  in  the 
purchase  of  a  daughter  of  the  intestate  in  pursuance  of  his  wish 
often  expressed.  The  circuit  court  dismissed  the  bill,  and  com- 
plainant appealed  to  this  court. 

Per  Cur.  Robertson^  Ch.  J.  A  slave  is  not  subject  to  escheat* 
but  vests  in  the  administrators  or  executors,  as  assets  for  the  bene- 
fit of  creditors.  And  the  administrator,  having  assented  to  the 
act  of  emancipation,  cannot  urge  any  personal  right  to  the  party 
emancipated.  The  personal  property  of  one  dying  without  aa 
heir  is  iSerelijst 


(VL)     OF  TITLE  TO  SLAVES.* 

(A.)  By  deed. 

1 
Davis  v.    Mitchell.  Dec.  T.  1833.  5  Yerger*s  Tennessee 

Rep.  281. 

This  suit  was  brought  to  recover  a  slave*  The  plaintiff  proved  JrirtiS'^ 
that  the  slave  had  been  given  to  him  whilst  an  infant ;  that  at  the  not  necaiK 
time  of  making  the  gift,  possession  of  the  slave  was  given  to  his  paM     title 

~~~  ~^    when  po»- 

*  Slaves  may  be  sold  and  transferred  from  one  to  another  without  anj  statutory  re-  ^ession  fol- 
striction  or  limitation,  as  to  the  separation  of  parents  and  children,  Scc.y  except  in  the  accomna- 
state  of  Louisiana.     Stroud's  Sketch  of  Slavery  in  the  different  States,  pa^e  50.    It  nies   the 
is  stated  in  Stephens  on  West  Indian  Slavery,  that  in  the  Spanish  and  Portuguese  gift  or  sale, 
settlements,  and  in  the  French  colonies  by  the  Code  Jfoir,  that  the  husband  cannot 
be  sold  without  the  wife,  nor  can  the  parents  without  the  children.     See  Stephens' 
Slavery,  p.  69.    Code  Noir,  art.  47.     Slaves  may  be  sold  by  creditors  for  the  debts  of 
their  owners  in  all  the  states  but  Louisisana,  where  they  cannot  be  separated  fVom  the 
kud.    1  Mtrtiii'i  Dig.  612.  Act  of  July  7, 1806.    The  law  was,  however,  the  same 
6 
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guardian,  and  that  he  had  remained  with  his  guardian  for  three 
years  and  more,  before  he  came  to  the  possession  of  the  defendant. 
The  plaintiff  did  not  produce  any  deed  or  bill  of  sale  which  had 
been  registered ;  none  having  been  made.  The  court,  among  other 
things,  charged  the  jury,  that  the  act  of  1784  was  not  repealed  by 
the  act  of  1801,  so  that  there  was  still  a  necessity  for  a  bill  of  sale. 
The  jury  found  a  verdict  for  the  defendant;  and  a  motion  for  a  new 
trial  having  been  made  and  overruled,  the  plaintiff  prosecutes  this 
writ  of  error  to  this  court. 

Per  Cur.     Green^  J.     In  this  case  the  judge  below,  among  other 
things,  told  the  jury  that  "  the  act  of  1784  is  not  repealed  by  the 
act  of  1801,  so  that  there  is  still  a  necessity  for  a  bill  of  sale." 
Although  the  act  of  1 784  is  not  repealed,  nevertheless,  the  succeed- 
ing sentence  of  the  charge  is  too  broad.     A  deed  registered  is  only 
necessary  where  possession  does  not  accompany  the  gift  or  sale. 
It  has  been  constantly  held,  that  where  possession  is  delivered  at  the 
time  a  gid  or  sale  of  a  slave  is  made,  it  is  good  as  between  the  par- 
ties, and  vests  a  title  without  a  deed.     2  Hay.  Rep.  C2.  67.  87. ; 
Cains  &  Wife  v.  Marley,  1  Yerg.  Rep.  582.    But  from  this  charge 
it  would  seem  the  judge  considered  a  bill  of  sale  as  necessary  in 
all  cases,  in  order  to  communicate  tide.     In  this  he  erred.    Judg- 
ment  reversed. 

2. 
Atkinson  v.  Clabke.  Dec.  T.  1831.    3  Devereaux's  Rep.  171. 

Supreme  Court  of  North  Carolina. 

A  deed  of  This  was  an  action  of  trespass,  for  taking  from  the  possession 
Saves!*  of  t^c  plaintiff  two  negroes.  The  defendant  pleaded  not  guilty, 
^*t attested  ^^^  P^^  *^  ^  Special  justification  under  final  process  to  himself  as 
by  a  sub-  sheriff,  against  the  property  of  one  Tunntal.  At  the  trial  the 
witness,  ii  plaintiff  produced  a  deed  of  gift,  dated  the  18th  of  April,  1822, 
^^  whereby  Twistal^  in  consideration  of  the  love  and  affection  which 

he  bore  to  his  daughter,  the  wife  of  the  plaintiff,  conveyed  to  the 
latter  the  slaves  in  dispute.     This  deed  was  signed  and  sealed  by 


as  that  which  prevails  in  the  United  States,  and  in  the  British  West  Indies.  Edwards' 
History  of  the  West  Indies,  vol.  2.  book  4.  But  in  the  Spanish,  Portuguese,  and 
French  possessions  it  is  different.  Plantation  slaves  are  real  estate,  and  cannot  be 
seized  and  sold  separate  from  the  Und  they  cultivate.  Stephens  on  Slavery,  p.  68. 
Jinndti  de  la  MartwiquCf  tome  1.  p.  285.  Nor  can  the  husband,  wife,  and  children 
be  lepanted.    Ibid. 
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Tunstal,  but  was  not  attested  by  a  witness,  and  was  registered 
upon  proof  of  the  donor's  hand- writing ;  and  the  plaintiff  proved 
as  possession  of  the  slaves  conveyed  by  it  up  to  the  year  1827. 
The  Judge  below  instrticted  the  jury,  that  neither  the  deed  from 
Tunstal  to  the  plaintiff,  nor  the  possession  under  it,  gave  the  plain- 
tiff title  ;  and  the  plaintiff  appealed. 

Per  Cur.  Ruffi%  J.  The  superior  court  does  not  seem  to  have 
erred  upon  any  of  the  points  made  in  that  Court. 

The  deed  from  Tunstal  to  the  plaintiff  is  void.  Palmer  v.  Faucett, 
8  Deveraux's  Rep.  840. 

S. 

Smith  et  ux.  v.  Ybatbs.  Dec.  T.  1827.    1  Devereaux^s  North 

Carolina  Rep.  302. 

Detinue  for  a  negro.      On  the  trial  the  plaintiff  offered  in  evi-  ^J  ^^  °^ 
dence  the  following  paper,  which  was  procured  and  registered.        qairing 

**  Received  of  Mariana  Lewis  ten  dollars  in  cash,  it  being  for  a  ■lavestobe 

certam  negro  boy,  Tony.     May  18,  1822.  ?^  by  wri- 

"  James  Johnson.**      ting,    can- 
not be  evar 

The  wife  of  Johnson  proved  that  Mariana  Lewis,  who  after-  g^tio^ 

wards  intermarried  with  the  plaintiff,  resided  with  her  at  the  house  ^^  ?  there- 

fore  where 

of  her  husband  ;  that  before  the  date  of  the  instrument  she  had  the  donor 

heard  Johnson  express  an  intention  of  giving  Tony  to  Mariana.  §^^^e  the 

That  on  the  18th  day  of  May,  1822,  Johnson  repeated  this  decla-  ^^^ 

ration,  but  observed,  that  he  could  not  give  the  negro,  unless  some  and   then 

sold   &nQ 

money  was  paid  him  by  Mariana,  and  said  if  she  would  give  him  delivered 
ten  dollars,  Tom/  should  be  hers.     Mariana  replied  that  she  had  ^^i^^^^' 
not  the  money  ;  he  told  her  that  she  could  borrow  it  of  his  wife,  back  the 
The  money  was  accordingly  produced  by  the  witness,  and  handed  this  was 
to  Mariana,  who  gave  it  to  Johnson,  upon  which  he  wrote  the  gf(^  ^^  * 
instrumetit,  and  delivered  it,  the  boy  being  present.     The  defend-  ^°*^  ?"*" 
ant  claimed  title  under  the  will  of  Johnson,  of  a  subsequent  date. 
His  honor  instructed  the  jury,  that  to  constitute  a  valid  bill  of  sale, 
the  instrument  must  contain  some  words  showing  an  intention  of 
passing  the  property.     That  if  the  writing  was  not  a  good  bill  of 
sale,  they  were  to  inquire  from  the  evidence  whether  there  had 
been  a  sale,  and  an  actual  deliver}'.  If  there  had  been  a  saleaccom* 
panied  with  a  delivery,  the  property  in  the  slave  passed,  notwith- 
standing the  act  of  1821,  although  there  was  no  bill  of  sale.    And 
that  lendbg,  or  cTen  giving  the  money,  by.  Johnson's  wife,  would 
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not  invalidate  an  actual  sale,  accompanied  by  a  delivery.  Tbe 
counsel  for  the  defendant  moved  the  judge  to  instruct  the  jury, 
that  if  they  thought  the  ten  dollars  was  not  in  fact  lent,  or  given, 
by  Johnson  to  Mariana,  and  that  he  did  not  mean  to  give  her  credit 
for  the  amount,  but  furnished  them  to  her,  and  received  them  back, 
mere  colorably,  and  to  make  a  gift  under  the  pretence  and  form 
of  a  sale,  that  the  property  did  not  pass.  The  judge  declined 
giving  such  instructions,  and  the  jury  returned  a  verdict  for  plain- 
tiff, whereupon  the  defendant  appealed. 

Per  Cur,  Hall^  J.  With  respect  to  the  act  of  1821,  concern- 
ing the  sale  of  slaves,  accompanied  with  a  delivery,  the  inclination 
of  my  mind  is  with  the  juJge  below.  I  also  agree  with  him  that 
the  receipt  is  inoperative,  as  a  bill  of  sale,  if  for  no  other  reason, 
because  it  has  no  subscribing  witness  to  it.  Rev.  ch.  225.  For  the 
same  reason  it  cannot  be  supported  as  a  deed  of  gift.  Rev.  ch. 
701.  The  question  then  is^  was  there  a  sale  and  delivery  of  the 
negro  in  dispute. 

The  receipt  is  evidence  that  ten  dollars  was  paid,  but  the  cir- 
cumstances attending  the  payment  are  before  us.  From  them  it 
appears  that  there  was,  in  fact,  no  payment  made  by  the  plaintiff. 
The  money  was  in  reality  paid  by  Johnson  to  himself,  so  that, 
although  the  jury  found  a  delivery,  the  payment  did  not  amount  to 
such  consideration  as  to  make  it  a  sciU  of  the  slave.  If,  then, 
there  was  a  delivery,  but  upon  no  consideration,  it  was  a  gift ;  but 
that,  by  the  act  of  1806,  Rev.  ch.  701.,  is  void,  because  not  au- 
thenticated by  deed.  A  sale,  completed  by  delivery,  requires  no 
such  evidence.  Disguise  this  case  as  you  will,  it  is  only  a  gift. 
If  it  is  considered  as  a  sale,  the  act  of  1806  may  be  evaded  by 
tbe  consideration  of  a  pepper  com.    Judgment  reversed. 

4. 
Palmer    v.    Faucbtt.   Dec.  T.  1829.    2  Devereaux's  North 

Carolina  Rep.  240^ 

The  7tfa  Detinue  for  a  slave.  After  the  plaintiff  had  made  out  his  case, 
the  act  of  ^^  defendant  proved,  that  upon  his  marriage  with  a  daughter  of 
^^^T  ^^  plaintiff,  in  the  year  1821,  the  slave  in  question  had  been  put 
ir«9u>rinf     into  his  possession  by  the  plaintiff ;  that  this  possession  continued, 

Hues   end 

giAs  of  until  the  year  1825,  when  the  plaintiff  received  the  slave  again, 
^^^^  and  hired  him  for  a  part  of  the  years  1825  and  1826.  After  which 
•tte«ed  by  the  slave  was  again  permitted  to  go  into  the  possession  of  the  dc- 
•ad  regit^  fendant     There  was  proof  that  the  plaintiff  sent  to  the  defendant 
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a  writing  respecting  the  negro,  but  whether  it  was  a  letter  or  a  bill  t^^d,  wu 
of  sale,  the  witness  did  not  know.     There  was  also  proof  of  the  the  protec- 
loss  of  this  instrument,  and  it  never  had  been  registered.     The52J,g^^^ 
defendant  relied  upon  his  possession  for  three  years  under  the  P«rcha««ra 
act  of  1820,  Rev.  ch.  1055.9  &s  a  validation  of  his  title,  supposing  it  der  U,  & 
to  be  defective.     His  honor  instructed  the  jury,  that  as  the  act  of  Sie^'good 
1306  avoided  all  gifts  of  slaves  unless  in  writing,  signed  by  the  ^*^^fi 
donor,  and  attested  by  a  witness,  so,  a  possession  of  a  slave  for  without  a 
three  years,  held  under  a  gift  not  evidenced,  as  that  act  required,  perij  anes- 
would  not  confer  a  title  under  the  act  of  1820;  that  every  pos-  j^'J^  ^ 
session  of  propeity  must  either  be  consistent  with,  or  in  opposition  ^^  auea- 
to  the  title.     Where  the  possession  is  acquired  with  the  consent  out  its  b»- 
of  the  owner,  it  constituted  the  contract  of  bailment.     Where  the  ^a"*^ 
parties  intended  to  convey  the  titles,  but  made  use  of  a  mode  in- 
operative and  void,  the  ownership  remained  unchanged,  and  the 
possession  being  still  taken  by  the  consent  of  the  owners,  forms 
a  bailment;  and  that  supposing  such  contract   to  have  been 
constituted  when  the  negro  was  first  received  by  the  defendant^ 
it  must  have  been  ended,  and  three  years'  possession  have  occurred 
since  its  dissolution,  to  enable  the  defendant  to  acquire  a  valid  title 
under  the  act  of  1820.     A  verdict  was  returned  for  the  plaintiff, 
and  the  defendant  appealed. 

Per  Cur.  HcUl,  J.  The  act  of  1784,  Rev.  ch.  225.  sec.  7., 
from  its  preamble  and  the  adjudications  upon  it,  was  passed  prin- 
cipally for  the  protection  of  creditors  and  purchasers.  The  pre- 
amble is  as  follows  :  "  Whereas  many  persons  have  been  injured 
by  secret  deeds  of  gift  to  children  and  others,  and  for  want  of  for- 
mal bills  of  sale  for  slaves,  and  a  law  for  perpetuating  such  gifts 
and  sales."  It  then  provides  for  the  registration  of  such  deeds, 
and  that  they  shall  be  attested  by  one  credible  witness  at  least. 
The  construction  put  upon  the  act,  that  it  was  made  for  the  benefit 
of  creditors  and  purchasers,  is  evident  from  the  cases  of  Knight 
V.  Thomas,  1  Hay.  Rep.  289.;  Cutler  v.  Spiller,  2  Hay.  Rep.  61.; 
Lynch  v.  Ashe,  1  Hawks'  Rep.  338. ;  Rhodes  v.  Holmes^  2 
Hawks'  Rep.  193. ;  Bateman  v.  Rateman,  1  Car.  Law  Repos.  85. 
Consistently  with  this  construction  of  the  act,  the  act  of  1792, 
Rev.  ch.  363.,  declares,  that  all  sales  of  slaves'  bona  fide  made,  asd 
accompanied  with  actual  delivery,  shall  be  good  without  any  bill  of 
sale.  According  to  the  cases  before  cited,  it  was  not  necessary, 
as  between  the  parties,  that  there  should  be  a  bill  of  sale ;  or  if 
there  was  one,  that  it  should  be  attested  by  a  subscribing  witness ; 
or  if  so  attested,  that  it  should  be  registered.  Judgment  affirmed. 
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5. 

Peabody  et  al.  v.  Carrol.     Feb.  T.  1821.     9  Martin's  Loui- 
siana Rep.  295. 

When  the  P^  ^i^*  Mathews^  J.  In  this  suit,  which  was  originated  by 
^ve^s  un-  attachment,  two  slaves  have  been  seized  as  the  property  of  the  de- 
attended      fcndant,  and  are  claimed  by  A.  Haynes,  as  belonging  to  him.     In 

with  iinT  ff  tf  %j     kj 

real,  fictiti-  support  of  his  claim,  he  offers  in  evidence  a  bill  of  sale  from  the 
ven'tionij"  defendant,  the  fairness  and  genuineness  of  which  seems  not  to  be 
deliyerj,  disputed.  But  it  does  not  appear  that  the  sale  was  attended  with 
liable  to  be  a  delivery  of  the  property. 

fortheven-  There  is  a  provision  in  our  statute  relating  to  the  tradition  or 
dort  debt  delivery  of  slaves,  which  states,  that  it  may  take  place,  either  by 
actual  delivery  made  to  the  buyer,  or  by  the  mere  consent  of  the 
parties,  when  the  sale  mentions  that  the  thing  has  been  sold  and 
delivered.  Civ,  Code,  350.  art.  28.  The  bill  of  sale  produced  by 
the  claimant  contains  no  clause  expressive  of  such  consent  of  the 
parties  as  prescribed  by  the  law  cited.  It  is  in  evidence,  that  the 
slaves  were  not,  at  the  time  of  executing  the  sale,  in  the  actual 
possession  of  the  vendor  ;  but  were  on  board  of  a  keel-boat  then 
descending  the  Mississippi,  according  to  the  testimony  of  Green, 
a  witness  examined  in  the  cause  ;  and  according  to  the  bill  of  sale, 
they  were  hired  on  board  of  the  steamboat  Gen.  Jackson.  If 
this  sale  is  to  be  considered  as  a  contract  entered  into  and  com- 
pleted in  the  state  of  Tennessee,  which  is  by  no  means  clear,  we 
have  no  evidence  before  us  of  the  lex  /od,  and  must,  consequently, 
decide  the  case  in  conformity  with  the  laws  of  the  state  where  the 
property  is  found,  and  the  suit  commenced.  In  doing  this,  there 
is  little  difficulty,  if  we  adhere  to  former  decisions  in  similar  cases, 
by  which  it  has  been  established,  that  before  actual  delivery  of  the 
thing  sold,  it  may  be  attached  by  the  creditors  of  the  vendor. 
Durnford  v.  Brooke's  Syndics,  3  Martin's  Rep.  222.  Mumford 
v.  Norris,  4  ib.  25.  As  there  has  been  no  delivery  of  the  slaves, 
either  real,  fictitous,  or  conventional,  we  are  of  opinion,  that  the 
district  court  is  erroneous  in  denying  them  to  the  claimant. 

6. 
Palmer  v.  Faucett.   Dec.    T.   1829.     2  Devereaux's  North 

Carolina  Rep.  240. 

The  act  of  Detinue  for  a  slave.  After  the  plaintiff  had  made  out  his  case, 
ch.  701,)  the  defendant  proved,  that  upon  his  marriage  with  a  daughter  of  the 
^if^     plaintiff^  in  the  year  1 82 1 ,  the  slave  in  question  had  been  put  into  his 
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possession  by  the  plaintiff ;  that  this  possession  continued  until  the  ^^^  ^^ 
year  1825,  when  the  plaintiff  received  the  slave  again,  and  hired  ting,  attest- 
him  out  for  a  part  of  the  years  1825  and  1826.  After  which  the  ^b^^i^ 
slave  was  again  permitted  to  go  into  the  possession  of  the  defend-  >ng  witness 
ant.  There  was  proof  that  the  plaintiff  sent  to  the  defendant  a  tered,  ia  a 
writing  respecting  the  negro,  but  whether  it  was  ^  letter  or  a  bill  of  frauds 
sale,  the  witness  did  not  know.  There  was  also  proof  of  the  loss  £^®  t^' 
of  this  instrument,  and  it  never  had  been  registered.     His  honor,  tion  of  do- 

•  1      now,     and 

the  judge,  charged  the  jury,  that  the  plaintiff  having  shown  a  title  under  it  a 
in  himself,  that  it  was  incumbent  on  the  defendant  to  show  that  it  was  operative'*' 
devested  ;  and  as  the  latter  claimed  under  a  irift,  since  the  act  of  «««»»*  the 

.  ....         J,    donor,  un- 

1806,  he  ought  to  satisfy  them  that  the  gift  was  in  writing,  signed  less  duly 
by  the  donor,  and  attested  by  a  witness  subscribing  it ;  and  fur-  ^^  regis* 
ther,  that  in  law  a  circumstance  not  made  to  appear  was  taken  as  ^^^* 
not  existing.      A  verdict  was  returned  for  the  plaintiff,  and  the 
defendant  appealed. 

Per  Cur.     HaU,  J.     The  act  of  1806,  Rev.  ch.  701.,  ''  declar- 
ing  what  gifts  of  slaves  shall  be  valid,"  was  made,  as  it  emphati- 
cally declares,  '^  for  the  prevention  of  frauds,"  and  may  be  fitly 
called  a  statute  of  frauds.     It  declares,  that  no  gift  of  slaves  here* 
after  to  be  made,  shall  be  good  or  available  in  law  or  in  equity, 
unless  the  same  be  made  in  writing,  signed  by  the  donor,  attested  by 
at  least  one  subscribing  witness,  and  shall  be  proved  or  acknow* 
ledged  as  conveyances  of  land,  and  registered  within  one  year.  This 
act  was  made,  not  only  for  the  Benefit  of  creditors  and  purchasers, 
but  also  for  that  of  donors.  It  must  be  well  remembered  what  a  fruit- 
ful source  of  litigation  parol  gifts,  and  pretended  pai*ol  gifts,  were 
before  the  passage  of  this  act ;  and  that,  too,  in  many  cases  where 
creditors  and  purchasers  were  not  concerned.     To  remedy  that 
mischief  the  law  was  pissed  for  the  benefit  of  donors.     And  in 
proportion  as  any  of  the  requisites  of  the  acts  are  dispensed  with, 
so  in  proportion  will  the  mischief  be  left  without  remedy.     In  the 
present  case,  between  the  donor  and  donee,  if  there  had  been  a 
deed  of  gift,  and  that  deed  had  been  registered,  although  the  deed 
were  lost,  there  would  be  no  difficulty  in  procuring  a  copy  of  it. 
If  deeds  of  gift  have  been  bona  fide  executed,  injury  is  done  to  no 
one  by  registering  them.     Mischief  may  be  done  by  concealing 
them  until  after  the  death  of  the  donors.     But  the  act  is  positive, 
that  such  deeds  shall  be  registered  as  conveyances  of  land.     This 
clears  the  question  of  doubt;  because  nothing  passes  by  convey- 
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ances  of  land,  or  shall  be  good  and  available  in  law,  unless  the 
same  shall  be  acknowledged,  or  proved,  and  registered. 

I  am,  therefore,  of  opinion,  after  full  reflection,  that  the  instruct 
tions  given  by  the  judge  to  the  jury,  on  the  trial  in  the  court  below, 
were  correct.  It  is  true,  that  what  I  said  in  Justice  v.  Cobbs^  1  Dev. 
Rep.  469.,'  on  the  question  of  adverse  possession,  was  extra  judi- 
cial. The  question  involved  in  the  decision  of  that  case  did  not 
require  it.  That  was  the  case  of  a  possession  where  there  was  no 
parol  gift  proved.  But  it  is  a  warning  lesson  not  to  speculate  on 
supposed  cases.     Judgment  affirmed. 

7. 
Thomas  v.   Soper.  Feb.  T.  1816.    5  Munf.  Rep.  28.    Alex- 
ander v.  Deneale,  2  Munf.  341. ;  Robertson  v.  Ewbll, 
3  Munf.  1. ;  Hamilton  v.  Russel,  1  Cranch.  Rep.  315. ; 
HowATT  V.  Davis  et  al.,  5  Munf.  Rep.  34. 

An  abso-  Detinue  for  slaves.  The  plaintiff  offered  in  evidence  an  abso- 
of  giavea^  lutc  deed  from  James  Thomas,  sen.,  of  whose  estate  the  defend- 
where  the  gjj^  ^j^g  administrator.     The  defendant  offered  evidence  to  im- 

gnntor  re- 
mains    in  peach  the  deed  as  fraudulent,  and  that  James  Thomas  held  the 

after  die      slaves  from  the  time  of  executing  the  deed  to  the  time  of  bis 

and^  recS^    death  ;  and  that  the  defendant,  qualified  as  administrator  of  Tho- 

yery  of  it,  mas,  and  that  the  negroes  came  to  his  possession  as  administrator, 

lent  and      and  that  nulla  bona  had  been  returned  to  an  execution  against  the 

•J       . 

creditors  estate  of  Thomas.  The  court  rejected  the  evidence,  and  instruct- 
and  subse-  g^j  the  iuTV,  that  althouirh  in  the  case  of  an  absolute  deed  for 

quent  pur-  j      »/  o  ^       ^ 

chasers,       negroes  where  the  vendor  remains  in  possession  after  the  execution, 
not  be  ^m'  ^^^  recording  the  same,  such  deed  as  to  creditors  aiid .subsequent 
peached  bj  purchasers  is  to  be  regarded  as  fraudulent  and  void  ;  yet,  between 
or  their  re-  the  Vendor  and  vendee,  and  their  immediate  representatives,  it  was 
^Y&i^        obligatory,  and  could  not  be  impeached  by  the  testimony  offered 
by  the  defendant  as  administrator  of  the  grantor,  which  defendant 
was  not  himjelf  a  creditor.     To  this  opinion  of  the  court  a  bill 
of  exceptions  was  filed,  and  a  verdict  being  found,  and  judgment 
rendered  for  the  plaintiff,  the  defendant  appealed  to  this  court, 
which  af&rmed  the  judgment.      And  see  Thomas  v.  Soper,   5 
Munf.  Rep.  58. ;  where  the  court  say,  that,  although  in  case  of 
an  absolute  deed  of  slaves  where  the  grantor  remains  in  posses- 
sion after  the  execution  of  the  deed,  it  is  fraudulent  and  void  as  to 
subsequent  purchasers  and  creditors  ;  yet  the  same  is  obligatory, 
and  cannot  be  impeached,  as  between  the  grantor  and  grantee 
and  thdr  representathnui. 
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8. 
Raoan  v.  Kemnbdy.  Nor.  T.  1804.     1  Overton's   Rep.  9L 

Harrison,  by  a  bill  of  sale  transferred  a  negro  to  the  plaintilTy  And  where 
and  a  lot  Harrison  being  married  to  the  plaintiff's  daughter  in  April,  «on^^"Sl 
1798.  A  judgment  was  obtained  against  Harrison,  and  another  ^^*^* 
in  March  T.  1801,  and  a  fi.  fa.  issued  returnable  to  March  T.  1802.  biU  of  sale, 
The  sheriff  sold  the  negro,  as  the  property  of  Harrison,  to  Kenne-  to  the  inte- 
dy,  the  defendant,  and  this  action  of  detinue  was  brought  against  J^JJ^^^^ 
him  to  recover  the  slave. 

The  court  held,  that  a  bill  of  sale  of  slaves  made  by  a  person 
indebted,  who  retains  possession  after  the  execution  of  the  bill  of 
sale,  is  void  against  creditors,  although  a  valuable  consideration  may 
have  been  received.  The  court  say,  in  conveyances  of  personal 
property  the  law  supposes  a  transfer  of  possession.  In  subjects 
of  this  nature,  two  views  present  themselves:  one  as  between  the 
parties  themselves,  and  those  claiming  directly  under  them ;  the 
other,  as  it  respects  such  individuals  as  may  stand  in  a  relation  to 
be  affected  by  the  transaction.  In  the  first,  delivery  of  possession 
may  not  be  necessary;  in  the  latter,  it  is  usually  otherwise. 

9. 
Mabet  v.  Young.    Oct.  T.  1831.     3  Louisiana  Rep.  160. 

This  was  a  suit  instituted  by  Madry  to  recover  of  the  defendant  where  tfa« 
a  negro  slave  named  Jack.  It  appeared  the  defendant  was  once  JSw^^SiT^ 
the  owner  of  Jack,  but  exchanged  him,  in  the  state  of  Mississippi,  veaa^  lo 

relBiii  po^ 

with  one  Dawson  for  a  slave  named  Aaron.     Dawson  being  unable  eeMon, 
to  make  a  complete  title  to  Aaron,  Young  refused  to  make  an  ab-  ^^  ^^ 
solute  title  to  Jack.     Dawson  executed  an  instrument  which  was  ^JL**^ij 
recorded  in  Mississippi,  where  the  transaction  took  place,  in  whi^h  to  a  second 
be  reconveys  Jack  to  Young ;  but  this  conveyance,  to  be  defeasi-  the  latter 
ble,  if  he,  Dawson,  made  Young  a  good  title  to  Aaron,  Dawson  ^ferenJT 
remaining  in  possession  of  Jack,  sells  him  to  one  Hunter,  who  ^  the  firat 
sold  him  to  Madry;    each  sale   being  accompanied  with  de- 
livery.    Young  now  claims  Jack,  and  alleges  Dawson  had  no 
authority  to  sell  him. 

Per  Cur.  MarHuy  J.  Nothing  is  clearer  than  that,  if  the  ven- 
dee suffers  the  vendor  to  retain  possession,  and  he  sells  and  deli- 
vers the  thing  sold  to  the  second  vendee,  the  latter  will  hold  it  in 
preference  to  the  first  In  the  sale  of  a  slave  in  a  state  where  the 
property  passes  by  verbal  sale  and  delivery,  if  the  vendee  suffers 
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the  vendor  to  retain  possession,  and  he  sells  and  delivers  the  thing 
sold  to  a  second  vendee,  the  latter  will  hold  it  in  preference  to 
the  first.  And  where  the  sale  is  accompanied  with  delivery  and 
payment  of  the  price,  it  transfers  all  the  vendor's  right  and  interest* 

10. 
Braxton   v.   Gaines   et   al.     Oct.  T.  1809.      4   Hen.    and 

Munf.  151. 

Where  the      The  court  held,  that  where  a  daughter  who  was  an  infant,  and 
purchaser    y^^^^  ^  purchaser  for  a  valuable  consideration  of  a  slave,  the  fact 
and  resides  that  such  cUld  resides  in  the  family  of  the  father,  and  there  kesps 
^r.    '   '  the  slave,  and  exercises  acts  of  ownership  over  it,  the  creditors 
of  the  father  cannot  disturb  the  possession  of  the  child,  although 
the  father  had  included  the  slave  in  a  mortgage  to  indemnify  per- 
sons for  becoming  his  sureties.     She  is  considered  a  purchaser 
fpr  a  valuable  consideration,  and  not  a  volunteer*     See  post,  tit, 
**  Possession," 

11. 
Batte   v.   Stone-   March  T.   1833.      4  Yerger's  Tennessee 

Rep.  168. 

A  J   J    r      This  was  an  action  of  detinue,  commenced  in  the  circuit  court  of 

A  deed  of  ^ 

gift    for     Giles  county,  by  the  defendant  in  error,  to  recover  from  the  plain- 

slaves  is 

void  as  to  a  tiff  in  error  a  slave  by  the  name  of  Mary.  From  the  bill  of  excep- 
^iS^teSS?  tio^  ^^^  following  facts  appear :  The  father  of  the  defendant  in 
unless  pro-  error  executed  to  him  a  deed  of  gift  for  the  slave   in  controversy, 

ved  by  two  ° 

witnesses,  to  which  there  were  three  subscribing  witnesses.  The  deed  was 
proved  within  the  time  prescribed  by  law,  by  one  of  the  subscrib- 
ing witnesses,  and  registered.  At  the  time  of  its  execution,  defend- 
ant in  error  was  a  minor,  living  with  his  father.  Some  time  in 
1827,  the  father  of  defendant  in  error  sold  the  slave  to  the  plaintiff 
in  error,  for  a  valuable  consideration.  Upon  the  trial  of  the  cause, 
the  defendant  in  error  offered  an  office  copy  of  the  deed  of  gift  in 
evidence.  The  production  of  the  original  was  waived  ;  but  the 
deed  was  objected  to,  because  it  was  only  proved  by  one  witness. 
The  court  overruled  the  objection ;  to  which  exception  was  taken, 
and  the  defendant  in  error,  having  a  verdict  and  judgment,  the 
defendant  below  appealed  in  error  to  this  court. 

Per  Cur,  Catron^  Ch,  J.  The  main  question  in  this  cause  is, 
whether  the  deed  of  gift,  by  virtue  of  which  plaintiff  claims  title  to 
the  negro  sued  for,  was  properly  admitted  as  evidence  to  the  jury. 
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It  was  made,  in  1824,  from  the  plaintiff's  father  to  Um,  and  pur- 
ports to  have  had  three  witnesses  to  it.  At  May  term,  1824,  it 
was  proved  in  the  Sumner  county  court,  by  Edward  EUiff,  one  of 
the  subscribing  witnesses^  and  certified  for  registration;  and  on  the 
first  of  July,  1824,  on  this  probate,  registered.  An  office  copy 
was  offered,  and  objected  to,  because  proved  by  one  witness  only, 
but  received.  Was  the  proof  of  one  witness  sufficient  to  author-* 
ize  the  registration!  The  first  act  requiring  two  witnesses  to 
instruments  required  to  be  registered,  is  that  of  1805,  ch.  16.  sec. 
2.,  which  applies  to  the  settlement  of  slaves,  or  other  personal 
property,  in  consideration  of  marriage.  The  act  of  1807,  ch.  85. 
sec.  3.,  is,  in  this  case,  the  governing  provision.  In  the  mode  of 
proof  to  authorize  registration,  there  had  been  no  difference  in 
cases  of  transfers  of  lands  or  slaves  before  1807,  and  it  is  manifest 
the  act  of  that  year  did  not  intend  to  make  any.  As  to  lands,  it  is 
clear,  two  witnesses  are  required  ;  the  deed  is  to  be  proven  by  at 
least  two  subscribing  witnesses,  *^  and  all  bills  of  sale  or  other  in-* 
struments  of  writing  for  the  transfer  of  personal  property,  shall  be 
so  proven."  The  seventh  section  provides  for  the  registration  of 
deeds,  theretofore  made,  on  the  proof  of  only  one  witnesss,  be- 
cause, until  1805,  in  no  case  had  more  than  one  been  required. 
The  proof  by  one  witness  did  not  authorize  the  registration  of  the 
deed  ;  consequently,  the  copy  offered  in  evidence  was  incompe- 
tent to  go  to  the  jury.    Judgment  reversed. 

12. 
PxBBCB  v.  Grays  et  al.     Feb.  T.  1818.     5  Martinis  Louisiana 

Rep.  367. 

Per  Cur.     MatkewSf  J.     The  plaintiff,  and  appellant,  claims  two  In   Spain, 
skives  from  the  defendants.     On  the  17ih  of  August,  1809,  he  ^  ^^^ 
purchased  from  Philip  A.  Gray,  father  of  the  defendants,  eighteen  ^H^^  de- 
slaves,  and  among  them,  the  two  now  claimed,  as  having  always  livered   to 
remained  in  the  possession  of  the  vendor,  or  his  heirs.     On  the  father,  is 
next  day  he  executed  a  deed  of  gift  in  favor  of  Mayo  Oray,  and  Sarah  ^ie^ 
A.  Gray,  infant  children  of  the  vendor,  for  said  slaves.     The  pro-  though  ha 
perty  remained  in  this  rituation  till  the  17th  of  September,  1814,  formally 
when  the  donor  seems  to  have  changed  his  benevolent  intention  ^^^ 
towards  the  donees,  and  declared,  before  the  judge  of  the  parish 
of  .fUictofio,  hb  will  and  desire  to  revoke  and  annul  *^  the  deed  of 
(|ft  executed  by  him  in  the  year  1809,  before  Wm.  Lewis,  syndic 
of  the  district  of  Feliciana^  then  under  thte  government  of  c^^^*-  ^ 
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.The  fact  of  the  written  donation  eiecuted  by  the  plaintiff  appears 
so  conclusively,  by  the  introduction  of  the  instrument  intended  as 
a  revocation  of  the  donation,  that  it  is  thought  unnecessary  to  no- 
tice the  bill  of  exceptions  of  the  defendants,  on  the  introduction 
of  parol  evidence,  to  prove  the  acknowledgment  of  the  plainUff 
to  that  effect  The  only  question  of  law  which  arises  out  of  these 
facts  is,  whether  the  donation  was  perfect  and  irrevocable,  without 
any  formal  acceptance,  for  the  infants  by  their  father,  or  some 
other  person. 

According  to  the  rules  laid  down  on  the  subject  of  donations, 
inter  vwos,  it  is  clear,  that  the  donor  is  bound,  only  from  the  ac- 
ceptance of  the  donation,  in  precise  terms,  and  that  it  produces 
no  effect,  except  from  the  day  of  the  acceptance.  Civ.  Code, 
.  220.  art.  54.  Were  the  case  to  be  decided  by  these  rules,  it  is 
probable  that  the  judgment  of  the  district  court  would  prove  to  be 
an  erroneous  one.  But  we  are  of  opinion,  that  our  code  does  not 
properly  exhibit  the  rules  by  which  the  point  in  dispute  between 
the  parties  must  be  settled.  The  contract  was  made  under  the 
Spanish  government,  and  the  municipal  laws  of  Spain  are  alone 
applicable  to  it.  These,  it  is  believed,  are  not  so  rigorous  as  our 
statute  in  requiring  a  formal  acceptance,  in  order  to  give  validity 
to  a  donation,  pr  to  render  it  perfect  and  irrevocable  ;  except  in 
the  cases  laid  down  as  ingratitude,  a  change  of  situation  in  the  do- 
nor, who  has  given  the  greatest  part  of  his  estate,  the  subsequent 
birth  of  children,  &c.,  which  apply  to  donations,  complete  as*  to 
form.  Gomez,  in  his  Varia  ResoliUioneSy  lays  it  down,  on  the  sub- 
ject of  donations,  that  they  are  executed  in  two  modes  :  by  deli- 
very, or  promise.  By  delivery,  quando  nulla  precedente promUsione 
vel  obligatiane  qtds  tradU  suum  rem  tdteri  causa  donatiams  ;  quid  tune 
$taHm  valet  et  perficitur  donatio ;  et  transit  damimum  et  plenum  jaw 
reif  in  aecipientemy  ex  titiUo  et  causa  donatUmis.  A  donation  by 
promise  is  when  a  person  obliges  himself  to  give  or  deliver  some- 
thing to  another.  If  a  donation,  accompanied  by  the  delivery  of 
the  tlung,  be  complete  and  perfect,  it  follows,  as  a  necessary  con- 
sequence, that  it  ought  to  be  considered  as  irrevocable  on  the  part 
of  the  donor,  unless  for  causes  authorized  by  law.  The  donation 
made  by  the  plaintifi^  and  appellant,  was  not  accompanied  by  any 
formal  delivery  of  the  slaves  given  to  the  appellees,  or  any  person 
for  them  ;  but  they  were  left  in  the  possession  of  their  father,  who 
held  them  before. the  execution  of  the  deed  of  gift  to  his  infant 
children.    He  was  the  proper  person  to  have  received  the  dona- 
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tion  for  them ;  and  ha^ng  already  die  possession  of  the  slaves,  no 
finrmal  deCvery  was  necessary  to  transfer  the  dominion  of  them  in 
fall  right  to  the  donees;  We  consider  the  slaves  as  having  been  in 
the  possession  of  the  father,  under  the  donation  to  his  children, 
and  held  for  them,  from  the  time  of  the  execution  of  the  deed  of 
gift,  to  the  commencement  of  this  action*  Was  a  formal,  written 
acceptance  of  the  donation  necessary,  on  the  part  of  the  donees, 
under  these  circumstances,  to  render  it  irrevocable  by  the  donor  1 
The  court  is  of  opinion,  thai  it  was  not  It  is  very  doubtful 
whether,  by  the  laws  of  Spain,  a  formal  acceptance  be  necessary 
in  any  case  where  the  delivery  of  the  thing  accompanies  the  dona- 
tion. But  in  caaes  of  minors,  infants,  and  absent  persons,  no  ac- 
ceptance is  necessary  tg  render  the  donation  irrevocable,  accord- 
ing to  Gomez.  (Treatise  on  Donations,  p.  3.)  It  ia  true,  that  in 
a  donation  to  an  absent  person,  it  seems  required  that  the  title  or 
deed  be  transferred  to  the  donee,  in  order  to  render  the  donation 
irrevocable ;  or  that  a  clause  be  introduced,  by  which  the  notary, 
or  officer  before  whom  it  is  made,  be  requested  by  the  donor  to  ac- 
cept it  for  the  absent  persons,  and  that  he  then  takes  it  as  if  ac- 

• 

cepted  in  due  form.  Febrero,  1.  5.  n.  19.  These  regulations 
are  confined  to  absent  persons  ;  and  we  find  in  the  same  bookst 
(n.  SO.)  that  a  donor  cannot  revoke  a  donation  made  in  such  a 
manner  so  as  to  substitute  a  third  person  to  the  donee,  when  the 
substitute  is  an  infant  From  this  view  of  the  case,  we  are  of 
opinion,  that  the  judgment  of  the  district  court  is  correct 

« 

IS. 
Garbbtt  v.  Huohlett.    April  T.  1800.  1  Har.  and  Johns* 

Rep.  3. 

The  court  held,  that  a  biD  of  sale  of  negroes  miirht  be  deemed  ^.  ^^^  ^ 

gale  of  ne* 

fraudulent  from  other  circumstances  than  the  continuance  of  pos-  groes  my 
session.    The  act  of  assembly,  by  requiring  the  bill  of  sale  to  be  ac-  fraudaiem 
knowledged  and  recorded  within  a  limited  time,  intended  bv  those  ^^^  ^^^^ 
circumstances  of  notoriety  to  take  off  the  presumption  of  fraud  ari-  "tancet 
sing  from  the  vendor's  continuing  in  possession.     But  if  there  were  yendor's 
other   circumstances   attending   the  transaction,  which   tended  f-°^^*^ 
to  show  it  fraudulent,  those  circumstances  might  be  given  ip  "i^^^- 
evidence. 
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14. 
PiEBCB  V.  Curtis  et  al.  March  T.  1819.    6  Martin's  Louinana 

Rep.  413. 

aoid,  r^^*  P^  (^'  MathewBy  J.  In  this  case  the  plaintiff,  and  appellant, 
Se'vendor'  siies  for  the  recovery  of  a  slave,  described  in  the  petition.  The 
he  is  liable  action  was  commenced  against  Curtis  alone,  who,  at  the  time,  had 
ed  for  his  possession  of  the  slave.  Gayles,  the  other  defendant,  intervened, 
^  and  claimed  the  slave,  in  his  answer,  as  his  own,  suggesting  fraud 
in  the  transaction,  by  which  the  plaintiff  obtained  bis  tide  to  the 
slave.  Both  Fierce  and  Gayles  claim  the  slave  under  Curtis. 
The  evidence  on  record  shows  the  following  facts  : — On  the  21st. 
of  October,  1813,  Curtis,  by  a  notarial  act,  sold  the  slave  in  ques* 
tion  to  Abner  Stanley,  and  retained  a  mortgage  for  his  payment. 
It  does  not  appear  that  the  sale  was  attended  with  any  tradition  ; 
but  Curtis  held  possesion  of  the  slave  till  August,  181 4,  when  Stan- 
ley, at  his  instance,  conveyed  to  Pierce,  by  a  notarial  act,  all  the 
tide  which  he  acquired  by  the  act  of  sale  in  1813.  After  this, 
Curtis  continued  to  possess  the  slave,  as  his  own,  until  some  time  in 
1815,  when  the  sheriff  of  East  Baton  Rouge  sold  him,  under  an 
execution,  upon  and  against  the  property  of  Curtis,  and  Curtis 
purchased  him,  at  the  sheriff's  sale.  On  this  statement  of  facts, 
the  only  question  to  be  decided  is,  whether  the  slave  sold,  thus  re- 
maining with  the  vendor,  and  never  having  been  delivered  to  the 
vendee,  was,  or  not,  liable  to  be  seized  and  sold  to  satisfy  the  debt 
of  the  former.  The  case  of  Dumford  v.  Brook's  Syndics,  3  Mar- 
tin's Rep.  222.  259.,  is  relied  upon  by  the  counsel  of  the  defendant, 
and  appellee,  Gayles,  and  b  certainly  completely  applicable  to  the 
present  case,  except  that  in  the  former  the  things  sold  were  mer- 
chandise, which  pass  by  a  mere  verbal  agreement  and  delivery, 
whereas,  the  dispute  is  now  about  a  slave,  the  title  to  whom  has 
been  transferred  by  public  and  authentic  acts.  But  we  are  of  opi- 
nioUf  that  this  circumstance  cannot  operate  against  third  persons, 
such  as  creditors,  so  as  to  defeat  their  just  claims  founded  on  prin- 
ciples recognized  in  the  above  case.  There  is  not  any  evidence 
that  the  slave  was  ever  delivered  to  Pierce,  or  that  the  latter  ever 
exercised  any  act  of  ownership  over  him,  except  that  which  is  de- 
rived from  an  extra-judicial  acknowledgement  of  Curtis,  whose  in- 
terest it  is  to  countenance  the  forced  sale  by  which  he  was  to  be 
benefited.  It  is  true  that,  according  to  our  statute,  the  delivery  of 
a  slave  who  is  sold  takes  place  when  it  is  really  made  to  the  buyer, 
or  by  the  mere  consent  of  the  parties ;  when  the  sale  mentions, 
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that  the  slave  has  been  sold  and  delivered  to  the  btiyer,  or  when 
he  was  already  in  possession  under  another  title.  Civ.  Code,  350. 
art.  28.  But  this  constructive  delivery  does  not  appear  from  the 
expressions  of  the  act  of  sale,  and  there  is  evidence  that  the  slave 
remained  in  the  possession  of  the  vendor. 

15. 
DoBSET  V.  Gassaway.  Juuc  T.  1809.  2  Har.  &  John's  Rep.  402. 

Held  by  the  court,  Chasty  Ch.  J.,  that  if  slaves  remain  in  posses-  And  whe- 
tton  of  the  vendor,  the  bill  of  sale  must  be  recorded ;  and  whether  ^H^   ^- 
they  remained  in  his  possession  is  a  matter  of  fact  for  the  jury.    If  2*^^^ 
they  find  they  were  not  in  his  possession,  the  bill  of  sale  is  not  or  not,  is  a 
required  to  be  recorded,  and  is  not  evidence,  although  it  was  fact, 
recorded,  unless  the  execution  of  it  be  proved. 

16. 
Rice  v.  Hancock.  Nov.  T.  1824.     1  Harper's  Rep.  393. 

The  defendant  gave  an  absolute  bill  of  sale  of  a  slave,  which  The  conm- 
stated  a  past  consideration.     The  court  held,  he  was  not  precluded  the  deed 
from  showing  that  no  consideration  was  in  fact  paid.  !J^^  £ 

Per  Cur.  GatUty  J.  The  consideration  paid  for  the  negro  ^^• 
might,  or  might  not,  have  been  inserted  in  the  bill  of  sale,  and  the 
transfer  in  law  would  have  been  as  effectual  one  way  as  the  other. 
The  insertion  is  more  a  matter  of  form  than  substance,  and  in  no 
event  can  preclude  the  party  from  inquiring  into  it.  Had  the  de- 
fendant offered  evidence  to  show  that  the  bill  of  sale  was  intended 
to  transfer  a  less  interest  than  what  was  expressed  therein,  or  that 
another  negro  than  the  one  described  was  intended,  &c.  then  such 
evidence  would  be  in  contradiction  to  the  deed,  and  not  admissi- 
ble. In  transactions  of  this  kind  it  is  well  known  that  the  consi- 
deration expressed  in  the  instrument  is  not  always  paid  down,  but 
secured  by  bond,  note,  or  verbal  promise,  and  it  is  the  business  of 
the  ^purchaser  to  fortify  himself  with  evidence  of  having  paid  the 
consideration  agreed  to  be  given. 

17. 
Monday  v.  Wilson  et  al.     August  T.   1832.     4   Louisiana 
Rep.  338. ;     S.  P.  Trahan  v.  M'Mantjs  et  al.,  2  Louis- 
iana Rep.  209. ;  and  see,  9  Martin's  Rep.  648.  ;  6  Mar- 
tin's Rep.  N.  S.  324. 

Per  Cur.     Mathews^  J.     In  this  case  the  Plaintiff  claims  two  y^^^  ^ 
slaves,  which  are  in  the  possesion  of  the  defendant     The  for-  vtndor  of 
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mer  sets  up  a  title  derired  from  Morgan,  evideiiced  by  an  authen^ 
tic  act  passed  before  the  parish  judge  of  East  Feliciana.  The 
defendant  claims  the  same  property  in  virtue  of  a  sberiflPs  sale 
made  by  the  sheriff  of  St.  Helena,  in  which  it  was  sold  as  belonging 
to  the  vendor  of  the  plaintiff!  The  cause  was  submitted  to  a  jury 
in  the  court  below,  who  found  a  verdict  for  the  defendant,  and 
judgment  being  rendered  thereon,  the  plaintiff  appealed. 

The  evidence  of  the  case  shows  that  the  slaves  in  question  were 
on  a  plantation,  situated  in  the  parish  of  St.  Helena,  belonging  to 
Morgan,  under  whom  both  parties  to  this  suit  claim  title^;  one  by 
a  voluntary  sale,  the  other  by  a  forced  sale,  made  under  execution 
by  the  sheriff  of  the  parish  aforesaid.  The  sale  to  the  plaintiff 
was  made  to  the  plaintiff  on  the  18th  of  October,  1830.  The 
sheriff's  sale  took  place  in  January,  1831,  and  was  made  under 
an  execution  which  issued  on  a  judgment  confessed  by  Morgan  in 
favor  of  the  defendant  Wilson.  The  validity  of  the  sale  is  con- 
tested on  the  ground  of  irregularities  in  the  proceedings  of  the 
sheriff,  he  not  having  pursued  the  formalities  reqmred  by  law  ne- 
.  cessary  to  give  effect  to  forced  alienations  of  property  under  our 
judicial  proceedings.  Whether  the  regularity  of  the  course  pur* 
«ued  by  the  sheriff,  in  die  sale  by  him  made,  could,  under  any  cir- 
cumstances, be  inquired  into  in  the  collateral  manner  in  which  it  is 
here  presented,  need  not  be  examined  in  the  present  case,  aa  the 
court  is  of  opinion  that  the  plaintiff  in  the  execution  did  not  adopt 
the  means  afforded  him  by  law  to  render  the  property  now  in  dia* 
pute  liable  to  be  seized  and  sold  under  his  execution. 

The  sale  from  Morgan  to  the  plaintiff  is  by  authentic  act,  made 
in  due  form,  a  fair  price  stipulated  for  the  slaves  sold,  a  mortgage 
reserved  on  them  to  secure  payment,  and  the  deed  contains  a  de- 
claration that  they  have  been  delivered  to  the  buyer. 

In  addition  to  this  clause  of  delivery,  the  record  shows  that  the 
purchaser  had  possession  of  them,  as  agent  or  manager  of  the 
plantation  of  the  seller;  and,  as  stated  by  the  witness,  William, 
had  the  management  of  these  identical  slaves  in  the  fall  of  1830. 

On  the  subject  of  tradition  or  delivery  of  the  slaves,  it  is  stated 
*"  in  article    2484  of  the  Louisiana  Code,  that  it  takes  place  in 

three  ways :  "  Either  by  real  delivery  made  by  the  buyer,  or  by 
the  mere  consent  of  the  partiesi  when  the  sale  mentions  the  thing 
sold  has  been  delivered,  or  when  the  buyer  was  m  possession  under 
another  title.**  But  the  article  2456,  provides,  "that  in  all  cases 
where  the  thing  sold  remains  in  possesion  of  the  seller,  because 
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he  has  reserved  the  usufruct,  or  retains  possession  by  a  precarious 
title,  there  is  reason  to  presume  that  the  sale  is  simulated,  &c. 
Now,  it  appears  to  us,  that  when  the  seller  remains  in  actual  pos- 
session without  a  reservation  of  usufruct,  retention  of  the  property 
sold  under  color  of  any  precarious  title,  the  same,  or  perhaps  a 
stronger  reason  may  exist  to  induce  a  belief  that  the  sale  was  simu- 
lated and  fradulent     Indeed,  it  is  believed  to  be  a  principle  re- 
cognized in  aH  systems  of  jurisprudence,  that  where  the  seller  of 
property  keeps  possession,  this  circumstance  constitutes  an  mdU 
ctmn,  or  badge  of  fraud  in  relation  to  third  persons  ;  and  perhaps 
property  thus  circumstanced  might  be  legally  seized  by  creditors 
of  the  vendor,  without  compelling  them  to  resort  to  actions  of 
nullity  to  set  aside  such  contracts,  and  that  the  mere  mention  of 
delivery  in  the  act  of  sale  ought  not  to  defeat  the  right  which  credi- 
tors have  to  seize  property  as  belonging  to  a  vendor  before  tradition. 
In  the  present  instance  before  the  purchaser  is  shown  to  have  been 
in  possession  of  the  property  sold,  under  another  title  than  that 
acquired  by  the  sale,  viz.  as  agent  for  the  seller.     Thus  situated, 
the  slaves,  which  were  apparently  the  property  of  the  plaintiff,  both 
by  sale,  evidenced  by  notorial  act,  and  by  actual  possession,  could 
not  legally  be  seized  as  belonging  to  the  defendant  in  execution^ 
by  the  judgment  creditor,  without  causing  the  sale  of  the  plaintiff 
to  be  annulled  by  an  action  directly  instituted  for  that  purpose. 

(B.)  By  devise.* 

1. 
Upshaw   v.  Upshaw  et  al.    April    T.    1809.    2  Hen.   and 

Munf.  381. 

The  court  held,  that  a  husband  dying  in  the  life  time  of  the  wife,  ^  la^omd 
had  no  right  to  devise  away  slaves  to  which  she  b  entitled,  as  de»  cannot  de- 
visee in  remainder  or  reversion,  the  particular  estate  not  having  to  which  he 
expired,  though  he  may  in  his  life  time  $ell  her  interest  in  them  for  -^  ,2*^^ 

^ _^  his  wife. 

*  Slaves  are  devisable  like  anj  other  chattel.  A  distinction,  however,  exists  where 
slaves  are  considered  as  real  property.  In  those  cases  they  pass  immediately  to  the 
legatee,  and  not  to  the  executor  as  personal  estate.  The  moment  they  are  considered 
froperiff  they  are  of  course  subject  to  those  rules  of  enjoyment  of  it  by  the  possessor,  and 
transmission  from  one  to  another,  the  common  law  has  established,  or  the  legislature 
has  declared.  With  respect  to  a  devise  to  a  slave,  it  is  held  in  all  the  states  but  Mary- 
laad,  that  such  devise  is  void.  Slaves  cannot  take  by  sale,  devise,  or  descent  Cun- 
ningham ▼.  Cunningham,  C.  d&  N.  353.  So  also  a  devise  for  the  maintenance  of 
riKVM  is  vouL  1  Taylor's  Kep.  200. ;  Pleasants  v.  Pleasants,  2  Call's  Rep.  319. ; 
8 
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a  raluable  confiUeration.  The  same  principle  was  settled  in  Wal« 
lace  and  Wife  v.  Taliaferro,  3  Call.  447.  And  Tucker,  J.,  observ- 
ed, that  the  principle  was  not  affected  by  Dade  t»  Alexander,  1 
Wash.  Rep.  30. 

2. 
Ewing's  heii^b  v.  Handley's  heirs.  Fall  T.  1823.    4  Little's 

Rep.  34& 

^\Tien  Held  by  the  court,  that  grand  children  might  claim  under  a  de- 

dren   may  ^^^  ^^  slavcs  by  the  description  of  children  ;  but  the  claim  will  only 

uke  by  the  |jg  yalid  where  there  are  no  children  to  answer  the  description. 

pf  children.  And  see  Pringle  v.  MTherson,  2  Dess.  Rep.  524.,  where  the  court 

beld,  that  a  bequest  of  certain  slaves  by  name,  with  *^  their  familieSy^* 

was  under  the  circumstances  restricted  to  their  wives  and  children 

residing  m  the  same  house  with  tbem^  and  should  not  be  extended 

to  grand  children. 

3. 

Mason  v.  Mason's  Ex'es.  Fall  T.  1814.    3  Bibb's  Rep.  448. 

Afler-pur-  Masoii  made  his  will,  and  afterwards  purchased  two  slaves,  and 
fiki^s  do    ^^®  question  was,  whether  these  after-purchased  slaves  passed  by 

not  pa.^  by  ^Jj^  will, 
tbe    will, 

unless  it  Per  Cur.  Owsley^  3,  We  are  of  opinion  that  the  slaves  did 
ItS)^^  in-  liot  pass  under  the  will ;  they  descend  as  if  no  will  had  been  made, 
teatotor  ^^  "^^^  ^®  would  be  Otherwise,  where  it  appeared  plainly  by  the 

will  that  it  was  the  intention  of  the  testator  that  they  should  pass 

under  it, 


Walker  v.  Bostick,  4  Deu.  Rep.  266. ;  Brandon  v.  Huntsville  Bank,  1  Stewart's  Rep. 
320. 

But  in  the  case  of  Le  Grand  y.  Darnell,  2  Peter's  Rep.  664.  the  court  held,  in  ac. 
cordance  with  the  decisions  in  Maryland,  that  a  devise  of  property,  real  or  personal, 
by  a  master  to  his  slave,  entitles  the  slave  to  freedom,  by  implication.  And  see  Hall 
V.  Mullin,  5  Har.  &,  Johns.  Rep.  190.  • 

In  some  of  the  states  the  owners  of  slaves  may  manumit  them  by  will.  In  Virginia 
and  Kentucky  a  devise  of  freedom  to  a  slave  is  effectual  to  give  them  freedom.  But 
in  other  states  the  manumission  of  slaves  is  guarded  by  legislative  enactments,  making 
it  necessary  to  have  the  assent  of  the  state,  as  in  Tennessee,  South  CaroUna,Geor^ 
gia,  &c.    See  tit.  Emancipation. 
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4. 
Logan  v.  Withers.  April  T.  1830.     3  J.  J.  Marshall's  Rep. 
389.     S.   P.   Irons  v.  Lucky,  1   Marshall's    Rep.  74. 

Held  by  ihe  court,  Buckner  J.,  that  slaves  devised  are  not  assets  j^^^  ^^ 
ia  the  hands  of  the  executor,  but  the  legal  title  is  immediately  7*^^^™"}*' 
transferred  to  the  devise,  and  he  may  take  possession  of  them  with-  to  the  devi- 
out  the  assent  of  the  executor,  and  he  may  recover  them  by  suit 
without  giving  a  refunding  bond. 

5. 
Walton's  heirs  v.  Walton's  Ex'rs.  Nov.  T.  1831.    7  J.  J. 
Marshall's  Rep.  58. ;    McDonald   v.   M*Mullin,  2  Rep. 
Const.   Court   S.   Carolina,  97. 

Held  by  the  court,  Roberisouj  Ch.  J.,  after  refeniig  to  Mason  wiU,  will 
V.    Mason^s   Ex'rs,  3  Bibb's   Rep.   448.,    that   notwithstanding  ^e  death^ 
the  act  of  1800  has  made  slaves  real  estate,  a  general  devise  of  f^.?*®  ^^ 

'        °      ^  tetator. 

slaves  will  pass  all  those  which  the  testator  has  at  his  death,  and 
the  devise  will  be  considered  as  speaking  -at  the  death  of  the 
testator. 

6. 
Walton's  heirs  v.  Walton's  Ex'rs.    Nov.  T.  1831.     7  J.  J. 

Marshall's  Rep.  58. 

The  court,  Robertson,  Ch.  J.,  held,  that  since  the  act  of  1800,  ^°f^i^} 
which  makes  slaves  real  estate,  a  will  that  would  not  pass  lands  pa**  real 

CSt&tC   18  ID~ 

will  not  pass  a  slave ;  the  effect  of  the  act  is,  that  a  person  under  effectual  to 
21  years  of  age  cannot  devise  a  slave  ;  that  a  will  that  would  not  P^^"*^®^- 
pass  land  will  not  pass  a  slave  ;  and  that  a  devisee  of  a  slave  will 
take  under  the  will,  in  the  first  instance,  just  as  a  devisee  of  land 
would  take  and  hold  land  devised. 

(C.)  By  parol  contract. 

1. 

Strawbridge  v.  Warfield.    April    T.    1832.     4  Louisiana 
Rep.  21. ;  Robineau  v.  Cornier,  1   N.  S.  456.  ;  High- 
lander V.  Fluke,  5  Martin's    Rep.    442. ;    Madry    v.  g^ie   of'*a 
Young,  3  Louisiana  Rep.  160.  voidV'thr 

Per  Cur.     Porter,  J.     The  judge  of  the  court  of  the  first  in-  ^^J^^,^^ 

stance,  considered  the  verbal  sale  of  the  slave  was  null.     But  we  his  right  to 

,  ,  exclude  pa- 

differ  with  him  on  this  point.     On  the  provisions  of  the  old  code,  rol  proof. 
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the  jurisprudence  of  this  court  was  settled,  that  parties  had  a  right 
to  admit  a  parol  contract  for  the  sale  of  immoyable  property ;  and 
if  they  choose  they  might,  as  they  did  in  this  instance,  adroit  parol 
evidence  to  prove  it.  The  late  amendments  to  the  Louisiana  code 
have  not  changed  those  of  the  civil  code,  except  in  recognizing  the 
validity  of  a  verbal  sale,  and  in  establishing,  by  their  authority,  the 
doctrine  that  the  exclusion  of  parol  testimony  in  relation  to  con- 
tracts of  the  description  of  that  before  us,  is  a  privilege  which  the 
parties  may  waive. 

2. 
Bank's  Adm'r  v.  Marksberrt.    Spring  T.  1828.    3  Littlb's 

Rep.  275. 

But  the  Per  Cur.     It  was  urged,  that  the  gift  of  the  slaves  was  void, 

b^^'deuJ^  there  having  been  no  delivery  of  them  to  the  donees.     There  is 

ed,  or  the  no  doubt  that,  to  the  completion  of  a  parol  gift,  the  delivery  of  the 

transfer  ,,  ,  •••ij 

must  be  by  thing  is  essential ;  but  we  apprehend  this  principle  does  not  ap- 
contain^a  P^J  ^o  a  gift  by  deed,  if  the  deed  be  founded  on  a  good  considera- 
coMidera-   tj^j^      The  relation  of  father  and  child,  which  subsisted  m  tbis 


*  Volontary  gifls  and  grants  are  valid  between  the  parties,  and  are  held  good  when 
the  inteiesti  of  third  persons  are  not  affected.  Possession  should  accompany  the  gift; 
or,  in  other  words,  a  change  of  possession  should  take  place.  It  is  a  controverted 
question,  whether  the  possession  of  the  goods  remaining  in  the  vendor  or  donor  is,  or 
is  not,  conclusive  evidence  of  fraud;  or  whether  it  is  only  jnrimufacU  evidence  of  it, 
and  therefore  a  proper  subject  for  the  jury  to  examine  into  and  decide.  The  difltinc> 
tion  probably,  in  a  great  measure,  is  determined  by  the  nature  of  the  convejrance,  or 
transfer  of  the  property.  If  the  instrument  of  conve3rance  be  absolute  and  uncondi- 
tional on  its  face,  it  is  held,  the  poaseasion  must  pass  to  the  vendee  or  donee,  otherwise 
the  transaction  will  be  held  fraudulent  by  the  court  This  principle  was  stated  and 
acted  upon  by  Ch.  J.  Marshall,  in  Hamilton  v.  Russel,  1  Cninch's  Rep.  909.  The 
chief  justice  observed,  that  modem  decisions  have  detennined,  that  an  unconditional 
sale  where  the  possession  does  not  accompany  and  follow  the  deed,  is,  in  respect  to 
creditors,  by  the  statute  of  Eliz.,  a  fraud,  and  should  be  so  determined  by  the  court. 
And  the  principle  is  sustained  by  many  cases  in  the  courts  of  the  several  states.  Pat- 
ton  V.  Smith,  4  Conn.  Rep.  456.;  Talcott  v.  Wflcox,  9  Conn.  Rep.  134.;  Young  v. 
Pate,  4  Verger's  Rep.  164.;  Clow  v.  Woods,  5  S.  &  R.  275.;  Babb  v.  Clemson,  10 
8.  A.  R.  419.  But  in  the  case  of  Sydney  v.  Gee,  4  Leigh's  Virginia  Rep.  SOS.,  whiek 
was  a  bin  of  sale  absolute  for  certain  slaves,  and  a  delivery  to  the  vendee,  and  a  rede- 
Ktfary  bade  to  the  vendor  at  hbe  for  the  price  of  their  board— the  court.  Tucker,  J., 
obsepred,  that  innumerable  instances  of  delivery  and  re-delivery  are  unasMikble.  I 
buy  A  hone  from  a  countryman,  and  the  seller  hnmediately  borrows  him  to  save  him- 
self the  &tigue  of  travelling  home  on  foot.  I  buy  a  slave  in  midsununer  which  I  shall 
not  want  tiU  ChriMnkas,  and  hire  him  to  the  vendor  for  the  residue  of  the  year.  I  in- 
TMt  money  ia  slaTea,  not  to  till  my  land,  but  to  let  to  hire.  I  think  these  are  caaes  of 
mMtmotive  frand.  It  is  atroni^j  my  impression,  tbu  the  failure  to  deliver  possession, 
wheia  aoraslfimd  if  intended,  does  Mt  attach  fiwid  to  the  tni»fecti<mii^^   and 
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case,  is  a  consideration  of  this  sort.  Such  a  consideration,  when 
coupled  in  a  deed,  was,  at  common  law,  held  sufficient  to  create  a  . 
trust  in  real  estate,  which  would  be  decreed  in  a  court  of  equity  ; 
and  under  the  statute  of  uses  is  sufficient  to  transfer  the  use  into 
possession,  and  thus  complete  the  legal  title  in  cestui  que  use  ;  and 
much  more  ought  such  a  consideration  be  deemed  sufficient  to 
support  a  deed  alienating  the  personal  estate. 

8. 

Gaunt  v.  Brockbcan.     Spring  T.  1808.     Hardin's  Rep.  331. ; 

Turner  v.  Turner,  1  Wash.  Rep.  139. 

It  was  held  by  the  court,  that  after  the  passage  of  the  act  of  A  narol 
Virginia,  1758,  and  before  the  operation  of  the  act  of  1785,  a  pa-  jayes  be- 
rol  gift  of  slaves  was  void  as  between  donor  and  donee,  as  well  as  JJ^^^ 
against  creditors.     But  now  a  parol  gifl  of  slaves  is  valid.     See  »*»^l™|7 
Lucy  V.  Wilson,  4  Munf.  Rep.  313. ;  Fitzhugh  v.  Anderson  et  al.,  ginia. 
2  Hen.  &  Munf.  289. ;  Moore's  AdmV.  v.  Dawney,  3  Hen.  k 
Munf.  127. ;  Boutright  v.  Meggs,  4  Munf.  Rep.  145. ;  Johnson  v. 
Hendley,  5  Munf.  Rep.  219.     In  most  of  the  states  the  statute  of 
frauds  has  been  considered  as  made  to  protect  creditors  and  pur- 
chasers, and  a  parol  contract  for  the  sale  of  goods  and  chattels, 
and  sales  and  gifts  of  slaves,  have  been  held  valid  as  between  the 
parties  themselves^  and  are  only  void  when  creditors  are  hindered 
or  delayed,  or  the  rights  of  third  persons  affected.     See  the  cases 
Abridged,  and  Goodwin  v.  Morgan,   1  Stewart's  Rep.  27^. ;   1 
Hayw.  Rep.  289. 


that  a  rabfeqaent  delivery  will  make  it  valid  against  all  fubseqaent  creditors  and  por- 
rhBWiri.  In  New  York  it  is  the  impression  at  the  bar,  diat  the  EInglish  role  recognized 
Mi  StoMevaat  ▼.  Ballard,  9  Johns.  Rep.  337.,  that  where  possession  does  not  acconn 
poayaa  imeoiiditional  sale  of  goods,  it  is  evidence  of  fraud  ptr  Me,  u  overruled  by  the 
caMof  Loiflowv.  Hurd,  19  Johns' Rep.  221.,  andBissel  v.  Hopkins,  3Cowen'sRep. 
lee.  And  the  same  principle  was  recognised  in  Brooks  v.  Powers,  15  Mass.  Rep. 
244.  Bat  admitting  the  rule  to  be  as  laid  down  in  Bissel  v.  Hopkins,  that  the  poe- 
session  remaining  in  the  vendor  or  donor  is  only  prima  fame  evidence  of  fraud,  still,  if 
the  party  is  unable  to  show  that  the  possession  is  bona  fide,  and  the  transaction  fair  and 
honest,  it  becomes  conclusive  evidence  of  fraud,  and  the  jury  must  find  accordingly. 
In  Taleott  v.  Wilcox,  7  Conn.  Rep.  134. 140,  Bissel,  J.,  observed,  that  it  is  undoubted- 
ly, as  has  been  contended,  the  setded  law  of  this  state,  that  if  the  vendor  of  personal 
property  be  permitted  after  the  sale  to  retain  the  actual  and  visible  possesiiion,  it  is, 
unexplained,  conclusive  evidence  of  fraud. 
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4. 
Fabrell  v.  Pbrry,  Oct.  T.  1790.     1  Haywood's  Rep.  2. 

SoinNorth  ^^  ^^^'  ^*^^'«''w,  J.  If  a  father  at  the  time  of  his  daughter's 
Carolina,  marriage  puts  a  negro  or  other  chattel  in  the  possession  of  the  son- 
in-law,  it  is  in  law  a  gift,  unless  the  contrary  can  be  proven.  The 
same  principle  was  settled  in  Carter's  Ex'r  v.  Rutland,  ibid.  p. 
97.  And  again,  Parker  &  Wife  v.  Philips,  p.  451. ;  Pearson  v. 
Fisher,  1  Car.  Law  Rep.  460.  ;  M'Ree  v.  Houston,  3  Murphy's 
Rep.  429. ;  Lynch  Ex'rs  v.  Ashe,  1  Hawks'  Rep.  338.  By  the 
act  of  1806  it  is  stated  in  a  note,  Farrel  v.  Perry,  by  the  editor,  that 
no  parol  gift  of  slaves  is  good  in  any  case  in  North  Carolina,  and  that 
a  written  transfer  is  in  all  cases  necessary,  even  between  the  par- 
ties. Colten  V.  Powell,  2  Car.  Law  Rep.  432. ;  Barrow  v.  Pender, 
3  Murphy's  Rep.  483. 

5. 

The  Executor  of  Lynch  v.  Ashe.  June  T.  1821.  1  Hawks' 
North  Carolina  Rep.  338. ;  Madry  v.  Young,  Louisiana 
Rep.  vol.  3.  p.  162. 

Under  the  This  was  an  action  of  detinue  for  certain  slaves.  The  defendant 
relative  to  pleaded  tion  dethiety  the  act  of  limitation.  It  appeared  on  the 
?f\Ca  ^"^^  *^a*  *^«  father  of  the  plaintiff's  testator  died  in  March,  1781, 
^nuufer  by  and  shortly  after,  the  mother  of  the  testator  made  a  parol  gift  to  him 

parol    18  .  • 

ifoodas  be-  of  the  negro  woman,  for  whom  and  whose  increase  the  action  was 
orig^ual  ^  brought.  The  plaintifPs  testator  took  the  negro  woman  into  his 
parties  and  possession,  but  afterwards  loaned  her  to  his  mother.     In  the  year 

volunteers  ... 

under  1793,  his  mother  intermarried  with  one  Hargrove,  an  old  servant 

is  void  on-  in  the  family  of  Major  Strudwick.      The  mother,  during  her  wi- 

creditors^    dowhood,  alwajs  stated  the  slave  and  her  children  to  be  the  property 

and   pur-    of  her  SOU,  plaintifTs  testator,  as  did  also  Hargrove  after  hift  mtr^ 

concerned,  riage  ;  and  at  one  period  Hargrove  sent  them  home  to  Lynch ;  but 

soon  after  they  were  sent  back.     In  the  year  1804,  Harg^ve  and 

his  wife  separated ;  he  removed  to  a  tract  of  land  which  he  obtained 

from  Mrs.  Strudwick,  carrying  the  slaves  in  dispute  with  him. 

On  the  lOth  of  August,  1805,  Hargrove  gave  Mrs.  Strudwick  a 

bill  of  sale  for  the  slaves,  and  at  the  same  time  Strudwick  conveyed 

to  Hargrove  an  estate  for  life  in  a  tract  of  land  by  deed,  in  which 

it  was  mentioned,  that  Hargrove  was  to  retain  possession  of  the 

slaves  during  his  life.     In  October,  1805,  Hargrove  re-conveyed 

his  interest  in  the  land  to  Strudwick.     It  was  proved  that  Strudwick 
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had  paid  some  small  debts  for  Hai^ove,  and  expressed  a  wish  to 
have  the  use  of  the  slaves  while  Hargrove  lived,  saying,  that  at  his - 
death  they  should  go  to  the  rightful  owner.  In  March^  1815,  Har- 
grove died,  and  plaintiff's  testator  obtained  possession  of  the  slaves, 
and  kept  them  about  a  month,  when  Strudwick  again  obtained 
possession  of  them.  The  defendant  claimed  as  distributee  under 
Strudwick.  Lynch  died,  and  his  executor  brought  this  action 
within  three  years  next  after  Strudwick  got  the  slaves  out  of  the 
possession  of  Lynch. 

The  court  instructed  the  jury,  that  (without  deciding  whether 
the  purchaser   intended  to   be    protected  by   the  act   of  1784, 
was  one  from  the  donor,  or  might  be  from  any  person  claiming 
under  the  donor,)  it  was  at  least  necessary  to  show  that  Strudwick 
was  a  bona  fide  purchaser  for  a  valuable  consideration  ;  that  a  co- 
lorable consideration  would  not  destroy  the  pljuntiff's  title  ;   that  if 
they  believed  from  the  evidence,  that  Hargrove's  possession  was 
not  an  adverse  possession^  it  availed  the  defendant  nothing  ;  and  thus 
the  act  of  1 806  did  not  merge,  or  destroy  the  plaintifTs  title,  al- 
though Hargrove  or  Strudwick  had  the  negroes  in  adverse  possession 
upwards  of  three  years  after  that  act  went  into  operation ;  because 
Thomas  Lynch,  the  plaintiff's  testator,  had  regained  the  possession  in 
1815,  and  kept  them  in  his  undisturbed  possession  for  one  month, 
or  thereabouts,  at  which  time  the  title  and  possession  were  united 
in  Lynch.     And  as  this  was  in  three  years  next  before  the  com- 
mencement of  the  action,  the  act  of  limitation  did  not  protect  the 
defendant.     The  jury  found  a  verdict  for  the  plaintiff.     A  motion 
for  a  new  trial  was  moved  for,  on  the  ground  of  misdirection  as  to 
the  law.     The  motion  was  overruled,  and  from  the  judgment  ren- 
dered defendant  appealed. 

Henitrson,  J.  I  am  of  opinion  that  the  law  was  correctly  laid 
down  6t  the  presiding  judge,  in  his  charge  to  the  jury  :  for,  how- 
ever much  we  may  now  regret  that  the  act  of  1784  was  not  con- 
strued as  a  statute  of  frauds,  avoiding  all  parol  gifts  of  slaves,  as 
well  between  the  parties,  as  wheie  creditors  and  purchasers  were 
concerned,  it  is  now  too  firmly  settled,  by  a  uniform  train  of  de- 
cisions, to  be  even  questioned,  that  as  between  the  parties,  and 
volunteers  under  them,  the  transfer  is  good,  and  that  it  is  void 
only  where  creditors  and  purchasers  arc  concerned  ;  nor  can  we 
adopt  the  expedient  pressed  upon  us  from  the  bar,  that  we  would 
in  this  case  give  to  the  act  what  we  consider  to  be  its  true  con- 
struction, as  there  has  been  no  decision  that  a  fraudulent  or  color* 
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able  purchaser  was  not  within  the  prohibition  of  the  act.  This 
would,  to  our  understanding,  be  something  like  a  subterfuge ;  the 
protection  of  the  act  is  afforded  to  a  purchaser  on  account  of  his 
merits,  not  his  demerits.  We  cannot  perceive  the  situation  of  a 
fraudulent  and  colorable  purchaser  to  be  better  than  that  of  the 
person  from  whom  he  purchased.  Can  title  be  strengthened  by 
adding  a  fraudulent  link  to  the  chain  1  It  appears  to  me,  that  if 
either  is  to  be  preferred,  it  is  the  original  party ;  if  Strud^ck 
therefore  was  a  fraudulent  or  colorable  purchaser,  (and  this  fact 
was  properly  left  to  the  Jury,)  he  and  his  voluntary  representatives 
stand  in  the  situation  of  the  husband,  Hargrove,  from  whom  he 
purchased ;  and  as  the  pai ol  gift,  if  made,  was  binding  upon  Har- 
grove, it  is  binding  on  the  defendant  Ashe,  who  is  a  volunteer 
under  Strudwick.     Judgment  for  the  plaintiff. 

6. 
Mary  Choat  v.  John  Wright.    June  T.  1830.    2  Devereaox's 
North  Carolina  Rep.  289.;  Goodwin  v.  Morgan,  ;  1  Stew^ 
art*s  Rep.  278. ;  1  Haywood's  Rep.  289. 

A  Mde  of  a  Trover  for  a  slave.  The  defendant,  under  the  general  issue, 
^^^  "^d  S^^^  ^^  evidence  that  an  execution  against  one  Isham  Choat,  came 
by  adeiive-  to  his  hand,  as  sheriff,  under  which  he  seized  the  slave,  and  the 
lUBd  traas^  only  question  was,  whether  the  defendant  in  this  execution  had  a 
Sr  ^0^'  ^^^®  ^^  ^^^  slave.  On  the  evidence  it  appeared  that  the  slave  had 
withatand-   i^^en  the  property  of  one  Sybert  Choat.  and  was  by  the  plaintifil 

ing  no  bill  .  ,   . 

of  laie  is  as  his  executrix,  set  up  at  public  auction,  and  stricken  off  to  Isham 
noTany '     Choot  at  600  dollars ;  that  the  slave  was  delivered  to  the  vendee ; 

dT^^^Ti'    ^^^  ^^  ^^^^  ^^  **'®»  ^^^  ^^y  memorandum  of  the  sale  in  writing, 
contract      was  executed  by  the  plainti£     His  honor  charged  the  jury,  that 
^^^iinZ  the  sale  of  a  slave,  accompanied  with  delivery  of  possession,  passed 
thereto.       ^e  title,  notwithstanding  the  act  of  1819.     Rev.  ch«.L016.     A 
verdict  was  returned  for  the  defendant,  and  the  plaintiff  appealed. 
Ruffhiy  J.     We  should  lend  a  ready  ear  to  any  plausible  argu- 
ment, tending  to  prove  that  this  case  is  within  the  statue  of  frauds ; 
(Act  of  1819.     Rev.  ch.  1016.  ;)  for  we  feel  that  all  the  mischiefs 
are  as  apt  to  arise  out  of  executed,  as  executory  contracts.     But 
the  words  are  too  strong  and  plain  to  be  got  over.     We  think  it 
extremely  probable,  that  the  draftsman  considered,  when  he  put 
lands  and  slaves  on  the  same  footing,  that  he  required  all  contracts 
respecting  each  to  be  in  writing.     If  he  did,  it  was  a  great  mistake. 
However  the  words  of  the  act  may  be  construed,  if  applied  to 
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slaves  alone,  they  cannot  embrace  executed  contracts,  when  applied 
to  both.  The  act  says,  that  **  all  contracts  to  sell  or  convey  lands  or 
slaves  shall  be  void  and  of  no  effect,  unless  such  contract,  or  some 
memorandum,  or  note  thereof,  be  put  in  writing,  and  signed  by 
the  party  charged,  except  contracts  for  leases  not  exceeding 
three  years."  The  question  is,  what  sort  of  contmcts  is  here  meant? 
Certainly,  only  such  a  contract  respecting  slaves  is  within  the  act 
as  would  also  be  within  it  if  it  respected  land  ;  for  the  two  subjects 
are  placed  side  by  side.  It  is  perfectly  clear,  that  executory  con- 
tracts alone  can  be  meant  when  land  is  the  subject.  For  before  that 
time,  a  conveyance  of  freehold  land  could  be  by  deed  only,  and  it 
is  absurd  to  talk  about  "  a  note  or  memorandum  in  writing,"  as  a 
thing  that  can  pass  such  lands.  In  relation,  therefore,  to  realty, 
not  only  the  words  of  the  act,  "  a  contract  to  «c//,"  but  the 
state  of  the  law  before,  restrains  the  statute  to  executory  contracts. 
This  ties  us  down,  against  our  wills,  to  the  same  construction  as  re- 
gards slaves.  Therefore,  a  sale  of  slaves  by  parol,  that  would  have 
been  good  before  the  statute  is  still  good.  We  are  aware  of  the  great 
inconveniences  that  will  arise  from  this  construction  ;  and  that  has 
made  us  very  reluctant  to  adopt  it.  For  the  same  fraud  and  per- 
jury will  be  practised  in  the  dispute,  whether  the  contract  was  one 
"to  sell,"  or  "of  sale,"  as  in  ascertaining  the  particular  terms  of  a 
contract  to  sell,  and  thus  all  the  benefits  intended  by  the  legisla- 
ture be  defeated.  But  the  framing  of  the  act  compels  us  to  pro-  '  '  ^\' 
nounce  the  judgment  we  do.     Judgment  affirmed. 

7. 
MoEROW  et  al.  v.  Williams.     Dec.  T.  1831.    3  Devereaux's 

North  Carolina  Rep.  263. 

Detinue  for  a  slave.     A  verdict  was  taken  for  the  plaintiff,  sub-  A  gift  of 
ject  to  the  opinion  of  the  court,  upon  the  following  case  :  made  by  an 

Jemima  Bradshaw,  on  the  30th  of  December,  1820,  signed  an  iMtrunient 

'  not    under 

instrument,  of  which  the  following  is  a  copy :  "  To  all  people  to  seal,  and 
whom  these  presents  shall  come,  1,  Jemhna  Bradshaw^  for  and  in  panied  by 
consideration  of  the  natural  love  and  affection  which  1  have  and  ^^jJJ^®'^'  ^ 
bear  to  my  beloved  son-in-law  Arthur  Morrow,  and  my  daughter 
Jemima  Morrow,  and  for  divers  other  good  considerations  me 
hereunto  moving,  have  given  and  granted,  and  by  these  presents 
do  give  and  grant,  unto  the  said  Arthur  and  Jemima  Morrow,  my 
negro  boy  Abraham,  &c.,  (mentioning  several  articles  of  personal 
pioperty,)  to  their  use,  and  to  use  singularly  to  them,  and  the  chil- 
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dren  of  Jemima  Morrow,  that  she  may  have  by  her  said  husband, 

to  enjoy  full  power  and  possession  of,  after  my  death,  to  have  and 

to  hold,  and  enjoy  all  and  singularly  the  said  negro  boy  ^brahamf 

&c.,  unto  the  said  Arthur  and  Jemima^  and  their  children.     In 

witness  whereof,  &c. 

"JEMIMA  BRADSHAW. 

"  Signed  in  presence  of." 

The  plaintiff  was  the  wife  of  Morrow,  and  the  children  bom 
at  the  date  of  the  paper  above  set  forth. 

Per  Cur.  Hally  J.  Several  valid  objections  occur  to  the  claim 
of  the  plaintiffs.  The  first  is,  that  the  gift  is  not  established  by  a 
deed,  or,  in  its  absence,  by  evidence  of  a  delivery:  the  writing  in- 
troduced and  relied  upon,  not  being  under  seal,  is  nothing  more 
than  the  declaration  of  Jemima  Bradshaw^  that  she  gave  the  negro 
to  her  daughter  and  son-in-law,  but  there  having  been  no  deli- 
very, no  title  vested  in  them ;  and  there  being  no  valuable  conside- 
ration, no  right  of  property  passed  from  her.  Judgment  for  the 
defendant. 

8. 
Williams  et.  al.  v.  Horton.     May  T.   1826.     16  Martin's 

Louisiana  Rep.  464.  467. 

A  donation      This  suit  was  commenced  for  the  purpose  of  rescinding  a  deed 

witfaouTes-  ^^  5'*^^  ^f  slaves,  on  account  of  legal  informality  in  its  execution. 

tiiDfttioa  is  Tijg  plaintiff  obtained  a  verdict  and  judgment  thereon,  declaring 

that  the  donation  was  void,  and  the  defendant  appealed. 

Per  Cur.  Mathews^  J.  The  reasons  why  our  legislature,  in 
conformity  with  the  legislation  of  Fraiice,  should  have  embar- 
rassed donations  with  so  many  forms,  are  not  very  palpable  and 
evident  to  the  minds  of  men  who  are  only  conversant  with  ordinary 
affairs  of  human  life  ;  in  truth,  they  cannot  be  considered  as  very 
conspicuous  and  imposing  on  those  learned  in  the  law.  Why 
honest  generosity  should  be  thus  trammeled,  is  not  easy  to  account 
for  :  Bed  Ua  lex.  In  resorting  to  Toullier's  Commentary  on  the 
Code  Napoleon,  it  is  discovered  that  tradition,  t.  e.  delivery  de 
manu  in  manum^  of  moveables,  according  to  the  decisions  of  the 
courts  of  justice  in  France,  dispenses  with  many,  if  not  all  the 
forms  prescribed  by  the  Code  for  the  perfection  of  donations.  See 
6  Toullier,  p.  181 — 184.  Want  of  estimation  of  the  property 
given  is  cured  by  delivery  of  moveables.  The  48th  article  of  our 
Ute  civil  Code  is,  verbatim,  that  of  the  948th  article  of  the  French 
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Code,  except  that  ours  provides  expressly  in  the  same  manner  for 
the  donation  of  slaves,  and  requires  that  an  estimate  should  be 
made  of  them,  and  signed  by  both  donor  and  donee,  &c.  There 
can  be  no  doubt,  according  to  the  interpretation  given  to  this  law 
by  French  jurists,  and  which  we  believe  to  be  correct,  of  tradition 
of  moveables  obviating  the  invalidity  of  a  donation,  which  would 
otherwise  take  place  for  want  of  an  estimate.  The  only  question 
which  remains  for  examination  is,  whether  the  delivery  of  slaves, 
under  a  deed  of  grant,  made  and  accepted  in  due  form,  will,  agree- 
ably to  general  rules  of  property  in  this  state,  produce  the  same 
effect  1  The  principle  reason  which  seems  to  have  influenced  the 
opimons  and  decisions  of  thosd  who  have  considered  tradition  of 
moveable  property,  made  in  pursuance  of  a  will  to  give^is  suffi- 
cient to  cure  all  defects  of  form  in  donations,  is,  that  possession  of 
^his  kind  of  property  is  held  to  be  equivalent  to  title,  or  in  other 
words,  to  be  evidence  of  title.  But  according  to  our  laws  in  rela- 
tion to  titles  by  which  property  is  held,  a  written  instrument  is  re- 
quired in  order  to  transfer  slaves  from  one  proprietor  to  another ; 
and  when  the  evidence  offered  in  support  of  title  to  them  is  an  act 
of  donation,  to  give  it  validity,  it  must  appear  clothed  with  all  the 
formalities  required  by  law,  and  sanctioned  by  an  authentic  deed. 
Mere  possession  is  not  evidence  of  title.  In  the  present  case,  the 
notarial  act  is  invalid,  for  want  of  the  estimate  requu*ed  by  the  code, 
and  is  therefore  no  evidence  of  title  in  the  donee,  because  dona- 
tions cannot  be  supported  by  any  instrument  inferior  to  authentic 
acts.  In  this  species  of  contract  forms  appear  to  assume  the 
place  of  substance.  From  the  foregoing  review  of  the  case,  there 
can  be  no  difficulty  in  perceiving  the  difference  in  the  legal  princi- 
ples which  govern  it,  from  those  on  which  the  decisions  were  made, 
relative  to  synallagmatic  contracts,  relied  on  by  the  counsel  for 
the  appellants.     Judgment  affirmed. 

9. 
Atkinson  v.  Clarke.    Dec.  T.  1831.    3  Devereaux's  North 

Carolina  Rep.  171. 

Rvffixij  J.,  delivenng  the  opinion  of  the  court  in  this  case,  de-  Rale  as  to 
cided,  that  an  assignment  of  slaves  not  under  seal  is  void,  where  ofdavetS 
there  is  no  delivery  of  possession,  or  price  paid.     In  Kentucky,  ^^  Cap- 
no  parol  gift  of  a  slave  could  be  made  prior  to  the  act  of  1 787. 
By  that  act  a  parol  gift  was  valid  if  accompamed  by  possession. 
But  even  under  that  act  the  possession  of  the  donee,  is  not  valid 
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against  the  creditors  of  the  donor,  or  purchasers  for  a  valuable 
consideration,  until  the  donor  shall  have  been  in  possession  three 
years. 

10. 
Butt  v.  Caldwell.     Fall  T.     4  Bibb's  Rep.  459. 

When  hir-       Held  by  the  court,  that  the  sale  of  a  negro  while  she  was  hired 

edout.  "^  .  °  . 

to  another,  transfers  the  possession,  as  well  as  right  of  property  ; 
and  the  bill  of  sale  is  not,  as  to  creditors,  fraudulent  per  «e,  be- 
cause possession  was  not  actually  given  to  the  purchaser  at  the 
time.  The  slave  at  the  time  of  the  sale  was  hired  out,  but  the 
owner  might  nevertheless  sell  hinK  The  right  to  dispose  of  pro- 
perty, though  not  in  the  possession  of  the  vendor,  but  which  was 
held  under  him,  was  decided  in  Bullock  v.  M*Calla,  2  Bibb's 
Rep.  289.  If,  then,  the  right  may  be  thus  transferred  in  the  slave,, 
the  subsequent  holding  by  the  person  who  had  hired,  ought  not  to 
be  treated  as  the  possession  of  the  seller. 

11. 

Barfield    v.    Hewlet.     June    T.    1832.     4  Louisiana 
a  I  .  Rep.  118. 

Sale  by  an  * 

of  a  slave  Held  by  the  court,  Martin^  J.,  that  the  purchaser  of  a  slave  at 
Aority^^"   auction  acquires  no  title,  if  his  vendor  be  without  authority  to  sell. 

vests  no  ti- 

^«-  12. 

^.  Williams  v.  Moore.     Oct.  T.  1811.     3  Muuf.  Rep.  310. 

w  Deir e    a 

Bold  oiT*^  The  declaration  averred,  that  the  defendant  entered  into  a  ver- 
Aio^ifThe  ^^^  agreement  with  the  plaintiff  to  purchase  a  negro  woman  slave, 
buyer  did  named  Peg,  for  $300,  upon  condition,  that  if  the  defendant  did 
hini,  to  re-  not  like  her,  he  was  to  return  her  in  two  or  three  weeks  ;  and  in 
a^specified  Pursuance  of  the  said  agreement,  the  defendant  received  the  said 
time,  and  Peg,  and  while  in  his  possession,  she  was  injured  by  being  frost 
mean  bitten,  and  rendered  of  little  value  ;  and  thereupon  the  defendant 

■lave  is      refused  to  keep  the  said  negro,  or  to  compensate  the  plaintiff, 
ten*  ^e  ^^^  Counsel  for  the  plaintiff  moved  the  court  to  instruct  the 

buyer  may  jury,  "  that  if  they  were  of  opinion  that  the  negro  mentioned  in 
■lave,  and  the  declaration  was  purchased  by  the  defendant  of  the  plaintiff, 
ifTe  to^Jk  ^P^"  ^^^^  condition;  that  if  after  keeping  her  two  or  three  weeks, 
■uch    care  hg  did  not  like  her,  he  was  at  liberty  to  return  her  :  that  in  such 

as  a  man  of  '  j  y 

prudence  event,  the  defendant,  to  entitle  him  to  the  benefit  of  the  contract, 
own.  was  bound  to  return  her  in  the  same  condition  he  received  her. 
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even  aHhoughrtbe  injury  she  sustained  was  not  imputable  to  the 
neglect  of  the  defendant."  But  the  court  refused  to  give  the  jury 
such  instruction,  and  instructed  them,  *^  that  no  bailee  is  responsi- 
ble for  accident,  unless  it  be  expressly  agreed  between  the  parties 
to  the  contract,  that  he  shall  be  so  liable  ;  that  when  the  bailee 
alone  is  benefited  by  his  contract,  he  is  bound  to  slight  neglect ; 
and  that  slight  neglect  is  the  omission  of  that  diligence  which  very 
circumspect  and  thoughtful  persons  use  in  securing  their  own 
goods  and  chattels."  To  which  opinion  of  th  e  court,  ^^  refusing 
the  instructions,"  the  plaintiff  filed  a  bill  of  exceptions.  Verdict 
and  judgment  for  the  defendant.     Plaintiff*  appealed. 

At  a  subsequent  day  the  president  pronounced  the  court's  opi- 
nion, that  the  judgment  be  reversed,  the  verdict  set  aside,  and  the 
cause  remanded  to  the  superior  court  of  law,  with  discretion  of 
that  court  to  instruct  the  jury,  that,  "  if  the  injury  to  the  slave 
complained  of  was  not  imputable  to  the  neglect  of  the  appellee,  he 
would  not  be  responsible  therefor,  unless  he  expressly  agreed  to  be 
so  liable,  and  that  as  no  such  agreement  is  charged  to  have  been 
made,  he  is  only  bound,  according  to  the  present  declaration,  for 
ordinary  care  of  the  slave  in  question ;  that  is,  such  care  as  any 
man  of  common  prudence,  and  capable  of  governing  a  family, 
takes  of  his  own  concerns,  and  that  he  is  answerable  for  ordinary 
neglect  only." 

13. 
ELlrper  v.  Destrehan.  April  T.  1824.  14  Martin's  Louisiana 

Rep.  389. 

Per  Cur.   Partery  J.    The  plaintiff  sued  to  recover  a  female  slave.  The    hmut 
who  had  been  illegally  and  forcibly  taken  out  of  his  possession.  "Jf  ^^1"^*® 
The  judge  below  decreed  he  should  recover,  but  condemned  him  negro  is 
to  pay  the  price  of  the  negro,  because  she  had  been  stolen,  and  tied  to  de- 
purchased  by  the  defendant  at  public  auction.    Both  parties  appealed  ?^  ^J^ 
from  this  judgment.     The  evidence  proves  the  identity  of  the  slave,  *®  lawful 
that  she  was  part  of  the  estate  of  one  William  Burland,  deceased ; 
and  came  into  the  possession  of  the  plaintiff  as  guardian  to  Wil- 
liam Burland,  jun.     The  title  under  which  defendant  claims  is  of 
a  date  previous  to  this,  and  nothing  shows  any  right  in  the  person 
from  whom  it  emanated.     The  plaintiff,  therefore,  is  entitled  to 
recover,  and  the  only  question  which  remains  to  examine,  is,  whe- 
ther he  must  reimburse  the  defendant  the  price  he  has  paid  for 
her.     His  obligation  to  do  so  has  been  contended  in  this  court  to 
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result  from  the  provision  in  the  code,  which  declares,  that  tAtngt 
moveabk  may  he  prescribed  for  in  three  years,  unless  they  have 
been  stolen  ;  and  even  if  they  have  been  stolen,  the  owner  cannot 
recover  them  without  paying  the  possessor  the  price  which  they 
cost  him,  provided  he  bought  them  at  a  public  market,  fair,  or  at 
a  public  auction.  Civil  Code,  488.,  art.  74,  75.  Slaves,  by 
the  laws  of  this  country,  are  considered  as  immoveable,  not  move- 
able ;  therefore,  the  above  rule  does  not  apply  to  them.  The  rea- 
son upon  which  that  rule  was  established,  also  excludes  the  idea  of 
its  having  any  application  to  this  kind  of  property.  It  does  not 
pass  by  delivery,  but  by  writing,  and  the  purchaser  should  look  to 
title,  and  not  to  possession,  as  evidence  of  ownership.  It  is  there- 
fore ordered,  adjudged,  and  decreed,  that  the  judgment  of  the  dis- 
trict court  be  annulled,  avoided,  and  reversed  ;  and  it  is  further 
ordered,  adjudged,  and  decreed,  that  the  plaintiff  recover  of  the 
defendant  the  slave  claimed,  in  the  petition,  with  costs  m  both 
courts. 

14. 
DupREK  V.  Harrington.  Nov.  T.  1824.    1  Harper's  Rep.  391. 

Where  a        Trover  for  a  horse.     Where  the  plaintiff  agreed  to  sell,  and 

AC 

penonal  ^  actually  delivered  a  horse,  with  a  stipulation  in  the  written  con- 

propertj  ^j^ct  that  the  right  of  property  should  remain  in  him,  and  not  pass 

the  vendee  to  the  vendee    until  half  the  consideration  should  be  paid,  the 

dSion  0?**  court  held,  that  until  the  payment  according  to  the  contract,  the 

payment^  right  of  property  in  the  horse  remained  in  the  plaintiff, 

time,  with  Per.  Cur.     Gantt^  J.     The  possession  of  a  chattel  b  in  law 

tionmattfae  prima  fade  evidence  that  it  is  accompanied  with  the  right  to  property ; 

proper^  w  but  the  presumption  may  be  rebutted  by  higher  and  better  evidence, 

to   remain  J  hold  it  to  be  a  correct  and  well  established  principle,  that  the 

in  uie  ven-  , 

dor   till      owner  of  a  chattel  may  make  a  qualified  contract  respecting  it, 

ante  of  '    and  in  parting  with  the  possession,  still  retain  his  right  of  property. 

**F<^P*J^-  It  is  the  case  in  bailments,  where  the  possessor  has  only  a  qualified 

▼endee,       right,  the  absolute  right  being  in  the  bailor.     So,  a  sale  may  be 

perform-     ^bsolute  or  qualified,  and  the  seller  may  secure  himself  by  taking 

*'ula^on*^"  ^  mortgage  of  the  thing  sold,  and  the  lien  will  attach  on  the 

conm^  no  mortgaged  goods  into  whose  hands  soever  they  may  come.     The 

vendee  ha^no  right  of  property  in  the  horse  until  payment ;  his 

sale,  therefore,  to  Harrington,  the  defendant,  with  notice  of  the 

non  payment,  passed  no  title,  and  the  plaintiff  must  recover. 
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(D.)  By  gift  to  children  in  considbbation  of  mabbiage  ; 

and  see  tit.  <<  Possession." 

1. 
Moobe's    adm'b  y.  Dawney  et  al.    Oct.   1808.    3  Hen.   & 

Munf.  127. 

The  pIainti£E^s  intestate,  intermarried  with  the  daughter  of  Zacha-  Whentliej 
riah  Burnly,  Dec.  1795,  who  was  a  manoflargi;  fortune;  and  heWMgift 
immediately  after  the  marriage,  Burnly  sent,  the  slaves  in  the  de-  m  conmde- 
claration  mentioned  to  his  son-m-law,  m  whose  possession  they  marriage, 
remained  until  his  death,  in  April,  1795 ;  and  afterwards  they  were 
seized  upon  execution,  as  the  property  of  Zachariah  Burnly. 

The  court  held,  that  where  a  father,  possessed  of  a  large  fortune, 
sent  his  slaves  immediately  aAer  marriage  of  one  of  his  daughters 
to  her  husband,  where  they  remained  until  the  husband's  death, 
which  happened  two  years  and  four  months  after,  they  would  pre- 
sume the  slaves  were  a  gift  in  consideration  of  marriage. 

Per  Tuckefy  J.  It  appears  to  me  that  the  delivery  of  the 
negroes  to  the  husband  immediately  after  the  marriage,  may  well 
be  presumed  to  have  been  in  consideration  of  marriage. 

2. 
Taylob  v.  EUBANKJ9.   Spring  T.  1821.  3  Marshall's  Rep.  239. 

Detinue  for  a  slave.  It  appeared  that  George  6.  Taylor,  on  The  mere 
the  marriage  of  his  son,  the  appellant,  made  a  parol  gift  of  the  SancTof  a 
slave  in  question  to  him,  and  in  about  one  year  the  slave  was  taken  ?•*««*  be- 
out  of  his  possession  upon  an  execution  issued  against  the  father,  who  ed  «t  the 
was  indebted  to  the  execution  creditor  in  a  considerable  sum  at  makes  an 
the  time  of  the  gift.  The  court  instructed  the  jury,  that  if  they  ^enuohii 
believed,  from  the  evidence,  that  the  father  was  indebted  at  the  child,  does 
time  of  the  parol  gift  of  the  slave  to  the  son,  the  gift  as  to  the  exe-  self,  render 
cution  creditor  was  void  in  law.  Verdict  for  defendant;  and  ^^df^u  is 
Taylor  appealed.  **>•  /"^ 

•^  *^»  ,  to  defraud, 

Per  Cur.  Owsley^  J.  If  by  the  instruction  given  it  was  intended  that  viti- 
by  the  court  to  decide,  that  under  the  statute  against  fraudulent  gUt 
conveyances  generally,  the  mere  circumstance  of  a  father  being 
indebted  at  the  time  of  making  the  conveyance,  does,  within  itself, 
as  matter  of  law,  render  a  gift  made  to  the  son,  in  consideration  of 
natural  love  and  affection,  void  as  to  creditors,  we  entertain  no 
doubt  the  instruction  cannot  be  sustained.     The  statute  of  this 
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country,  which  was  taken  from,  and  contains,  in  substance,  the 
provisions  of  the  1 3  and  27  Elisabeth,  no  doubt  makes  void  all 
conveyances  made  with  an  intention  to  hinder,  delay,  or  defraud 
creditors  ;  but  it  is  the  fraudulent  intent  with  which  the  conveyance 
is  made,  and  not  the  circumstance  of  the  alienor  being  at  the  time 
indebted^  that  makes  the  conveyance  void. 

From  his  being  indebted,  an  intent  to  defraud  may  be  presumed ; 
but  it  is  a  presumpti<m  which  may  be  repelled  by  other  evidence, 
and  which  should  be  made  by  the  jury,  and  not  the  court.  There 
may  be  cases  where^  firom  particular  facts,  it  would  be  proper  for 
the  court  to  infer  a  fraudulent  intent ;  but  those  are  cases  where, 
from  the  facts,  the  law  itself  implies  the  intent,  and  allows  the  in- 
troduction of  no  evidence  to  repel  the  implication.  But  the  cir- 
cumstance of  being  indebted  is  not  such  a  fact  from  which  the  law 
implies  an  intention  in  the  person  conveying,  in  consideration  of 
natural  love  and  affection  to  defraud  his  creditors. 

3. 
Taylor,  Ex'r  of  Rowley,  v.    Wallace    and  Wipe.   Nov. 

T.  1786.    4  Call's  Rep.  92. 

^^^  iljg  The  question  was,  whether  a  verbal  gift  of  slaves  to  an  unmar- 
statate.        ried  woman,  to  whose  husband  the  slaves  upon  his  marriage  were 

delivered,  and  in  whose  possession  the  same  remained  until  his 

death,  four  years  afterwards,  be  within  the  statute  for  preventing 

fraudulent  gifts  of  slaves. 

The   court  of  appeals  certified  their  opinion  to  be,  that  the 

said  gift  was  void,  and  within  the  statutes  for  presenting  fraudulent 

gifts  of  slaves. 

4. 
Byrd  v.  Ward.  June  T.  1827.     4  M*Cord*s  Rep.  228. 

Bending  a  Trover  for  a  slave.     Allen  married  the  daughter  of  Mr.  Byrd, 

with  a  mar-  and  when  about  moving  her  to  his  own  house,  Mrs.  Byrd  told  two 

tM?  an?  negro  women  to  go  home  with  Mrs.  Allen,  and  assist  her ;  one  of 

permitting  jj^g  nefiTro  women  returned  soon  after,  and  the  other  remained 

ber  to    re-  °       ^  '    ^ 

main  there  four  years  in  Allen's  family,  and  was  considered  by  the  neighbor- 
is  a  ffift  of  hood  as  the  property  of  Allen.  Allen  becoming  embarrassed, 
the  slave  to  j^j^^  gy^  executcd  a  deed  of  trust  to  the  plaintiff  of  the  ne- 
band.  groes,  for  the  use  of  his  daughter,  Mrs.  Allen.     The  negroes  were 

sold  by  an  execution  creditor  of  Allen.     Verdict  for  plaintiff,  and 

motion  for  a  new  trial. 
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Per  Cur.  •Yort,  J.  Permitting  negroes  to  go  home  with  a 
daughter,  on  her  marriage,  fcas  always  been  considered  as  prima 
facie  evidence  of  an  unconditional  gift ;  and  the  only  question  now 
for  our  consideration  is,  whether  this  case  is  an  exception  to  the 
general  rule.  One  of  the  slaves  remained  four  years  in  Allen's 
family.  Such  a  length  of  possession  would  give  a  statutory  right, 
and  would  be  conclusive  evidence  of  the  intention  of  the  parent* 
And  after  that  period  the  father  of  Mrs.  Allen  could  not,  by  a 
voluntary  settlement,  defeat  the  rights  of  creditors.  Th«  infer- 
ence from  the  facts  is,  that  the  property  must  be  considered  as 
belonging  to  Allen,  and  subject  to  the  payment  of  his  debts.  I 
am  of  opinion,  that  the  verdict  in  this  case  is  contrary  both  to  law 
and  evidence,  and  that  a  new  trial  ought  to  be  granted. 

Clung  v.  Lockart.    June  T.  1827.     4  M'Cord's   Rep.   25^ 

Trover  for  a  slave.     The  plaintifl  proved  the  defendant  setit  Ihb  And  it  k 
slave  to  plaintiff's  house  about  a  year  after  he  had  married  the  der  whether 
fendant's  daughter,  where  the  slave  remained  until  the  death  of  the  !!^a"^^ftii 
daughter,  when  the  defendant  took  the  slave  away.  -        the  daugh- 

The  court  charged  the  jury  that  the  rule  ot  law  was,  that  where  afi«rwarda 
a  parent  suffered  property  to  go  with  a  child  upon  marriage,  a  *^^" 
gift  was  implied  ;  but  it  did  not  extend  to  this  case.  Flere  the 
property  went  into  the  possession  of  the  son-in-law  a  year  after 
marriage.  Verdict  for  defendant,  and  the  plaintiff  appealed.  The 
court,  Cokocky  J.,  held,  that  the  charge  of  the  court  was  wrong, 
and  a  new  trial  must  be  granted. 

6. 
Mahax   v.   James.      Spring   T.   1810.     2    Bibb's  Rep.  32. 

Held  by  the  court,  Clark,  J.,  that  a  gift  of  a  slave,  accompanied  i^JJefo?^ 
by  possession,  is  valid,  and  cannot  be  invalidated  by  a  subsequent  ^1^- 
devise  of  the  donor.     A  gift  of  a  slave,  accompanied  with  aetual 
possession,  vests  in  the  donee  an  absolute  property,  unless  it  be 
done  with  an  intention  to  defraud. 


10 
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(E.)     By  the  statute  op  limitations.* 

1. 
Hahdeson  v.  Hays.     March  T.  1833.    4  Yerger's  Rep.  507. 

Although  ^^^  ^^^  ^"  action  of  detinue,  brought  by  Samuel  Hays  against 
by  the  sta-  {j^^  plaintiff  in  error,  HardesDn,  to  recover  two  slaves,  Rachel  and 

tuto  of 

North  Ca-  her  child,  which  Hays  claimed  as  bis  property.  It  appeared  from 
^ft'^^'o^  ^b^  evidence,  that  the  plaintiff  below  was  the  original  owner  of 
slaves  murt  ^j^g  gjayes  :  that  William  Hays,  under  whom  the  defendant  below, 

be  by  deed, 

or  writing,  Hardeson,  claimed,  married  the  daughter  of  the  plaintiff,  Samuel 
S'^ibaol^  Hays,  in  North  Carolina,  in  1811  ;  that  between  that  year  and 
ly  void;       1818,  several  slaves  had  been  sent  by  Samuel  Hays  to  William 

yet,  where  '  ^  ^ 

Aegiftwaa  Hays,  which  were  returned  ;  that  in  January,  1818,  the  girl  Ra- 
anrfAe  do-  chel  was  sent  in  exchange  for  one  previously  sent ;  that  from  1818, 
poM^ion,  ^^^'  William  Hays  moved  to  Tennessee,  in  1826,  Rachel  remain- 
*"""«  ed  in  his  possession,  except  a  few  weeks,  now  and  then,  when  she 
ty  as  his  was  at  Samuel  Hays' ;  that  William  Hays  claimed  her  as  his  own, 
taTof^e^  and  exercised  acts  of  ownership  over  her ;  that  when  he  removed 
gift  more     jq  Tennessee  he  carried  Rachel  with  him  ;  that  she  continued  in 

than  three 

years,  it  his  posscssion  until  he  sold  her  to  Hardeson,  which  was  nearly  five 
that  the  ti-  years  ;  but  Hardeson  did  not  have  her  in  possession  three  years 
thereby  l>efore  this  suit  was  brought  against  him.  Hardeson  gave  William 
vested  in  Hays  three  hundred  and  thirty  dollars  for  Rachel,  her  child  not 
■  act  of  limi-  then  being  born.  The  laws  of  North  Carolina,  which  were  retd 
COM?  *°  *°  evidence,  required  that  the  gift  should  be  in  writing,  or  it  was  abso» 
^"^!i^       lutely  void  to  all  intents.     The  jury,  under  the  charge  of  the  court, 

vesceci  in  a 

purchaser  returned  a  verdict  for  the  plaintiff.  Such  parts  of  the  charge  as 
the  court  deemed  material  or  necessary  to  notice,  are  contained  in 
the  opinion  delivered  by  Judge  Green. 


*  The  statutes  of  limitations,  in  reference  to  this  species  of  property,  are  various  in 
the  different  states  where  such  property  exists.  In  some  of  the  states  the  limitation 
is  three  years,  in  others  it  is  five.  But  in  all  of  them  the  general  principles  applicable 
to  the  possession  of  chattels,  prevail.  An  adverse  possession  under  the  statute  for  the 
time  limited,  gives  the  possessor  a  valid  title,  which  he  may  avail  himself  of,  in  an 
action  against  him  to  recover  tlie  possession  by  a  plea;  or,  if  disposcssed,  may  recover  the 
slave  on  the  strength  of  the  Utle  gained  by  force  of  the  statute.  And  where  the 
possenion  is  not  adverse,  and  consequently  the  statute  does  not  apply,  a  possession  of 
twenty  years  as  loanee  or  mortgagee  will  give  a  title.  The  court  will  consider  the 
absolute  right  to  the  property  is  in  the  possessor,  by  force  of  the  length  of  possesnion. 
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Per  Cur.  Green,  J.  The  Court  in  this  case  charged  the  jury, 
in  substance,  that  if  the  slave^  for  the  recovery  of  whom  this  suit 
was  brought,  was  given  to  William  Hays,  of  whom  defendant  pur- 
chased her,  in  North  Carolina,  by  the  plaintiff,  yet  the  gid  not  be- 
ing by  deed,  proved  and  registered  as  required  by  the  laws  of  that 
state,  it  would  not  pass  the  title,  and  that  the  possession  of  Wil- 
liam Hays  would  be  the  possession  of  the  plaintiff;  so  that  the  sta- 
tute of  limitations  could  not  operate  against  the  plaintiff;  and  that 
if  William  Hays  brought  the  negro  to  Tennessee,  and  had  her  in 
possession  in  Tennessee  more  than  five  years,*  and  then  sold  her 
to  the  defendant,  that  neither  the  statute  of  frauds  nor  the  statute 
of  limitations  could  operate  to  confer  a  title,  or  bar  the  plaintiff's 
recovery,  unless  the  defendant  had  the  negro  in  possession  more 
than  three  years  after  his  purchase  from  William  Hays.  In  this 
charge  the  circuit  court  clearly  mistook  the  law.  Although  the 
act  of  North  Carolina  of  1806,  ch.  701.  sec.  1.,  requires  that  a 
gift  of  slaves  should  be  by  deed  proved  and  registered,  yet,  when 
the  parol  gift  of  the  slave  was  made,  William  Hays  held  for  him- 
self, and  not  for  the  plaintiff,  who  had  made  the  gift.  No  trust 
was  created  between  the  parties,  as  would  have  been  the  case 
had  the  slave  been  loaned  ;  but  the  possession  was,  in  law  and  in 
fact,  exclusively  for  himself,  and  adverse  to  all  the  world.  Hav-  . 
ing  thus  an  adverse  possession  in  North  Carolina  and  Tennessee, 
for  ten  years,  the  plaintiff  is  barred  by  the  statute  of  limitations. 
In  Kegler  v.  Mills,  2  Martin  &  Verger's  Rep.  426.,  this  court  de- 
cided, that  an  adverse  possession,  so  long  as  to  bar  the  plaintiff's 
rV*  action  against  the  possession,  vested  in  him  an  absolute  right  to  the 
property.  The  length  of  his  possession,  it  being  adverse,  vested 
in  William  Hays  an  absolute  right  to  the  property,  which  was 
transferred  by  his  deed  to  the  defendant.  The  court  therefore 
erred  in  telling  the  jury  that  William  Hays  had  not  such  an  adverse 
, '  possession,  in  favor  of  which  the  statute  of  limitations  could  ope- 
'•rate ;  and  also,  in  telling  them  the  defendant  could  not  rely 
upon  the  previous  possession  of  William  Hays,  and  that  to  be  pro- 
tected, he  must  appear  to  have  been  three  years  in  possession  of 
the  slave  himself.     Judgment  reversed. 
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2. 
Partee  v.  Badget  et  aJ.     March  T.  1833.    4  Yerger's  Tenn. 

Rep.  174. 

Three  ^^  ^^is  case  the  ancestor  of  defendants  in  error  was  originally 

years'  ad-   ^j^^  owner  of  the  slaves  in  controversy.     The    plaintiflF  claimed 

verse    pos-  •'  * 

session  of  a  them  by  gift  from  his  father,  and  held  adverse  possession  of  them 

^lavc   vests 

the  right  of  from  the  year  1821  until  the  year  1827,  when  the  defendants  in 
m  t^e%8-  error  retook  them  into  their  possession.    This  suit  was  then  brought 
gessor.        against  them,  and  the  jury,  under  the  charge  of  the  court,  found  a 
verdict  in  favor  of  the  defendants  in  error.     Upon  which  judgment 
was  rendered.     The  court  was  requested  to  charge  the  jury,  that 
if  the  slaves  in  question  were  more  than  three  years  in  the  adverse 
possession  of  the  plaintiff,  the  defendants  were  barred  by  the  act  of 
limitations,  and  could  not  recover  them  by  law  ;  and  having  regained 
the  possession,  could  not  hold  them  against  the  plaintiff.     The 
court  refused  so  to  charge  ;  but  stated  to  the  jury,  that  the  act  of 
limitations  only  barred  the  remedy,  and  not  the  right,  and  though 
the  defendant  could  not  recover  by  suit,  yet,  if  their  title  was  good 
before  it  was  barred,  they  had  a  right  of  reception  at  any  time  af- 
terwards ;  and  having  got  the  slaves  in  their  possession  after  their 
action  was  baned,  they  thereby  resorted  to  their  first  right,  and 
the  plaintiff  in  such  case  could  not  be  aided  by  the  statute. 

Per  Cur.     Pecky  J.      The  question  presented  by  this  record 
arises  upon  the  charge  of  the  court.     The  circuit  was  of  opinion, 
that  the  plaintiff  could  acquire  no  right  of  property  in  the  slaves 
by  virtue  of  an  adverse  possession,  sufficient  in  point  of  time  to  form 
a  bar  under  the  act  of  limitations  ;  that  the  remedy  of  the  party 
who  had  the  title  was  only  barred,  and  not  his  right  of  property, 
and  consequently  the  right  of  reception  existed.   In  personal  actions 
to  enforce  executory  contracts,  the  statute  of  limitation  only  ope- 
rates a  bar  upon  the  remedy ;  hence  a  distinct  and  unequivocal 
acknowledgment  will  revive  the  debt.      But  in  relation  to  the'title 
to  personal  property,  the  rule  is,  and  from  necessity  must  be,  dif- 
ferent.    In  such  case,  the  uninterrupted  adverse  enjoyment  for  the 
period  prescribed  by  the  statutes  vests  the  right  of  property  in  the 
possessor,  unless  prevented  by  some  of  the  exceptions  in  the  sta- 
tute.    Without  detailing  the  dangerous  consequences  to  society, 
the  violence,  the  prostration  of  all  good  order,  which  would  result 
^j  from  the  adoption  of  a  contrary  doctrine,  it  is  sufficient  for  us  to 

'  say,  that  the  question  has  been  settled  in  this  state,  in  the  case  of 
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.rSJIl^  T.  Miles,  Martin  &  Yerger's  Rep.  The  decision  in  that 
eflae  is  amply  sustained  by  the  authorities  referred  to.  We  are  of 
opinion  that  the  circuit  court  erred  in  its  charge  to  the  jury  upon 
this  point,  for  which  error  the  judgment  must  be  reversed,  and  the 
cause  remanded. 

3. 

Shelby  et  al.  v.  Grey.  Feb.  T.  1826.  11  Wheat.  Rep.  301. ; 
S.  P.  Brent  v.  Chapman,  5  Cranch's  Rep.  358. ;  Auld  v. 
Norwood,  5  Cranch's  Rep.  361. ;  Garth's  Ex'rs  v.  Barks- 
dale,  5  Munf.  Rep.  101. ;  Carter  et  al.  v.  Carter  et 
al.,  5  Munf.  Rep.  108. 

Detinue  for  slaves.     Plea  non  detinet.     Judgment  for  plaintiff.  Five  years* 

uossertsioii 

Per  Cur.  Johnson^  J.     In  the  case  of  Newby  v.  Blakcly,  3  Hen.  of  slaves 
&  Munf.  57.,  a  case  strikingly  resembling  this  in  its  circumstances,  a^^^e^^in^ 
it  was  adjudged  that  a  plaintiff,  in  Virginia,  may  recover  in  detinue,  Virginia, 
upon  five  years  peaceable  possession  of  a  slave  acquired  without  the  posses- 
force  or  fraud.     And  four  months  after  that  decision,  and  obvious-  coverTn^^ 
ly  without  being  apprised  of  it,  this  court,  in  the  case  of  Brent,  v.  <ietinue. 
Chapman,  5  Cranch's  Rep.  353.,  maintained  the  same  doctrine  ; 
and  such  a  possession  constitutes  a  good  title  in  Tennessee. 

4. 
Smart    v.   Baugh.     Spring    T.    1830.      3  J.  J.   Marshall's 

Rep.   363. 

Smart  sued  Baugh,  in  detinue,  for  a  slave  named  Catharine.  And    the 
Smart  claimed  the  slave  in  right  of  his  wife,  a  daughter  of  William  ciple  \aa 
an  d  Eleanor  Johnson,  by  a  parol  gift  by  her  grandfather,  Peter  ^^-J^^xen^ 
Dopp,  to  her,  of  a  female  slave  named  Nancy,  tbt  mother  of  Cath-  ^^^^j- 
arine,  in  the  year  1790.     Baugh  claimed  under  the  will  of  Mrs. 
Johnson,  her  grandmother,  and  the  mother  of  Smart's  wife.     The 
slave  Nancy  went  into  the  possession  of  Johnson  and  wife.     Wil- 
liam Johnson  died  in  1819,  and  Mrs.  Johnson,  his  wife,  died  in 
1826.     Johnson  devised  property  to  Smart's  wife  and  other  rela- 
tives, and  Mrs.  Johnson  devised  property  to  them  also,  and  Catha- 
rine, a  child  of  Nancy,  to  the  defendant,  her  grand  daughter,  and 
the  devisees  took  under  each  of  the  wills. 

The  court  charged  the  jury,  that  the  plaintiff  could  not  claim 
under,  and  also  against  the  wills ;  and  that  if  he  had  accepted,  and 
held  property  under  one  or  both  of  them,  and  to  which  he  had  no 
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other  valid  right  than  that  he  so  derived,  they  should  find  for  the 
defendant. 

2d.  That  if  those  from  whom  the  defendant  derived  her  claim 
had  been  in  possession  of  Catharine  more  than  five  years  before 
the  institution  of  this  suit,  holding  her  adversely  to  the  claim  of 
the  plaintiff,  his  right  was  barred,  and  he  could  not  recover. 

Per  Cur.  Robinsony  Ch.  J.  As  a  general  rule  of  law,  it  is 
well  settled,  that  a  person  who  claims  the  property  under  a  will, 
cannot  recover  on  a  claim  adverse  to  the  will,  other  property  which 
it  devised  to  another  person.  Therefore,  if  A.  devises  to  B.  pro- 
perty which  belongs  to  C,  and  also  devises  other  property  to  C, 
C.  must  elect  to  yield  his  right  to  property  devised  to  B.,  orjhe 
cannot  hold  that  which  is  devised  to  himself.  Groves  v.  Kenon 
and  Wife,  6  Monroe's  Rep.  635. 

As  to  the  second  point  in  the  charge,  five  years'  uninterrupted 
adverse  possession  of  a  slave,  not  only  bars  the  remedy  of  the  real 
owner,  but  vests  an  absolute  legal  right  in  the  possessor ;  and 
proof  of  such  possession  may  show  that  the  claimant  has  no  right 
to  the  slave,  and  cannot  recover.  And  five  years  adverse  posses- 
sion of  a  slave  may  vest  such  a  title  as  will  enable  the  possessor 
to  maintain  action  for  the  slave  ;  the  same  right,  so  acquired, 
may  be  proved  by  him  under  the  general  issue,  in  a  suit  brought 
against  him  for  the  slave,  by  the  person  against  whom  he  had  held 
adversely.     Judgment  affirmed. 

5. 
Garth's  Ex'rs  v.  Barksdale.    5  Munf.  Rep.  101. 

Even  Held  by  the  court,  that  five  years'  peaceable  and  uninterupted 

slavetf  are  possession  of  slaves,  under  a  loan,  not  evidenced  by  deed  duly 
loaned.  recorded,  vests  a  title  in  the  loanee,  which  enures  in  favor  of  his 
creditors,  and  cannot  be  devested,  as  to  them,  by  returning  the 
same  to  the  lender,  after  the  five  years  have  elapsed.  And  in  Gay 
y.  Mosely,  2  Munf.  Rep.  543.,  the  court  held,  that  a  slave  lent 
cither  before  or  after  the  act  to  prevent  frauds  and  perjuries,  and 
having  remained,  since  the  commencement  of  that  act,  more  than 
five  years  in  the  loanee's  possession,  without  any  demand  having 
been  made  on  the  part  of  the  lender,  must  be  considered  the  abso- 
lute property  of  the  person  so  remaining  in  possession,  as  to  credi- 
tors of,  and  purchasers  under  him. 
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6. 
FiTZHUGH  V.  Andbbson  et  al.y    2  Hen.  &  Munf.  289.  308.; 
BoATRiGHT  y.  Meggs,  4  Munf.  Rep.  145. 

Held  by  the  court,  that  where  the  father,  anterior  to  the  statute  And    the 

rirhttt   nf 

of  frauds,  delivered  certain  slaves  to  his  son,  which  were  proved  by  the    credi- 
verbal  evidence,  without  any  deed  in  writing,  to  have  been  lent  for  {^J^ge  wiS 
an  indefinite  period ;  and  the  son  having  obtained  the  uninterrupted  ^  protect 
possession  for  many  years,  used  the  property  as  his  own,  and 
acquired  credit  on  the  strength*  of  the  possession,  in  a  controversy 
between  the  father,  or  volunteer  claimants  under  him,  and  credi- 
tors of,  or  fair  purchasers  from  the  son,  the  father  shall  be  deemed 
to  have  given  him  the  slaves;    and  on  general  principles  of  law  and 
equity,  independently  of  any  statutory  provision,  the  title  of  such 
creditors  and  purchasers  will  be  protected.     The  circumstance 
that  the  father  afterwards,  by  his  last  will  and  testament,  bequeathed 
the  slaves  to  his  son  for  life,  remainder  to  his  children,  makes  no 
difference  in  the  case.  See  the  case  of  Fitzhugh's  Adm'x,  v.  Beale, 
4  Munf.  Rep.  186. 

7. 
Nb why's  adm'b  v.  Blakef,  Oct.  T.  1808.  3  Hen.  &  Munf.  57. ; 
Brent  v.  Chapman,  5  Cranch's  Rep.  358.;  Travis  v. 
Claiborne.     5  Munf.  Rep.  435. 

The  court.  Tucker^  RoanCy  and  Flemings  Js.,  held,  that  where  a  Five  yean' 
plaintiff  in  detinue,  who,  after  having  had  five  years  peaceable  pos-  p^J^i^^on 
session  of  a  aJave,  acquired  without  force  or  fraud,  loses  that  pos-  ^'^**  *  ^ 
session,  may  regain  it  on  the  mere  ground  of  his  previous  posses-  «lave,  and 
sion;  on  the  same  principle  that  a  defendant  may  protect  himself  toitmkybo 
on  that  length  of  possession  under  the  act  of  limitation.  Duval  v.  '*«^®**- 
Bibb,  S  CalPs  Rep.  362. 

8. 
Cook  v.  Wilson*s  adm*rs.  Fall  T.  J821.   6  Little's  Rep.  437. 
8.  P.  Stanley  v.  Earl,  5  Little's  Rep.  281.  Thompson  v. 
Caldwell,  3  Little's  Rep.  136. 

Per  Cur.     It  has  been  held  by  high  authority,  that  the  adverse  Even 
possession  of  a  slave  for  five  years  would,  under  the  statute  of  Jgjjjj^  **** 
limitations,  not  only  be  a  bar  to  an  action  of  the  former  owner  to  owner, 
recover  the  slave,  but  that  it  would  give  the  possessor  a  title  upon 
which  he  may^  maintain  an  action  against  the   former  owner, 
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3  Hen.  &  Munf.  37. ;  5  Cranch's  Rep.  358. ;  and  the  same  doctrine 
has  been  recognised  in  Thompson  v.  Caldwell,  3  Little's  Rep.  136. 
And  it  appears  by  the  case  of  Stanley  v.  Earl,  5  Little's  Rep.  281., 
that  the  statute  of  Kentucky  runs  in  the  case  of  a  person  out  of 
the  state  in  possession  of  slaves. 

9. 
MiDDLETOx    V.    Carrol.     June  T.  1830.  4  J.   J.  Marshall's 

Rep.   143. 

And  the  Held  by  the  court,  Buchner^  J.,  that  five  years  adverse  posses- 
dple  ^ap"  ssion  of  slaves  by  the  vendee,  and  those  claiming  under  him,  under 
plies  to  a  an  unrecorded  conditional  sale  to  vendee,  bars  recovery  of  them  by 

conditional 

sale.  vendor  ;  nor  will  notice  to  purchaser  from  vendee  of  the  condition 

in  such  unrecorded  conditional  sale,  enable  vendor  to  recover  the 
slave  from  such  purchaser.  See  the  case  of  Withers  v.  Smith,  4 
Bibb's  Rep.  172.;  Craig  v.  Payne,  ibid.  p.  337.;  Ferguson  v. 
White,  1  Marshall's  Rep.  6. 

10. 
Cook  v.  Wilson's  adm'r.  Fall  T.  1821.     6  Little's  Rep.  437. ; 
Chapman  v.  Armistead,  4  Munf.  Rep.  382. 

man^^heid       Detinue  for  a  slave.     Verdict  for  defendant,  and  motion  for  a 

peaceable     new  trial. 

possession  «x^  w  111  .n/* 

of  a  slave         Per  Cur.     It  appears  by  the  bill  of  exceptions,  that  the  defend- 
than'ao*^*    ants  attempted  to  maintain  the  title  of  their  intestate  by  proving, 
^^h"h *h^^'  ^^^^  during  the  revolutionary  war,  he  was  an  oflScer  in  the  ten 
lost  the      months'  service  in  South  Carolina ;  that  an  officer  in  that  service 
and^it^^Vas  was  entitled  to  two  confiscated  slaves  ;  that  the  mother  of  Juda, 
by!^e  who  ^^^  slave  iu  Controversy,  was  allotted  to  him  as  one  of  those  to 
claimed  ti-  which  he  was  entitled  ;  and  there  being  no  express  proof  that  any 
court  held  Other  was  allotted  to  him,  it  was  inferred  that  Juda,  who  was  then 
poMessiorT  ^  suckling  child,  was  given  to  him  as  the  other  to  which  he  was 
°[*^ft       entitled.     On  the  other  hand,  it  was  positively  proved  that  Juda, 
waa    con-  about  the  close  of  the  revolutionary  war,  was  given  to  the  wife  of 
dence     of  the  plaintiff,  as  a  compensation  for  her  trouble  in  taking  care  of 
proper^,     ^^^q  other  confiscated  slaves,  and  that  she  then  obtained  possession 
of  her,  claiming  her  as  her  own,  and  continued  to  hold  her  until 
she  intermarried  with  the  plaintiff,  who  has  held  her  as  his  proper- 
ty ever  since,  until  within  less  than  five  years  before  the  com- 
Kmencement  of  this  suit,  when  the  defendant  obtained  possession 
of  Jndft,  and  her  children,  bom  while  in  the  possession  of  the 
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p1aiiiti£  We  think  these  faets  do  not  warrant  the  verdict  of  the 
jury.  The  possessory  title  of  the  plaintiff  is  conclusive.  Suppo- 
sing the  defendant's  intestate  to  have  had  a  good  title  to  Juda,  his  fail- 
ure to  assert  that  title  for  a  period  of  bet  ween  20  and  30  yearS)  during 
all  of  which  time  the  plaintiff  and  his  wife  held  possession  of  Juda» 
claiming  her  as  their  own,  must  excite  an  irresistible  presumption, 
that  he  had  parted  with  his  title,  and  that  the  right  of  property  was 
in  the  possession.  The  same  principle  was  decided  by  Judge 
Cranch,  in  Mitchell  v.  Wilson,  May  T.  1827.  Circuit  Court  U.  S., 
Washington,  D.  C.  (MS.) 

11. 

MuNSBL,  Adm'r  of  Sneed,  v.  Bartlbtt.  April  T.  1831. 

6  J.  J.  Marshall's  Rep.  20. 

Thomas  Sneed  died  intestate,  and  administration  was  granted  to  Twenty 
Sarah  Sneed,  his  widow,  and  to  Achilles  Sneed,  her  brother,  in  1803.  ^^  V^ 
In  1805  Achilles  Sneed  purchased  from  the  heirs  and  distributees  distributee 
their  interest  in  the  negroes  belonging  to  the  estate  of  the  intestate,  itaelf  be 
by  writing.    The  widow  and  administratrix  still  retamed  possession  ll^r ^^^° 
of  the  slaves,  and  in  1808  married  Bartlett,  and  died  in  1825.  "wntby 

the  adnun- 

Achilles  Sneed  died  a  few  months  after,  and  Munsell  administered  istrator. 
on  his  estate,  and  brought  this  action  against  Bartlett,  who  kept 
possession  of  the  slaves  after  the  death  of  his  wife.      A  verdict  of 
nonsuit  was  entered,  and  Munsell  appealed. 

Per  Cur.  BuckneTy  J.  The  nonsuit  was  entered  on  the  ground 
that  the  administratrix  had  not  consented  that  Achilles  Sneed 
should  take  the  slaves. 

it  has  been  contended  in  argument,  that  the  assent  of  the 
administrator  must  be  presumed  after  the  lapse  of  20  years  from 
the  time  that  letters  of  administration  were  granted  ;  that  a  jury 
may  at  all  events  rationally  draw  such  an  inference  from  the  lapse 
of  such  time  only,  because  it  would  bar  all  personal  actions,  and  by 
its  own  force  pay  all  debts.  This  position  has  not  been  supported 
by  the  citation  of  any  authority ;  nor  can  the  argument  be  sustained 
on  principles  of  reason,  however  plausible  it  may  be.  The  lapse 
of  20  years  from  the  grant  of  administration  is  not  sufficient  of  itself 
to  raise  a  presumption  that  the  administrator  has  consented  that  the 
distributees  may  take  the  slaves  which  belong  to  the  intestate's  es- 
tate ;  nor  can  a  jury,  from  the  lapse  of  20  years  from  the  grant  of 
admin'istration,  rationally  infer  that  the  adminbtrator  has  consented 
11 
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that  the  distributees  should  HkeitheilaTes  which  belong  to  the  es- 
tate of  the  intestate.  Ch.  J.  Rbbertsmi  dissented.  Judgment 
affirmed. 

12. 
Orr  et  al.  V.  Pickett   et  al.     January   T.   1830.    3  J.  J. 

MarshaU's    Rep.  268. 

Five  years*       Per  Cur.     Underwoody  J.     Under  the  statute  of  limitations  6ve 
pogseasion^  jears'  continued  adverse  possession  vests  in  the  holder  a  complete 
gives  title.   ^jj|g  j^  ^  slave  against  all  the  world  ;  those  laboring  under  some 
disability  provided  for  in  the  statute,  excepted. 

13. 
Orr  et  al.  v.   Pickett  et  al.    January   T.   1830.     3  J.   J. 

Marshall's  Rep.  268. 

Bntthesta-  Per  Cur.  UnderwoodyJ.  So  long  as  Orr  held  possession  of 
not  apply  ^^^  slaves  according  to  Pickett's  title,  the  possession  would  be  ad- 
where  the  ygrse  to  Pickett :  and  if  the  slaves  were  not  delivered  to  him  on 

possession  ^     ' 

18  not  ad-  demand,  be  might  maintain  detinue,  or  any  appropriate  action,  and 
recover,  although  Orr's  possession  may  have  continued  more  than 
five  years.  The  possession  must  be  adverse,  or  the  statute  is  no 
protection.     Mims  v.  Mims,  ibid.  106. 

14. 
Mims  v.  Mims.  Fall  T.  1829.    3  J.  J.  MarshalPs  Rep.  103. 

Per  Cur.  Underwood^  J.  Possession  must  be  adverse,  or  the 
statute  is  no  protection  to  the  possessor ;  as  where  he  holds  slaves 
as  pawnee,  or  pledgee,  or  bailee.  In  such  cases  there  is  no  limita- 
tion, but  chancery  may  presume  that  the  equity  of  redemption  has 
been  relinquished. 

15. 
Elmore    v.  Mills.     Sept.  T.  1796.     Haywood's   Rep.  360.; 

Berry  v.  Pulliam,  ibid.  16. 

Wlien  the       ^^  ^^-     The  act  of  limitations  began  to  run  from  the  time 

"SiTtorun    ^^^  negroes  came  into  the  possession  of  the  defendant,  unless  he 

was  entrusted  with  them  by  the  plaintiff  for  an  indefinite  period 

of   time ;  for  then  the  act  will   not    begin  to  run  till  demand 

made,  or  unless  the  plaintiff  can  show  that  the  defendant  re- 
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noved  himself  to  such  plaMi  where  the  plaintiff  could  not  find 
him  to  institute  his  suit,  or  that  die  defei|dant  had  the  negroes  with- 
out the  knowledge  of  the  plaintiff 

16. 
Davis  v.  Mitchell.  Dec.  T.  1833.  5  Yerger's  Tenn.  Rep.  281. 

This  suit  was  brought  to  recover  a  slave.     The  plaintiff  proved  An   infant 

that  the  slave  had  been  given  to  him  whilst  an  infant  ;  that  at  the  S*^^*** 

time  of  making  the  gift,  possession  of  the  slave  was  given  to  his  powewion 

guardian,  and  that  he  had  remained  with  his  guardian  for  three  years,  either  by 

and  more,  before  he  came  to  the  possession  of  the  defendant.  guardian^' 

The  court  charged  the  jury,  that  possession  of  a  slave  for  three  ^^  ^^P^ 

jrears  by  an  infant  claiming  the  slave  as  his  own,  would  com  muni-  for  three 

▼e&JTB    'Will 

cate  no  title  to  the  infant,  as  the  infant  could  not  hold  adversely  un-  vest  the  U- 
til  he  arrived  at  the  age  of  twenty-one  years.  Save  Ui  the 

The  jury  found  a  verdict  for  the  defendant,  and  a  motion  for  a  infant. 
new  trial  having  been  made  and  overruled,  the  plaintiff  prosecutes 
this  writ  of  error  to  this  court. 

Per  Cur.  Greetty  J.  The  court  further  charged,  that  "  a  pos- 
session of  three  years  by  an  infant  would  not  be  an  adverse 
possession,  nor  until  the  child  arrived  at  twenty-one  could  be  ad- 
verse." In  this,  also,  there  is  error.  The  possession  of  an  infant, 
either  by  himself  or  his  guardian,  may  as  well  be  adverse  as  to  all 
other  titles,  as  though  he  were  an  adult.  Infancy  prote  ct  a  par- 
ty from  the  consequences  of  many  of  his  acts;  but  no  one  else  can 
take  advantage  of  that  infancy.     Judgment  reversed. 

17. 

KsoLBa  y.  Milbs.  Jan.  T.  1825.  Martin  &  Yerger's  Tennes- 
see Rep.  426. 

Per  Cur.     Catron^  J.     In  this  cause,  the  facts  are  substantially  The  ad- 
these  :   Hart  well  Miles,  in   1815,  was  very  dissipated,  and  had  ][^^n^fj[ 
wasted  most  of  his  property,  and  was  tending  towards  insolvency,  slave  so 
Wm.  Boyd  paid  his  debts,  and  took  his  plantation  in  payment,  bar  any  ao- 
Some  negroes  were  left ;  of  one  of  them,  now  in  controversy,  he  couid^  be** 
made  a  bill   of  sale  to  his  daughter  Nancy,  then  about  H  years  brought  a- 
old.     No  consideration  was  given,  and  it  was  made  avowedly  in  possession, 
anticipation  of  future  insolvency.     In  1816,  or  1817,  Nancy  mar-  him  an  ab- 
ried  David  Kegler,  the  plaintiff ;  the  slave  was  taken  into  KeglePs  JJ*"^ji*!jI 
possession,  by  virtue  of  the  bill  of  sale,  and  continued  so  until  1822,  ty. 
whon  Nancy,  the  wife,  died,  leavmg  two  children.     Kegler  then 
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resided  in  Mississippi.    Kegler,  soon  tfter  the  death  of  his  wife,  re- 
turned to  the  house  of  his  father-in-law,  Hartwell  Miles,  in  David- 
son county,  Tennessee,  with  the  negro  girl  and  his  two  children. 
He  made  a  deed  of  gift  of  the  girl  to  the  children,  which  was  duly 
acknowledged,  and  registered  in  Davidson  county.     The  bill  of 
sale  made  by  Hartwell  Miles  to  his  daughter,  in  1816,  was  not 
registered  until  1825,  after  the  suit  was  brought.     Soon   after 
making  the  deed  of  gift,  Kegler  left  Tennessee,  leaving  the  negro 
girl  and  his  children  with  Hartwell  Miles.     In  1823,  Hartwell 
Miles  took  the  negro  to  Rutherford  county,  and  sold  her  to  Peter 
N.  Smith,  and  made  a  bill  of  sale  for  her,  which  was  duly  proven 
and  recorded.    Smith  paid  a  full  price,  and  believed  he  was  acquir- 
ing a  good  title.      He  loaned  the  slave  to  his  brother-in-law, 
Thomas  Miles,  who  was  sued  in  this  action  of  Kegler's  children. 
The  jury  found  for  the  plaintiffs,  upon  the  complicated  matters  of 
law  and  of  fact  arising  under  the  statute  of  frauds  and  registry 
acts.     The  court  charged  the  jury.     A  new  trial  was  moved  for, 
and  refused ;  and  the  whole  evidence  set  out.  That  Nancy  Miles,  be- 
fore her  intermarriage  with  Kegler,  acquired  no  valid  title,  as  against 
a  purchaser  from  Hartwell  Miles,  is  a  perplexed  question  of  law 
and  fact ;  that  Kegler  acquired  any  title  in  consideration  of  the 
marriage,  depends  upon  facts,  doubtful  in  their  character.    There 
can  be  little  doubt  he  claimed  title  by  virtue  of  the  bill  of  sale  to 
his  wife  only.     But  one  simple  and  undisputed  fact  exists  in  the 
cause,  to  wit :  that  Kegler  took  possession  of  the  slave  as  his  own, 
and  held  her  as  such  adversely  to  all  others,  for  more  than  three 
years  before  he  conveyed  to  his  children.     That  the  art  of  limita- 
tions gave  him  a  good  title  to  defend  himself,  and  barred  the 
remedy  of  all  others,  is  certain  ;  but  did  it  vest  in  Kegler  an  abso- 
lute title,  which  he  could  assert  as  plaintiff?  is  the  question.     It  is 
contended,  that  the  remedy  of  Hartwell  Miles  was  barred,  but  the 
right  remained  ;  consequently,  if  he  got  p3ssession  of  the  slave  by 
recapthriy  the  right  and  possession  were  again  united  ;  of  which  he, 
or  those  clcdming  under  him,  could  not  be  deprived  by  Kegler,  to 
whom  the  statute  gave  the  power  of  resistance,  as  a  defendant, 
vesting  no  right  that  could  be  asserted  as  plaintiff ;  that  the  statute 
alone  operated  upon  the  remedy,  without  touching  the   right. 
Such  are  the  reasonings  upon  the  statute,  when  applied  to  debtor 
and  creditor  in  the  English  and  American  courts.     That  a  claim 
barred  by  time  b  a  good  consideration  for  a  new  promise,  is  set- 
flad  beyond  controversy.     Clementson  v.  Williams,  8  Cranch's 
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Rep.  7t.  74.;  3  Manf.  Rep.  181.  197.;  Bell  v.  Rolandson,  Har- 
din's Rep.  301.     Does  the  same  rule  apply  to  the  slave  property 
of  the  slave  holding  states  1     In  the  application  of  the  statute  to 
this  description  of  property,  the  American  courts,  of  necessity, 
must  fix  rules  of  their  own ;  it  is  peculiar  in  its  character ;  and 
English  jurisprudence  furnishes  no  precedents  that  can  materially 
aid  us.     The  slave  passes  by  deed,  and  is  not  regulasiy  assets  in 
the  hands  of  the  administrator.     All  the  other  goods  must  first  be 
exhausted,  and  then  the  county  court  will  order  the  sale  of'  the 
slaves.     Our  laws,  and  those  of  Virginia,  equally  in  force  in  Ken- 
tucky in  these  respects,  are  the  same  in  substance.     Were  the  doc- 
trines contended  for  by  the  counsel  for  the  plaintifi  in  error  the  true 
ones,  this  consequence  would  follow  :  A*  gets  possession  of  B's. 
female  slave,  say  in  Virginia,  brings  her  here,  sells  her  to  an  inno- 
cent purchaser,  who  keeps  her  ten  or  twenty  years;  she  then  has 
increase ;  the  right  of  the  mother  is  in  the  Virginia  claimant ;  the 
increase  follow,  of  course,  the  original  right :  before  the  child  is 
three  years  old,  the  original  claimant  sues  for,  and  recovers  it.  Did 
the  woman  have  ten  children,  all  would  be  recovered  in  the  same 
manner.     The  use  of  the  mother  would  be  in  one  man ;  the  right 
unbarred,  to  the  increase  in  another.     The  next  consequence  is^ 
A.  that  holds  a  slave  three  years,  and  the  remedy  is  barred  as  to 
him;  but  the  statute  communicates  no  right ;  he  then  sells  to  B., 
who  cannot  avail  himself  of  the  bar  formed  by  the  statHite  in  favor 
of  the  first  possessor,  and  the  latter  can  be  sued  at  any  time  within 
three  years  after  his  possession  is  acquired.     Such  is  the  doctrine 
declared  by  Judge  Haywood,  in  Blanton  v.  Caulson,  3  Hayw.  Rep. 
155-6.     It  is  also  declared,  that  no  property  is  acquired  by  three 
years'  possession ;  the  remedy  by  action  is  barred,  but  the  right  of 
recaption  exists.     No  such  question  was  involved  in  that  cause  ; 
and  the  suggesdons  made  by  Judge  Haywood  were  used  as  an  ar- 
gument to  prove,  that  a  want  of  knowledge  in  the  plaintifi*  where 
his  property  was,  until  within  three  years  before  action  brought, 
would  be  a  good  replication  to  the  statute  of  limitations.     The 
cause  was  again  brought  before  the  supreme  court,  at  Sparta,  in 
1825,  and  was  adjudged  for  the  defendant,  because  the  replication, 
that  the  plaintiff  did  not  know  where  his  property  was,  &c.,  was 
holden  bad,  and  the  suggestions,  reported  in  3  Haywood,  were 
overruled. 

This  decision  was  in  accordance  with  that  of  M'Ginnis  v.  Jack 
and  Cocke,  made  at  Knoxville,  1825.     Nothing  could  be  imagined 
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much  more  dangerous  to  the  repose  of  societ  j,  than  the  recogni- 
tion of  the  principle,  that  although  the  remedy  was  barred,  the 
right  of  recaptuhi  existed,  in  cases  of  dormant  claims  to  slaves. 
That  this  mode  of  asserting  the  claim  would  result  in  personal 
violence  of  the  most  dangerous  character  is  certain.  No  authority 
itf^Qjond  giving  sanction  to  such  an  idea.  The  better  opinion  is, 
that  when  the  right  exists  unbarred,  and  the  true  owner,  by  violence, 
-  or  by  a  tortious  and  unlawful  act,  obtains  possession  of  the  slave, 
hQ  tfiall  not  be  permitted  to  set  up  his  better  title,  when  sued  by 
hHDi  who  was  tortiously  deprived  of  the  possession.  To  do  so 
would  be  to  permit  the  defendant  to  take  advantage  of  his  own 
wrong.  S  Hen.  &  Munf.  61. ;  2  Tenn.  Rt^p.  98. ;  1  Hayw.  Rep. 
13. ;  Act  of  1779,  ch.  11,;  Act  of  1799,  ch.  28.  Slaves  having 
nund,  the  rule  laid  down  in  3  Black.  Com.  4.  must  be  most  cautious- 
ly applied.  He  who  holds  possession  of  land  peaceably  for  seven 
years,  by  virtue  of  a  grant,  or  deed,  acquires  a  right  of  soil,  and  if 
turned  out  of  possession  may  regain  it  by  the  action  of  ejectment. 
Does  the  same  rule  hold  in  reference  to  slaves,  when  the  remedy 
of  the  owner  is  barred  by  three  years'  adverse  possession  1  So 
we  hold  ;  and  that  three  years'  possession  of  the  slave  in  question, 
acquired  wUhout  fraud  or  force,  gave  to  David  Kegler  a  legal  title  to 
her,  and  that  the  plaintiff  ought  to  recover  in  this  action.  We  feel 
it  our  duty,  as  also  our  inclination,  to  follow  the  decisions  of  sister 
states  whefe  slavery  exists.  Such  has  been  the  course  of  deciak>n 
in  Virginia.  Newby  v.  Blakey,  3  Hen.  &  Munf.  56.  66.  In  the 
Supreme  Court  of  the  United  States.  Brent  v.  Chapman.  5  Cranch's 
Rep.  358.,  followed  in  Guy  v.  Shelby,  11  Wheat,  571.,  and  of 
Kentucky,  in  Thompson  v.  CaUwell,  3  Little's  Rep.  1S6.  The 
judgment  of  the  circuit  court  mutt,  therefore,  be  aflb'med. 
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(F.)  By  possbssion*  within  t^b  statute   of  frauds,  and 

FRAUDULENT    CONVEYANCES. 

1. 

Orr  et  al.  V.  Pickett.    Oct  T.  1830.     3  J.  J.  MarshalUs 

Rep.  268. 

Per  Cur.     Underieoody  J.     Under  the  statute  of  frauds  ftye  ^^^  ^ 

itatQte  01 

years*  continued  possession  of  a  slave,  holding  the  slave  npon  a  fnn^ 
loan,  or  under  the  title  of  another,  who  claims  a  reservation,  or 
limitation  of  au  use,  or  property  in  \he  slave,  is  rendered  fraudu- 
lent, as  to  creditors  and  purchasers,  and  the  absolute  property 
declared  to  be  with  the  possession,  unless  the  loan,  reservation,  or 
limitation  of  use,  or  property,  were  declared  by  will,  or  deed  in 


*  There  b  an  extended  and  an  enlightened  review  of  the  authorities  in  Kent's 
Com.  y  ol.  2.  p.  513.,  upon  the  subject,  how  far  the  sale  of  goods  is  affected  by  fraud, 
by  the  possession  not  accompanying  the  sale  or  transfer.  After  a  review  of  the 
English  cases,  he  observes,  that  the  Supreme  court  of  the  United  States,  in  Hamilton 
T.  Rnssel,  1  Cranch's  Rep.  309.,  have  adopted  the  rule  laid  down  in  Edwards  v.  Harben, 
3  T.  Rep.  618.,  that  if  the  vendee  took  an  absolute  bill  of  sale,  to  take  effect  immediately 
by  the  force  of  it,  and  the  goods  remain  in  the  possession  of  the  vendor  for  a  limited 
tuna,  such  absolute  conveyance  without  the  possession  was  such  a  circumstance  as, 
per  i«,  made  the  transaction  fraudulent  in  law.  Which  decision  is  now  obligatory  in 
the  United  States  courts.  The  saqie  principle  has  been  adopted  in  Virginia.  Alex- 
ander  v.  Deneale,  2  Munf.  Rep.  341.  But  the  principle  seems  to  be  modified  by 
Load  ▼.  Jeffines,  5  Rand.  Rep.  211.,  and  Clayton  v.  Anthony,  6  Rand.  Rep.  286.,  and 
the  cases  in  the  text.  The  tame  principle  has  been  adopted  in  South  Caroima. 
Kennedy  v.  Roes,  2  Const.  Rep.  125.;  Hudnal  v.  Wilder,  4  M*Cord's  Rep.  294.  ' 
Bat  recent  eases  in  that  state  seem  to  have  adopted  the  doctrine,  that  the  want  of  pos- 
sessioB*  accompanying  an  absolute  and  anconditional  sale,  is  only  primmfteU  evidence 
of  frmd.  Smith  v.  Heaiy,  2  Bailey's  A«p.  118.  In  Kentucky  and  Tennessee,  the 
case  of  Edwards  v.  Harben,  is  respected  and  followed.  It  would  seem,  however,  that 
in  Kentucky  the  principle  is  modified  by  the  ease  of  Wasli  v.  Medley,  1  Dana's  Rep. 
269.  The  rale  prevails  in  its  foH  force  in  Pennsylvania,  except  in  the  case  of  house- 
hold goods.  Dawes  v.  Cope,  4  Bioney's  Rep.  258. ;  Babb  v.  Clemson,  10  Serg.  &, 
Rawle,  4I&.;  Cfew  v.  Wt>ods,  5  S.  A;  R.  275.;  Welsh  v.  Hayden,  1  Penn.  Rep.  57. 
And  tlie  same  rule  prevails  in  New  Jersey.  Chnmar  v.  Wood,  1  Halst  Rep.  155. ; 
bat  is  qualified  by  Sterling  v.  Vancleve,  7  Habt  Rep.  285.  So,  aljo,  in  Conecticut 
nttOB  T.  Smith,  5  Conn.  Rep.  196. ;  Smith  v.  Thompson,  9  Conn.  Rep.  63.  So 
lb  Vermont,  the  court  held,  that  in  sales  of  personal  property,  if  the  seller  re- 
in possession  after  the  sale,  it  is  fitindulent  and  void  as  to  creditors.  Board- 
▼.  Keeler,  1  Aiken's  Rep.  158.;  Fletcher  v.  Howard,  2  Aiken's  Rep.  115.; 
Beattie  t.  Rabin,  2  Vermont  Rep.  181. ;  Judd  et  al.  v.  Langdon,  5  Vermont  Rep. 
331. ;  F>lmiwerth>.  Shepard,  6  Vermont  Rep.  621. 

Ill  North  Carolina  the  rule  is  relaxed :  the  want  of  possession  in  the  vendee  is  only  prtme 
fmeii  evidence  of  iraad,  and  may  be  explained.  Gregory  v.  Perkins,  4  Dev.  N.  C.  Rep. 
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writings  proved  and  recorded.*  And  in  Meaux  v.  Caldwell,  Fall 
T.  1810.,  2  Bibb's  Rep.  244. ;  S.  P.  GUlespie  v.  GUlespie,  2 
Bibb's  Rep.  8. 

Held  by  the  court,  Clark,  J.,  that  a  loan  of  slaves  is  within  the 
statute  of  frauds,  and  must  be  evidenced  by  will  or  deed,  recorded, 
to  be  good  agsuQst  creditors  and  purchasers.  Five  years'  posses- 
sion gives  an  absolute  right  to  the  loanee,  so  far  as  it  relates  to 
creditors  and  purchasers,  unless  a  demand  has  been  made  and  pur- 
sued, by  the  course  of  law,  before  the  expiration  of  that  period. 
As,  where  a  person  lending  slaves,  suffers  them  to  remain  5  years 
with  the  person  to  whom  the  loan  is  made,  during  which  time  the 
possessor  contracts  debts,  and  the  lender  then  retakes  the  slaves, 
they  are,  nevertheless,  liable  to  satisfy  those  creditors,  the  loan  not 


50. ;  Leadman  v.  Harris,  3  Dev.  Rep.  146. ;  and  so,  also,  the  same  principle  is  esta- 
blished  in  Tennessee,  Callen  v.  Thompson,  3  Yerger's  Rep.  475.  502.  And  in  New 
York,  bythecaseof  Blsselv.  Hopkins,  3  Cowen*s  Rep.166,  Uie  same  principle  was  re- 
cognized. And  in  New  Hampshire,  Haven  v.  Low,  2  N.  Hamp.  Rep.  13.  And  in 
Massachusetts,  Brooks  v.  Powers,  15  Mass.  Rep.  244. ;  Bartlett  v.  Williams,  1  Pick. 
Rep.  288.  Chancellor  Kent,  in  the  review  before  referred  to,  regrets  that  the  prin- 
ciple, whether  the  absence  of  possession  in  the  vendee  or  loanee  shall  be  evidence 
of  fraud,  per  if,  or  only  prima  facie  evidence,  and  subject  to  explanation  before  a  jury, 
is  so  fluctuating  and  so  variously  decided  in  the  courts  of  the  states.  It  is  obvious, 
from  the  general  tenor  of  the  review,  he  is  in  favor  of  the  rule  as  recognized  in  Ed- 
wards V.  Harben,  and  in  the  United  States  Cpurt,  in  Hamilton  v.  Ruasel.  He  calls 
it  the  conservative  principle,  and  one  calculated  to'prevent  frauds. 

*   In   Hamilton  v.  Ruiisel,  1  Cranch's  Rep.  309,  the  court  held,  that  an  absolnter 
unconditional  sale  of  property,  where  the  possession  does  not  accompany  and  follow 
the  deed,  is  fraudulent,  and  must  be  so  determined  by  the  eoiir<.    Tolcot  v.  Wikox,  9 
Conn.  Rep.  134.,  is  to  the  same  effect.     Story,  J.,  in  Conrad  v.  the  Atlantic   Insu- 
rance Company,l  Peters'  Rep.  386.,  says,  "  without  undertaking  to  suggest  whether, 
in  any  case,  the  want  of  possession  in  the  thing  sold,  constitutes,  perir,  a  badge  of 
fraud,  or  is  only  prima  facie  a  presumption  of  fraud,  a  question  upon  which  a  di- 
versity of  opinion  has  been  expressed,"  avoiding  the  ezpreasion  of  an  opinion  on 
the  point    But  in  Bissel  v.  Hopkins,  3  Cowen's  Rep.  166.,  Savage,  Ch.  J.,  held,  it 
was  only  presumptive  evidence  of  fraud,  and  might  be  explained,  and  was  a  proper 
subject  for  the  jury.    And  the  same  principle  was  recognized  and  established  in  Jack- 
son V.  Timmerman,  7  Wend.  Rep.  436.    In  this  case,  Sutherland^  J.,  observed,  that 
whether  fraudulent  or  not,  was  in  this,  as  in  all  other  cases,  aquestion  of  fact  for  the  juiy. 
There  being  no  such  thing  as  fraud  in  law  as  distinguished  from  fraud  in  CbucL  What 
was  formerly  considered  as  fraud  in  law,  or  conclusive  evidence  of  fraud,  and  to  ba 
so  pronounced  by  the  court,  is  now  prima  facie  evidence  to  be  submitted  to,  and 
passed  upon,  by  the  jury.    The  rule  may  therefore  be  considered  as  settled  in  New- 
York,  contrary  to  the  English  cases,  and  that  laid  down  in  Hamilton  v.  Russel.    And 
the  rule  is  broken  in  upon  in  Tennessee,  by  the  case  Callen  ▼.  ThomptoB,  3  Yeigsr'B 
Rep.  475. 
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haring  been  declared  by  any  public  act  whereby  creditors  could 
take  warning  that  the  slaves  were  only  loaned. 

2. 
FiTZHUGH  et  al.  v.  Anderson  et  a1.     April  T.  1798.    2  Hen. 
&  Munf.  289. ;  Verdier  v.  Leprete,  4  Louisiana  Rep. 
41. ;  Thomas  v.  Thomas,  2  Marshall's  Rep.  430. 

Appeal  from  the  following  decree  of  the  superior  court  of  chan-  The  doc- 
cery,  for  the  Richmond  district :  "  That  a  father,  putting  his  son  ^^paUy 
in  possession  of  slaves,  and  suffering  him  so  long  to  retain  them,  &"^*,*^  ^^ 
(20  years,)  and  to  convert  to  his  own  use  their  labor  and  services,  «ve  credit 
that  the  son  thereby  obtained  a  delusive  credit,  ought  to  be  deemed  given  to 
to  have  given  the  slaves  to  his  son,  in  a  controversy  between  the  ^«  jj>^®« 
father  and  volunteer  claimants  under  him,  and  purchasers,  or  seasioiL 
creditors  of  the  son,  unless  his  possession  had  been,  by  some  writ- 
ten act  registered  in  a  reasonable  time,  and  in  a  proper  office, 
shown  to  have  been  fiduciary,  or  no  more  than  usufructuary  by  some 
written  publication  in  solemn  form  premonishing  people  with  whom 
the  son  should  deal  that  he  was,  although  the  visible,  not  the  real 
owner.**     The  decree  was  appealed  from. 

Per  Cur.  Tucker^  J.  The  lapse  of  time  between  the  loan  (if 
in  fact  it  were  a  loan)  of  the  slaves  by  the  father  to  the  son,  being 
nearly  or  quite  twenty  years,  the  period  between  the  sale  and  the 
death  of  the  father,  the  limitation  is  a  complete  bar  in  analogy  to 
the  statute  of  limitations.  Five  years  peaceable  possession  of  a 
slave  will  operate  as  a  bar  to  the  recovery  by  the  former  owner, 
unless  some  express  bargain  or  agreement  be  proved,  showing  that 
the  possession  of  the  holder  is,  in  fact,  in  the  possession  of  him  who 
claims  the  property.  If  no  such  proof  be  adduced,  the  law  con- 
strues the  property  to  be  in  him  who  hath  the  unqualified  posses^- 
sion  for  such  a  length  of  time. 

3. 

Hooper's  adm'x  v.  Hooper.      Sept.  T.  1801.     1  Overton's  ^ 

Tl        -ton  ^"^   ^® 

Kep.  lo7.  acknow- 

ledgment 

Held  by  the  court,  that  if  a  father  represent  a  negro  to  be  the  ?^  ^®  , 
property  of  his  son,  who  is  about  to  marry,  and  which  representation  the  proper- 
induces  to  the  marriage,  and  delivers  possession  of  the  slave,  and  to  the 
permits  that  possession  to  continue  througb  the  son's  life,  who  also  ^fiJ^^^^^ 
claims  the  negro  as  his  own,  it  is  a  gift     The  acknowledgment  ^^^ 
12 
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of  the  son,  that  the  slave  belongs  to  the  father  will  not  be  received 
in  opposition  to  the  claim  of  the  widow  of  the  son. 

4. 
Orr  et  al  v.  Pickett  et  al.  Japuary  T.  1830.     3  J.  J  Marshall's 
Rep.  279. ;    Kexningham  v.  M'Laughlin,  3   Monroe^s 
Rep.  30. 

The  ruleaa       p^  Cut.     Underwoodj  J.     Where  there  are  many  persons  liv- 

to  who 

■hall  be  ing  together,  constituting  one  family,  and  there  are  slaves  in  the 
faa^'piMiies-  service  of  the  family  subject  to  the  occasional  orders  of  each  mem- 
"•"•  ber  of  it,  the  possession  in  law  should  be  considered  and  regarded 

as  in  those  of  the  family  who  have  the  right  to  the  property.  In  such 
case,  if  an  infant  be  the  real  owner,  and  have  title  to  a  slave,  the 
infant  should  be  regarded  as  in  possession,  although  the  father 
controls  the  slave,  and  causes  it  to  work  as  he  pleases.  So,  also, 
if  the  title  be  not  in  the  infant,  but  in  another,  who  is  bound  to 
hold  the  title  for  the  use  of  the  infant ;  then  we  are  of  opinion  the 
possession  should  still  be  considered  with  the  infant,  as  cestui  que 
use,  although  the  father  directs  and  superintends  the  Tabor  of  the 
slave.  If  parents  and  adult  children  live  together,  and  slaves  wait 
on  the  family  promiscuously,  as  they  may  be  ordered,  and  the 
father  as  the  head  of  the  family  should  superintend  and  direct  the 
most  important  employment  of  the  slaves,  still  possesssion  should 
be  regarded  as  being  with  those  of  the  family  who  have  title. 
Where  many  persons  are  in  the  enjoyment  of  the  use  of  property, 
be  they  adults,  or  infants  in  part,  those  who  trust  upon  the  faith 
of  the  property  are  bound  to  discriminate,  and  to  ascertain,  at  their 
peril,  who  has  title  among  those  using  the  property.  When  the 
title,  whether  it  be  legal  or  equitable,  is  found  to  be  in  one  who, 
with  others,  seems  to  be  enjoying  the  use  in  common,  the  posses- 
sion in  law  is  fixed  with  that  one  having  title,  and  his  creditors 
alone  can  reach  the  property. 

5. 
MiDDLETox   V.  Carrol.    June  T.   1830.     4  J.  J.  MarshalFs 

Rep.  143. 

The  rule  in       Held  by  the  courts  BuckncTy  J.,  that  an  unconditional  sale  of 
lUiiiuokjr.  gjaves,  where  possession  remains  with  the  vendor,  is,  per  u^  fraud- 
ulent against  creditors  tiid  purchasers. 
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6.  •; 

VsRDiBR  V,  Leprete.  May  T.  1832.     4  Louisiana  Rep.  41. 

Per  Cur.     JUartin^  J.     A  vendee  who  suffers  personal  property  And  Loui- 
purchased  to  remain  in  possession  of  the  vendor,  and  thus  enables  "^^ 
him  to  acquire  credit,  or  deceive  a  subsequent  purchaser,  cannot 
resist  the  claim  of  his  vendor's  creditor,  nor  that  of  a  subsequent 
bona  fide  purchaser. 

7. 
HoBBs  V.  Bibb.  July   T.   1827.     1   Stewart's  Alabama  Rep.  Poiscasion 
54.;  S.  P.  Ayres  v.  Moobe,  ibid.  336.;  Martin  v.  White,  ^^p^^^ 

'  '  '   property 

ibid.  163.  remaining 

in  the  ven- 

Hobbs  purchased  slaves  of  J.  &  J.  Estells  for  a  debt  they  owed  ^'^r  is  pre- 

-  .  *  .  "^  Fumptive 

mm,  and  left  them  m  their  possession  on  hire,  and  while  in  theur  eridenceof 

ownership 

, which  may 

be  rebut- 

•  Fraud  Titiatea  aH  contracts.    Even  a  prit^ate  act  of  the  legislature  may  be  avoided,  ?**'»*  ^^\  ** 
if  it  was  obtained  by  deception  and  fraud.    Commonwealth  v.  Breed,  4  Pick.  Rep.  ^ence  of 
460.    Panont,  Ch.  J.,  obsenred,  in  Bliss  v.  Thompson,  4  Mass.  Rep.  488.,  that,    it  fraud,  per 
is  generally  true,  that  a  man  shall  not  be  required  to  aver  against  his  own  deed.    But  ''* 
the  case  of  (hud  is  always  excepted,  which  vitiates  every  contract    A  vendor  of 
goods  is  bound  to  disclose  a  hitent  defect,  if  known.    Hugh  v.  Evans,  4  M'Cord's 
Rep.  169. ;  yet  the  sale  and  delivery  of  goods  will  pass  the  title  as  between  the  par- 
ties, although  obtained  by  fraud.  Rowley  v.  Bigelow,  12  Pick.  Rep.  307. ;  Somers  v. 
Brewer,  2  Pick.  Rep.  184.    And  whether  there  is  fraud  or  not,  must  depend  upon 
the  peenliar  circumstances  of  each  case.    In  general,  it  is  not  a  conclusion  firom  a 
singl«  fact,  but  from  all  the  fads;  and  is,  therefore,  a  proper  subject  for  inquiry  by 
ft  juiy  in  a  court  of  law.    Watkin*s  v.  Stockett's  Ad'mr,  6  Har.  it  Johns.  Rep.  435. 
455.    And  there  must  be  a  fraudulent  design.    Young  v.  Covell,  8  Johns.  Rep.  23. 
When  matters  are  alleged  to  be  fraudulent  in  a  court  of  law,  it  is  for  die  jury  to  find 
the  facts,  and  determine  their  character.  Gregg  v.  Lessee  of  Sayre  and  Wife,  8  Conn. 
Rep.  244.    And  it  may  be  laid  down  as  a  general  principle,  that  a  conveyance  of 
lands  or  goods  liable  to  be  set  aside  for  fraud,  will  be  good  in  the  hands  of  a  bona  fide 
purchaser  of  the  vendee  without  notice.    Fletcher  v.  Peck,  6  Cranch's  Rep.  133. ; 
Mowrey  v.  Walsh,  8  Cowen's  Rep.  233  ;  HoUingsworth  v  Napier,  3  Caines*  Rep. 
182.    And  it  may  also  be  laid  down  as  a  general  principle,  that  on  the  absolute  sale 
of  goods  possession  must  accompany  the  deed,  and  the  want  of  change  of  possession 
M  considered,  per  «r,  such  a  circumstance  as  to  render  the  transaction  fraudulent  and 
void.    Talcott  V.  Witeox,  9  Conn.  Rep.  134.  ;  Patten  v.  Smith,  4  Conn.  Rep.  455  j 
Burrows  v.  Stoddard,  3  Conn  Rep.  160. ;  Chumar  v.  Wood,  1  Halst  Rep.  155. 

The  leading  case  in  which  this  principle  has  been  effected,  and  in  which  the  ex- 
ceptions to  the  rule  are  stated,  is  in  Bissell  v.  Hopkins,  3  Cowen's  Rep.  166.  It  was 
held  in  that  caste,  that  possession  of  goods  remaining  in  the  hands  of  the  vendor  after 
sale,  is  but  prima  fucie  evidence  of  fraud  as  to  creditors,  and  may  be  explained.  Bi^. 
sell  V.  Hopkins,  3  Cowen's  Rep.  166.  Numerous  cases  are  cited  in  the  note  to  the 
case,  to  show,  that  the  English  rule  is  incumbered  with  so  oiany  exceptions  as  to  be  no  lon- 
ger of  use  in  any  practical  application  to  the  subject  of  frauds.  Where  the  sale  ia 
abtUutet  howcvBT,  th«r«  can  be  but  little  doubt  that  the  interest  of  socie^  wouM  be 
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possession  they  were  seized  under  an  execution  against  Estells,  by 
a  judgment  creditor,  the  defendant,  whose  judgment  was  entered 
about  the  time  of  the  sale  to  Hobbs. 

The  court  charged  the  jury,  that  although  no  fraud  may  have 
been  intended  by  the  parties,  and  although  a  fair  price  may  have 
been  actually  paid  by  Hobbs,  and  although  the  contract  of  hire 
from  Hobbs  to  Estells  might  be  also  bonafide^  for  a  fair  price,  and 
without  intentional  fraud,  yet  that  the  possession  of  the  property 
remaining  with  Estells  was  fraud  of  itself,  as  to  creditors,  and  ren- 
dered the  title  of  Hobbs  inoperative.     Hobbs  excepted. 

Per  Cur.     Lipscomb^  Ch.    J.     After    referring   to    Shepard's 
Touchstone,  66.,  Twyne's  case,  3  Cooke's  Rep.  87.,  Edwards  v. 
Harben,  2  T.  Rep.  587.,  Kid  v.  Rawlinson,  2  Bos.  &  Pul.  59., 
Lady  Arundel  v.  Phips  et  al.,  lOVesej's  Rep.  145.,  Stewart  v. 
Lorob,  1  Broad.  &  Bing.  506.,  Watkins  v.  Burch,  4  Taunt.  Rep. 
823.,  Hamilton  v.  Russel,  1  Cranch's  Rep.  399.,  Ludlow  v.  Hurd, 
19  Johns.  Rep.  221.,  and  Bissel  v.  Hopkins,  3  Cowen's  Rep,  166., 
decided,  that  personal  property  remaining  with  the  vendor  is  pre- 
sumptive evidence  of  ownership  in  him;  but  this  presumption  may 
be  rebutted  by  proof:  possession  remaining  with  the  vendor  is 
ruled  to  be  onlj  prima  facie  evidence  of  fraud.     And  in  Echols  v. 
Derrick,  2  Stewart's  Rep.  144.,  the  court  held,  that  where  A.  pur- 
chased at  sheriflTs  sale,  without  notice,  a  slave  which  had  been 
previously  conveyed  by  deed  in  trust,  but  the  deed  not  recorded  in 
the  manner  required  by  the  statute  of  frauds,  and  after  the  sher- 
iff's sale,  and  before  the  expiration  of  twelve  months  from  the  date 
of  the  deed,  the  trustees  sold  the  property,  and  executed  the  trust, 
the  statute  dispensing  with  the  registry  within  twelve  months,  the 
adverse  possession  of  A.  under  his  purchase  at  the  sheriff's  sale, 
made  no  difference,  and  did  not  prevent  the  trustees  from  execut- 
ing his  trust.     And  see  Astor  v.  Wills,  4  Wheat.  Rep.  466. 


best  promoted  to  hold  it  evidence  of  fraud,  where  the  property  was  not  changed. 
Bnt  in  qualified  soles,  mortgages,  loans,  &jc.  of  property,  it  seems  to  be  necessary  in 
those  complicated  arrangements  of  which  property  is  susceptible  among  families, 
that  they  should  be  open  to  explanation,  and  that  the  mere  want  of  change  of  posses- 
sion should  not,  per  w,  be  evidence  of  fraud.  And  that  is  probably  tlie  true  distinc- 
tion which  might  be  drawn  from  the  cases.  It  is  the  principle  laid  down  in  Hamilton 
▼.  Russel,  1  Cranch's  Rep.  309.,  and  is  sustained  by  a  great  number  of  cases,  English 
and  American.  It  is  obvious,  however,  the  rule  does  not  apply  where  the  property 
is  so  tttuated  it  cannot  be  delivered.  Conrad  v.  Atlantic  Ins.  Co.,  1  Peter's  Rep. 
aea.!  Blntl  ▼.  Hopkin*s,  3  Cowen's  Rtp.  166.;  Callen  v.  Thompson,  3  Yerger^i 
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8. 
Atrbs  v.  Moorb.     January  T.  1830.     2  Stewart's  Rep,  336*. 

Trespass  by  Moore  against  the  defendant,  for  taking  away  a  ne-  Butitwfor 
gro  boy  Tom.     Ayres  pleaded,  that  he  levied  on  the  boy  as  sheriff,  ^^  ^^e!' 
the  boy  being  the  property  of  one  James  B.  Moore,  by  virtue  of  ^«J  »^  ^" 
an  execution  against  him.     The  plaintiff  relied  on  a  bill  of  sale  to  hinder    or 
him  for  the  negro,  by  James  B.  Moore,  in  March,  1825,  for  the  dftore,  ^^^ 
consideration  of  $225,  to  be  paid  at  Christmas ;  and  which  was 
duly  paid,  and  the  bill  of  sale  duly  recorded.     The  sale  took  place 
at  the  house  of  James  B.  Moore,  when  the  slave  was  delivered  by 
putting  his  hands  into  the  hands  of  the  purchaser,  who  afterwards 
went  home,  leaving  the  slave  in  the  possession  of  the  vendor. 
About  six  weeks  after  the  plaintiff  took  the  boy  home,  but  went 
backwards  and  forwards  from  the  house  of  the  purchaser  and  ven- 
dor, but  was  some  time  after,  continually  at  the  house  of  the  pur- 
chaser.    The  defendant  gave  in  evidence  a  mortgage  of  the  boy, 
made  after  the  sale  to  one  Brittain,  who  forcibly  took  the  boy,  and 
retained  him  near  twelve  months,  until  J.  B.  Moore  satisfied  the 
debt,  when  the  boy  was  returned,  and  agaiu  went  into  the  posses- 
sion of  William  Moore. 

The  counsel  for  the  defendant  requested  the  court  to  instruct 
the  jury  ^^  that  if  they  believed  the  possession  did  not  accom- 
pany and  follow  the  bill  of  sale  from  J.  B.  Moore  to  the  plaintiff, 
William  Moore,  at  the  time  of  its  execution,  that  then  the  said  bill 
of  sale  was  fraudulent  in  law,  as  against  creditors  and  subsequent 
purchasers."  But  the  court  refused,  and  charged  them,  "  that  if 
they  believed  that  the  consideration  of  the  bill  of  sale  was  himafidey 
and  that  it  was  duly  recorded,  it  was  good  and  valid  in  law,  though 
the  negro  remained  in  possession  of  the  vendor  previous  to  that 
time." 

The  Courtf  Lipscomby  Ch.  J.,  and  Saffold,  J.,  both  gave  opinions, 
and  after  referring  to  Hobb  v.  Bibb,  supra ;  BisscU  v.  Hopkins,  2 
Cowen'sRep.  431.,  Barron  v.'Paxton,5  Johns.Rep.  2G1.,  Dawes  v. 
Cope,  5  Binney's  Rep.  265.,  Brooks  v.  Powers,  15  Mass.  Rep.  244., 
Howell  V.  Elliott,  1  Badger  &  Dev.  Rep.  76.,  Clow  v.  Woods,  5 
Serg.  &  Rawle's  Rep.  275.,  held,  that  where  the  vendor  remains  in 
possession  of  personal  property  sold,  it  is  not  suiBcient,  as  against 
creditors,  that  the  consideration  of  the  sale  be  bona  fide,  and  the 
bill  of  sale  recorded  ;  it  must  appear  that  the  sale  was  not  made  to 
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hinder  or  delay  creditors;  and  whether  it  was  made  to  hinder  or 
delay  creditors,  is  to  be  determined  by  the  jury  from  all  the  cir- 
cumstances. 

9. 
Gabth'0  Ez^Bf  V.   Barksdale.      March  T.  1816.     5  Munf. 
Rep#  101. 1  GA  v.  Mosbly,  2  Munf.  Rep.  543. ;  Beaslst 
V.  OwBN,  3  Hen.  &  Munf.  Rep.  449. 

Five  yean'  Trespass  brought  by  Barksdale  against  Garth,  sheriff,  for  un- 

po^ssion  lawfully  seizing  two  slaves.     The  plaintiff  claimed  the  slaves,  as 

^^  der^r*  ^*^^>^5  ^^®"  ^^^  original  owner,  and  only  having  lent  them  to  Barks- 
lo«n  by  pa-  dale,  who  had  married  his  daughter  ;  the  defendant  undertook  to 

ment,  prove  that  the  slaves  had  been  in  Barksdale's  peaceable  and  unin- 

urln  the^  terrupted  possession  for  five  years  from  the  time  when  they  were 

loanee,  fi^gt  loaned  him,  and  before  the  service  of  the  execution. 

subject  to 

his  credit-  The  court  instructed  the  jury,  that  if  the  slaves  loaned  by  the 
which"can-  plaintiff  to  Barksdale,  had,  before  the  expiration  of  the  five  years, 
"^^'ted  b^  been  returned,  by  the  consent  of  the  lender  and  borrower,  that 
returning  would  interrupt  the  possession ;  and  that  even  if  the  borrower, 
the  expira-  after  five  years'  possession  of  the  slaves,  had  surrendered  the  same 
^on  of  the  ^^  ^j^^  lender,  the  lender's  right  to  the  slaves  became  revested  in 

uv e  years* 

him,  so  as  that,  in  neither  case  could  an  execution,  in  behalf  of  a 
creditor  against  the  borrower,  which  issued  subsequent  to  the  last 
return  of  the  slaves  into  the  borrower's  possession,  be  levied  on 
said  slaves,  although  in  the  borrower's  possession  at  the  time  of 
levying  said  execution,  unless  five  years  had  again  elapsed  after 
the  possession  of  said  slaves  was  restored  to  the  borrower.  Ver- 
dict for  plaintiff;  and  the  defendants  appealed. 

Per  Cur.  The  Court  is  of  opinion,  that  the  instruction  of  the 
superior  court  is  erroneous  in  this,  that  the  five  years'  possession 
of  the  negroes  by  Douglas  Barksdale,  if  proved,  vested  a  title  in 
him,  which  enured  in  favor  of  his  creditors,  notwithstanding  he 
might  thereafter  have  returned  the  same  to  the  plaintifi^  from  whom 
he  had  received  them.     Judgment  reversed.     See  Boyd  et  al.  v. 

*Stiunback  et  al.,  5  Munf.  Rep.  305.     Where  the  court  declared, 

t' 

that  a  loan  of  slaves,  though  not  declared  by  deed  in  writing,  duly 
recorded,  and  therefore  void  as  to  creditors,  (the  loanee  having 
coatinued  in  possession  five  years  without  such  demand  as  would 
bar  their  right,)  is  nevei-theless  effectual  between  the  parties  and 
their  representatives.  If,  therefore,  the  loanee  die  in  possession, 
they  are  not  to  be  considered  as  assets  belonging  to  his  estate,  nor 


i-/ 
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ean  bs  recovered  as  such  ;  bein;  liable  to  his  creditors,  so  far  as 
their  claims  remain  unsatisfied  by  the  assets  in  the  hands  of  his 
executor  or  administrator,  but  no  farther.  And  if  the  assets  be 
deficient,  a  court  of  equity  will  give  the  creditors  relief;  they  will 
make  the  assets  liable,  in  the  first  place,  sp  fai^as.tbey  extend, 
after  which  it  will  allow  the  lender  a  limited  time  to  make  good 
the  deficiency,  and  in  defualt  thereof,  a  sale  of  (he  slates. 


(O.)  Bt  Pbescription. 


1. 
Broh  y*  Jenkins.    April   T.   1821.       9  Martin's    Louisiana 

Rep.  526. 

This  suit  is  brought  by  the  plaintiff,  as  heir  to  his  mother,  to  if  a  slave 
recover  a  slave  named  Lazare.     The  testimony  on  the  part  of  the  ?«  claimed 

*  bypre- 

plaintiff  is,  that  he  is  the  only  child  of  Madame  Broh  ;  that  the  scnption, 
slave  Lazare  belonged  to  her  in  the  year  1803,  when  she  resided  tion'ia^to 
at  Jeremy, -in  the  island  of  St.  Domingo;  that  she  sent  him  to  e^acc^IT 
Charleston  in  that  year ;  that  she  died  at  Baracoa,  about  the  end  ing  to  the 
of  1808,  or  begining  of  1809  ;  that  the  plaintiff  was  born  in  1792,  country  in 
or   179S,   and   was  consequently  26  or  27  years  old  when  this  ^^^^JiulT 
suit    was    commenced.      The    testimony  on    the    part  of   the  acquired, 
defendant  is,  that  Lazare  was  in  possession  of  Mr.  Placide,  in 
Charleston,  about  fourteen  years  before  this  suit  was  commenced, 
where  he  always  remained,  until  sold  to  defendant;  that  Placide 
sold  him  to  Dastras  on  the  26th  day  of  May,  1806,  who  possessed 
him,  as  owner,  until  his  death,  in  the  summer  of  1817,  a  term  of 
eleven  years  ;  that  he  was  in  October,  1817,  sold  to  Lazarus;  that 
Lazarus  sold  him  to  defendant,  on  the  2d  of  August,  1819,  in 
Charleston,  South  Carolina.     The  plaintiff  arrived  here  ia  1809. 
The  negro  Lazare  was  brought  here  by  the  defendant,  iathe  month 
of  August,  1819,  and  this  suit  was  commenced  the  15tKSepteinber| 
in  the  same  year.     The  defendant  sets  up  the  title  of  prescription 
by  virtue  of  possession,  in  himself  and  others,  under  wham  lie 
claims,  founded  on  the  several  sales  which  were  produced.     Tie 
principal  question  in  this  case  was,  by  what  law  will  the  couA 
judge  of  the  prescription :  that  of  South  Carolina,  where  the  sln>Te 
was,  or  that  of  this  state,  where  the  suit  is  brought. 

PwieTf  J. '  The  prending  judge  of  this  court  has  gone  so  fiiDy 
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into  the  case,  in  the  opinion  which  he  has  prepared,  that  I  shall 
confine  my  examination  to  what  I  consider  the  main  question  in 
the  cause,  and  that  is,  whether  the  statute  of  limitations  of  South 
Carolina  has  vested  a  title  to  the  slave  in  the  defendant.  This 
inquiry,  I  think,  will  be  best  conducted,  by  pursuing  the  follow- 
ing divisions  of  the  subject : — 

1.  Did  the  statute  vest  a  title  in  South  Carolina? 

2.  Whether  the  owner  of  the  property  is  bound  by  a  law  of 
this  description,  when  it  was  proved  that  he  did  not  reside  in  the 
country  where  it  was  enacted  ? 

3.  Supposing  the  title  to  have  been  vested,  in  the  state  where 
the  statute  was  in  force,  is  there  any  thing  in  our  laws  which  pre- 
vents the  defendant  claiming  the  benefit  of  that  title  here? 

I.  The  statute  of  South  Carolina  is  an  act  of  limitation,  and 
from  the  perusal  of  it  alone,  it  might  be  doubted  whether  it  was 
any  thing  more  than  a  bar,  which  could  be  plead  by  the  possessor, 
to  an  action  in  which  the  property  was  demanded.  Rut  it  appears 
that  judicial  interpretation  of  the  act  has  held,  that  it  vests  title  ; 
and  there  is  no  doubt,  from  the  decisions  in  thai  state,  that  there 
the  person  claiming  slaves  under  the  statute  could  recover  them 
in  the  hands  of  another,  as  well  as  plead  the  act  to  an  action 
commenced.    2  Bay's  Rep.  156.  425. 

II.  The  next  point,  whether  the  plaintiff,  not  being  a  citizen,  or 
resident  of  South  Carolina,  can  lose  his  right  to  property  by  a  law 
of  that  country,  is  that  which  has  presented  the  most  difficulty  to 
my  mind.  If  it  had  been  shown  in  this  cause,  that  both  parties 
were  citizens  of  that  state,  I  should  have  no  doubt  that  both  were 
bound  by  these  laws,  in  virtue  of  which  the  one  acquired,  and  the 
other  lost  a  title  to  the  property  ;  and  that  the  right  thus  acquired 
would  not  be  destroyed  by  the  removal  of  one  of  the  parties  into 
another  country. 

It  is  stated  by  Huberus,  an  eminent  writer  on  the  subject,  that 
whoever  makes  a  contract,  in  any  particular  place,  is  subject  to  the 
la^  of  the  place  as  a  temporary  citizen.  3  Dall.  Rep.  370.,  in  note. 
The  rule  is  held  to  apply,  where  a  contract  is  made  in  one  country, 
to J)e  executed  in  another,  and  the  law  of  that  where  the  agreement 
is  *ip  be  performed,  will  form  the  rule  of  action  for  the  parties. 
Now,  although  it  has  not  been  shown,  that  the  plaintiff,  or  those 
under  whom  he  claims,  ever  were  residents  or  citizens  of  South 
Carolina,  or  that  they  made  any  contract  there,  in  relation  to  the 
property  now  sued  for,  yet  enough,  I  think,  has  been  proved  to 
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enable  us  to  apply,  safely  and  correctly,  the  principles  of  law  just 
stated,  to  the  case  now  before  the  court  For  as  the  evidence 
establishes,  that  the  slave  in  question,  was  sent  by  the  plaintifiTs 
mother  into  South  Carolina,  under  the  care  of  an  agent,  this  was  a 
voluntary  placing  of  her  own  property  under  these  laws,  to  enjoy 
their  protection  ;  to  take  their  advantages,  if  any  in  relation  to  it ; 
and  consequently*  to  bear  with  their  inconveniences. 

IIL  If  the  title  set  up  here  was  by  sale,  donation,  exchange,  or 
any  other  contract  made  in  South  Carolina,  we  should  hold  it  good 
here,  if  it  was-so  in  that  state,  and  the  only  inquiry  would  be,  did  it 
▼est  title  there  1    Prescription  is  a  mode  of  acquiring  property. 
Civil  Code,  482.,  art  32. ;  PotUer,  TraU6  de  la  Pre$criptum,  chap. 
1.  As  strictly  so  as  the  cases  of  contracts  just  put    Digest,  liv.  50. 
tit  16.  loi,  28.     If  in  a  common  case  of  alienation,  we  hold  it  good 
and  valid,  because  the  laws  of  the  country  where  it  was  made  held 
it  so^  I  cannot  see  any  good  reason  to  reject  that  of  prescription ; 
for  it  vests  and  devests  title,  by  the  very  same  authority  which  de- 
clares that  other  species  of  contracts  have  that  effect.     In  some  of 
our  sister  states  it  has  been  held,  that  in  a  suit  for  the  recovery  of 
money,  the  law  of  limitation  in  the  state  where  the  suit  is  brought 
most  govern  the  rights  of  the  parties,  and  not  that,  where  the 
contract  was  made.     There  b  a  clear  distinction,  in  my  mind, 
between  cases  of  that  description,  when  the  statute  is  pleaded  as  a 
bar  to  the  demand,  and  that  now  before  the  court,  when  it  vests  a 
complete  title  to  a  specific  thing ;  for  I  have  already  stated,  that  I 
cannot  distinguish  between  the  title  conferred  by  prescription,  and 
that  acquired  by  any  other  mode  of  alienation  and  acquisition. 
When  the  question  does  occur  here  in  a  suit  for  money,  it  will  be 
then  time  enough  to  examine,  whether  the  law  of  this  state,  as  it 
regards  the  limitation  of  actions,  or  that  where  the  parties  contract- 
ed and  hired,  shall  govern  their  rights ;  or  if  the  decisions  on  this  sub- 
ject  can  be  reconciled  with  the  principles  of  law,  or  supported  by 
the  authorities  on  which  they  profess  to  rely.     I  am  therefore  of 
opinion,  that  the  judgment  of  the  parish  court  be  affirmed,  with  costs. 

Martmy  J.  I^have  carefully  considered  the  opinion  which  Judge 
Mathews  has  prepared,  and  is  about  to  read,  and  perfectly  concur 
with  him. 

MathewSf  J.     This  suit  is  brought  to  recover  from  the  defend- 
ant a  slave  in  his  possession,  claimed  by  the  plaintiff,  as  sole  heir 
to  his  mother,  in  whom  he  alleges  title,  at  the  time  of  her  death. 
The  defendant  relies  on  a  titie  derived  through  several  persons  re- 
13 
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siding  in  South  Carolina,  and  on  a  right  acquired  by  possession 
and  prescription.  Judgment  being  for  the  defendant  in  the  court 
below,  the  plaintiflf  appealed.  The  evidence  on  the  part  of  the 
appellants,  which  is  entirely  oral,  establishes  his  heirship,  as  alleged, 
and  shows  that  his  mother  had  the  slave  in  dispute  while  she  resided 
in  the  islands  of  St.  Domingo  and  Cuba,  from  which  latter  place 
she  sent  him  to  South  Carolina.  The  acts  of  sale  oflfered  by  the 
appellee  to  support  his  title  were  objected  to  by  the  counsel  of  the 
plaintiff,  as  not  being  sufficiently  proven  ;  and  bills  of  exceptions 
regularly  taken  to  the  opinions  of  the  judge  of  the  court,  a  quo,  by 
which  they  were  allowed  to  be  given  in  evidence.  But  from  the 
investigation  which  I  have  given  the  cause,  it  is  deemed  unneces- 
sary to  examine  those  exceptions ;  as  the  testimony,  received  with 
out  opposition,  clearly  establishes  an  uninterrupted  and  peaceable 
possession,  of  at  least  fifteen  years'  duration,  in  the  persons  under 
whom  the  defendant  claims.  Admitting  that  the  evidence  in  the 
case  draws  title  in  the  ancestor  of  the  appellant,  and  that  the  de* 
fendant's  claim  rests  solely  on  a  title  vested  in  those  under  whom 
be  holds  the  slave,  acquired  by  prescription  ;  the  first  question  to 
be  disposed  of,  as  stated  by  the  plaintiff's  counsel,  is,  by  what  laws 
must  the  cause  be  decided,  in  relation  to  the  title  set  up  by  the 
appellee  1  Those  of  South  Carolina,  where  the  property  was,  or 
those  of  this  state,  where  the  suit  is  commenced  1  I  am  of  opin- 
ion, that  the  validity  of  this  title,  by  prescription,  ought  to  be  ascer- 
tained and  determined  according  to  the  laws  of  the  former  state. 
Were  it  to  be  settled  by  our  laws  on  the  subject,  there  would  be 
little  difficulty  in  deciding  the  case,  as  they  would  not  operate  on 
the  slave  in  dispute,  previous  to  his  having  been  brought  within  the 
limits  of  the  state.  And  this  did  not  happen,  as  is  shown  by  the 
record,  until  a  month  or  two  before  the  commencement  of  the 
present  action.  The  law  of  South  Carolina,  on  which  the  defend- 
ant rests  his  title,  is  a  statute  of  limitations,  prescribing  the  period 
within  which  suits  may  be  rightfully  commenced  in  that  state, 
having  for  their  object  and  end,  the  same  which  is  here  sought  by 
the  plaintiff.  The  period  of  limitation  is  there,  four  years  for  per- 
sons present,  and  one  more  is  allowed  to  those  who  are  absent, 
making  five  for  the  latter,  and  by  the  lapse  of  this  time  their  right 
of  action  is  barred.  It  is  contended,  on  the  part  of  the  appellant, 
that  this  law  must  be  considered  as  relating  only  to  the  remedy,  or 
relief  grantable  by  the  courts  of  justice,  and  not  to  the  right  of 
property.  In  otberwords,  that  it  is  kx/orifSmd  not  hx  loci  contraduf; 
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mnd  that  to  the  former  species  of  laws,  a  foreign  tribunal  will  gtve 
no  effect  So  far  as  thay  relate  to  the  recovery  of  debts,  from  the 
cases  cited  in  support  of  this  doctrine,  little  doubt  can  remain  of 
such  being  the  practice  adopted  by  the  courts  in  several  states  of 
the  union,  and  supported  by  the  opinions  of  judges  higly  eminent 
for  talents  and  learning.  Without  admitting  or  denying  the  cor-> 
rectness  of  these  decisions,  as  founded  in  justice,  policy,  and  a 
proper  comity  between  the  states,  I  think  the  case  now  under  con-^ 
aideration  may  be  clearly  distinguished  from  any  which  have  been 
exhibited  to  the  court.  The  questions  in  them  decided,  turned 
wholly  on  disputes  about  privileges,  or  a  right  to  recover  debts, 
barred  by  the  laws  of  limitation  which  were  in  force,  in  the  former 
remdence  of  the  contracting  parties ;  and  such  laws  are  based 
solely  on  a  presumption  of  payment.  In  no  instance  was  there 
any  contest  relative  to  rights  or  title,  vested  in  the  possessor  of  pro- 
perty, as  a  neccessary  consequence  resulting  from  a  statute  of  limi-* 
tationa,  which  barred  the  claim  of  the  owner.  Whatever  might  be 
ray  opfaiion  as  to  the  force  and  effect  which  ought  to  be  given  to 
the  laws  of  limitation  of  a  foreign  state,  in  relation  to  the  recovery 
of  debts,  I  have  no  doubt  they  may  become  the  means  of  acquiring 
title,  when  they  operate  so  as  to  prevent  the  proprietor  from  reco- 
vering his  property  in  consequence  of  an  adverse  possession. 

Possession  of  things  is  prima  facie  evidence  of  right  and  title  to 
them ;  and  if  it  has  been  of  such  duration,  that  the  laws  of  the 
country  where  they  are  situated  will  not  allow  the  possession  to  be 
disquieted,  I  do  not  think  it,  by  any  means,  a  forced  and  unfair 
c  onstruction  of  law,  to  decide,  that  title,  absolute  and  indefeasible, 
is  gained  by  such  possession.  The  owner,  by  neglecting  to  use 
the  remedy  accorded  to  him,  loses  his  right,  which  the  bona  fide 
possessor  acquires.  It  is  perhaps  true,  that  fraud  on  his  part,  or 
excusable  ^orance  on  the  part  of  the  proprietor,  might  require  a 
different  interpretation  and  application  of  the  law  of  limitation. 
Bat  in  the  present  case,  it  cannot  be  pretended  that  either  of  them 
existed.  The  evidence  shows  that  good  faith  accompanied  the 
possession  of  the  slaves  in  every  change  of  master  ;  and  that  he 
was  sent  by  the  plaintiff's  mother  to  South  Carolina ;  so  that  she 
could  not  be  ignorant  of  the  laws  under  which  he  was  placed,  and 
her  means  of  redress  against  adverse  possessors. 

This  view  of  the  subject  places  a  law  of  limitation  to  an  action 
for  the  recovery  of  property,  on  a  footing  with  the  usucapio  of  the 
Roman  system  of  jurisprudence,  viz.  a  mean  of  acquiring  property ; 


100  SLAVERY. 

nor  am  I  able  to  discoyer  any  incoogrutty  in  the  principles  on 
wbich'these  rules  are  founded.  Usveapio  is  defined  in  the  Roman  Di* 
gest  to  be  adjectio  dominn  pm*  cofitinuatiomm  poiseimms,  temporis 
Uge  definiti. — It  was  introduced  for  the  public  good>  that  the  titles 
of  property  might  not  forever  remain  uncertain,  after  allowing  suf- 
ficient time  to  the  owners  to  pursue  their  claims.    D.  41. 3.  1. 

In  the  early  periods  of  states,  it  maybe  considered  sound  policy  to 
make  the  time  for  acquiringproperty  by  possession  of  short  duration. 
By  the  ancient  Roman  law,  as  contained  in  an  article  a!  the  Twelve 
Tables,  one  year  of  possession  was  sufficient  to  save  title  to  move- 
.   ables,  and  two  to  immoveables,  being  what  were  termed  re$  numdjnL 
In  regard  to  incorporeal  things,  the  /V<s(or  had  established  a  prescrip- 
tion of  ten,  and  twenty  years,  or,  as  it  is  called,  fongi  temporis.    At 
first,  under  this  prescription  the  possessor  did  not  acquire  the  domi- 
nion of  the  thing,  but  only  the  benefit  of  an  exception,  or  plea  in  bar, 
to  any  action  brought  by  the  proprietor.    Afterwards,  the  actio  uHlu 
was  accorded  to  the  possessor  to  recover  the  thing,  when  he  had 
lost  the  possession,  pour  revendiquer  k  chose^  as  expressed  by  Po- 
thier.     The  distinction  between  res  manc^  and  nee  numdpHy  was 
abolished  by  the  emperor  Justinian^  and  usucapio  and  prescription 
longi  temporis  put  on  the  same  footing  ;  this  constitution,  on  this 
subject,  it  is  believed,  forms  the  basis  of  the  laws  relating  to  pre- 
scription in  those  countries  which  have  founded  their  jurisprudence 
on  the  Roman  law  ;  and,  in  all  of  them,  it  is  considered  a  mode  of 
acquiring  property.  .  But  it  is  seen,  that  even  before  this  law  of 
Justinian,  an  action  had  been  accorded  to  a  possessor  to  recover 
property  of  which  he  had  lost  possession ;  and  this  could  only 
have  been  regular,  on  the  principle  that  he  had  acquired  title  by 
such  possession.     Upon  the  whole,  I  am  of  opinion,  that  laws  lim-* 
iting  the  time  within  which  actions  ought  to  be  commenced  for  the 
recovery  of  property,  may  operate  in  such  a  manner  as  to  vest  a 
title  in  a  bona  fide  possessor,  and  that  the  law  of  South  Carolina 
has  produced  this  effect  in  the  present  case.     Judgment  affirmed^ 
with  costs. 


2. 
Dunbar  v.  Nichols.    July  T.  1821.     10  Martin's  Louisiana 

Rep.  184. 


A  p«^ 


^  "J™*      Martin,  J.    The  plaintiff  demands  a  recision  of  the  sale  of  a  slave 
he  bought  firom  the  defendant,  on  account  of  herhavingbeen  attack- 
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ed  with  an  incurable  disease  at  the  time  of  the  sale.    She  being  dead  it.   The 
nnce,  tb«  defendant  pleaded  the  general  issue  only.     There  was  pjea  can- 
a  yerdict  and  judgment  for  him,  and  the  plaintiff  appealed.  pnld^«roA 

Our  attention  is  first  arrested  by  a  bill  of  exceptions  to  a  part  fi^  ^y  ^* 
of  the  judge's  charge,  in  which  he  said,  that  '^  in  the  opinion  of  the 
court,  the  plaintiff  was  not  founded  in  his  right  of  action,  not  hav- 
ing filed  his  petition  within  six  months  after  the  discovery  of  the 
disease."  The  law  has  provided  defendants  with  the  plea  of  pre- 
scription, that  they  may  use  it  as  a  shield  to  protect  themselves 
against  unjust  claims,  not  to  use  it  as  a  weapon  to  destroy  just 
rights.  The  party  who  uses  it  in  an  unrigheous  case,  sins  gre- 
riously,  and  the  court  neither  can  or  ought  to  supply  the  want  of 
it,  ex  officio.  When  the  plea  is  not  made,  the  presumption  is,  that 
the  defendant  thinks  it  would  not  avail  him  at  all,  and  that  he  can- 
not righteously  avail  himself  of  it.  The  district  court,  in  my  opi- 
nion, erred,  in  directing  the  jury  to  disregard  the  plaintiff's  right,  on 
the  ground  that  it  was  exercised  too  late,  and  I  think  the  judgment 
ought  to  be  reversed, 

Mathewif  J.     I  concur  in  this  opinion.     Judgment  reversed. 

3. 
Delphinb  v.  DEvfezE.  June  T.  1824.     14  Martin's  Louisiana 

Rep.  650. 

Per  Cur.     Porter.  J.     The  plidntiff  urges,  she  is  descended  from  P^cacrip- 

don  IS  ne» 

one  Marie  Catherine,  a  negro  woman  now  deceased,  who  was  the  ver  piead- 
slave  of  a  certain  Marie  Durse,  and  that  the  said  Marie  emancipa-  claim  ^of  * 
ted,  and  set  free,  Catherine,  and  her  children,  Florence,  Luce,  ^'•e^dom. 
and  Cathenine,  the  mother  of  the  petitioner.  She  complains  that 
the  defendant  illegally  holds  her  in  slavery,  and  prays  that  she 
may  be  decreed  free,  and  recover  damages  for  the  injury  she  has 
sustained  by  being  held  in  servitude.  The  defendant  pleaded  the 
general  issue,  and  prescription.  We  shall,  before  entering  on  the 
merits,  dispose  of  the  exception,  which  forms  the  second  ground 
for  defence  in  the  defendant's  answer.  We  do  so,  by  referring  to 
the  third  partida,  title  twenty-nine,  law  twenty-four,  in  which  we 
find  it  provided,  that  if  a  man  be  free,  no  matter  how  long  he 
may  be  held  by  another,  as  a  slave,  his  state  or  condition  cannot 
be  thereby  changed,  nor  can  he  be  reduced  to  slavery,  in  any  man- 
ner whatever,  on  account  of  the  time  he  may  have  been  held  in 
servitude.     The  plaintiff  is  entitled  to  her  freedom. 
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4. 

Chretibn  v.  Thbakd.    June  T.  1824.     14  Martin's  Louisiana 

Rep.  682. 

Vnmsrtp-  Per  Cur,  Porter^  J.  This  is  a  redhibitory  action,  in  which  the 
teruptedby  plaintiff  seeks  to  return  a  slave  he  purchased  from  the  defendant, 
in  wSch"  ^^^  ^^^  back  the  price.  The  defect  alledged  is,  that  the  slave  is 
the  plain-  a  thief,  and  addicted  to  robbery,  and  it  is  further  charged,  that  the 
suited.  vendor  knew  he  had  those  vices  at  the  time  he  sold  him.  An 
action,  founded  on  the  same  cause  as  the  present  one,  has  been  al- 
ready before  us.  11  Martin,  11.  The  plaintiff  was  there  non- 
suited, because  he  had  not  furnished  proof  that  he  brought  suit 
within  six  months  after  he  obtained  the  knowledge  of  the  defect. 
The  present  record  shows,  that  he  fully  removed  this  objection. 
Several  grounds  of  defence  have  been  presented  in  this  court 
against  the  right  of  the  petitioner  to  recover.  The  last  point  is 
that  of  prescription.  On  this  head  the  counsel  for  the  defendant 
referred  to  several  authors  who  have  written  on  the  French  law. 
According  to  them,  prescription  is  not  interrupted  by  a  suit  in 
which  the  plaintiff's  demand  is  rejected  ;  nor  where  there  is  a 
voluntary  abandonment  of  the  action.  PandecUfFraiM^cMti^  vol.  7. 
581,  582.  Dunod^  Trait/ de  Prescriptiony  93.  ;  Deni^art,  vol.  3. 
740.  It  is  unnecessary  for  us  to  go  into  the  question,  how  the  law 
stands  in  that  country,  or  to  inquire  how  much  of  the  doctrine  on 
which  the  appellant  relies,  depends  on  provisions  particular  to  the 
French  jurisprudence.  By  that  of  Spain,  greater  facilities  were 
afforded  the  creditor  to  interrupt  prescription.  According  to  the 
Sd  partida,  title  29.  law  29.,  a  simple  demand  of  the  debtor,  in  the 
presence  of  witnesses,  was  sufficient.  Why  an  action  in  a  court  of 
justice,  although  not  followed  up  to  any  final  judgment,  should  not 
have  as  much  effect  as  a  simple  request,  which  is  not  succeeded  by 
a  suit,  is  not  perceived  by  us.  Admitting,  however,  that  it  has  not, 
another  provision  of  the  law  already  cited,  declares,  that  presciip- 
tion  is  interrupted  by  a  suit,  and  we  find  nothing  in  that  law  which 
makes  any  exception,  or  which  goes  to  show  that  this  interruption, 
which  is  declared  to  result  from  a  demand  in  justice,  loses  effect, 
because  the  action  is  not  prosecuted  to  final  judgment.  Prescrip- 
tion, says  this  law,  ceases  to  run  from  the  time  suit  is  brought.  Of 
this  opinion  must  have  been  the  compilers  of  our  code,  for  in 
transcribing  into  it  the  provisions  of  the  Code  Napoleon,  on  the 
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subject  of  presGription,  they  omitted  inserting  the  article  2247, 
which  declares^  that  if  the  plaintiff  desist  from  his  suit,  or  if  his  de- 
mand be  rejected,  prescription  will  not  be  interrupted. 


5. 


TIm  ktter 


Peters  v.   Chares.     March  T.  1833.  4  Yerger*g  Tennessee  uie**tfiird 

Per  Cur,  Greeny  J.  The  latter  clause  of  the  3d  section  of  the  25.  only  ap- 
act  of  1801,  ch.  25,  declaring  valid  all  loans  bona  fide^  &c.,  &c.,  fween*  Ae 
must  be  taken  as  applying  only  as  between  the  persons  receiving  {oa^or  and 
and  making  a  loan  of  property.  Any  other  construction  therefore, 
would  make  this  provision  inconsistent  with  the  plain  meaning  of  p^^^ 
the  latter  clause  of  the  second  section  of  the  same  act.     The  of  a  slave 

wbicb  18 

negroes  in  question,  were  in  the  possession  of  Daniel  Brown,  more  not  decla- 

__  red  bv  will 

than  five  years  before  the  boy  Robert  was  levied  on.      The  loan  or  by  writ^ 

was  not  declared  by  will,  or  by  deed  in  writing  proved  and  recorded,  relgteredf 

As  to  this  creditor,  the  property  was  with  the  possession.     Inde-  J*^****!}* 

pendently  of  this  question,  the  jury  were  justified,  from  the  evidence,  loan,  vests 

to  find  the  verdict  they  rendered  in  this  cause.  ty?as't*o**'' 

creditors, 
with     the 
loanee. 
6. 

Mbtater  v.  Metater.  Jan.  T.  1819.     6  Martin's  Louisiana 

Rep.  16. 

Derhignyy  J.,  delivered  the  opinion  of  the  court. 

The  defendant,  Adelaide  Melayer,  a  woman  of  color,  is  in  pos-  A  slave 

,-  ^°<>  enjoy- 

session  of  her  freedom,  since  a  number  of  years.     A  person  who  ed  her 
calls  himself  her  master,  now  sues  to  make  her  return  to  a  state  of  H^pa^ola 
slavery.     It  was  at  first  doubted,  whether  the  plaintiff  had  proved  S"°*^Jj^t 
himself  to  be  the  same  individual  whom  the  witnesses  call  the  only  tion,    may 
son  and  heir  of  Charles  Metayer  of  Cape  Francois,  who  was  the  time  in  es- 
master  of  the  defendant,  when  the  revolution  of  Hispaniola  broke  hlr^rig^to 
out.     But,   after  an  attentive  perusal  of  the  record,  it  is  now  freedom  by 
believed,  that  the  plaintiff  is  sufficiently  identified  with  Metayer's  tion. 
son.     The  defendant  pleads,  in  general  terms,  that  she  is  free. 
She  has  failed  in  a  former  suit,  where  she  was  plaintiff  in  damages 
for  false  imprisonment,  (Metayer  v.  Noret,  5  Martin's  Rep.  566,) 
to  prove  her  freedom  by  emancipation  under  her  master^s  hand  ; 
but  the  evidence  in  the  present  case  shows  that  she  was  in  His- 
paniola when  the  general  emancipation  was  proclaimed  by  the 
commissioners  of  the  French  government,  and  remained  there 
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until  after  the  evacuation  of  the  bland  by  the  French  in  180S,  a 
period  of  about  ten  years.  It  is  further  proved,  that  she  continued 
in  the  enjoyment  of  her  freedom,  without  interruption,  until  1816  ; 
so  that  she  has  lived  as  a  free  person  during  twenty-three  years  ; 
-.^  that  is  to  say,  three  years  more  than  the  time  required  by  law  for 

a  slave  to  acquire  his  freedom  by  prescription,  in  the  absence  of 
his  master.     The  plaintiff  objects,  that  the  time  during  which  the 
defendant  remained  in  Hispaniola,  ought  not  to  be  included  in  this 
calculation,  because  the  abolition  of  slavery  in  that  island  was  an 
act  of  violence,  and  that  prescription  does  not  run  against  those 
who  have  been  so  dispossessed,  so  long  as  they  are  prevented  from 
claming  their  property,    according  to    the  maxim,    CotUra  turn 
valentem  agere  nulla  currit  pescriptio.      But  the  plaintiff  cannot 
avail  himself  of  this  exception,  without  admitting,  at  the  same 
time,  that  the  government  of  Hispaniola,  during  its  divers  revolu- 
tions, continued  to  countenance  the  general  emancipation ;  and 
then,  instead  of  the  simple  fact  of  possession,  the  right  of  the  defend- 
ant to  her  freedom  by  law,  would  be  the  consequence  ;  for,  if  the 
abolition  of  slavery  by  the  commissioners  of  the  French  republic 
has  been  maintained  by  the  successive  governments  of  the  island, 
no  foreign  court  will  presume  to  pronounce  that  unlawful  which, 
through  a  course  of  political  events,  has  been  sanctioned  by  the 
supreme  authority  of  the  country.     Therefore,  without  entering 
into  this  very  delicate  subject  any  farther  than  the  present  case 
makes  it  strictly  necessary,  we  are  bound  to  say,  at  least,  that,  by 
virtue  of  the  general  emancipation,  the  defendant  enjoyed  her 
freedom  in  fact,  no  matter  under  what  modification  ;  and  that  the 
years  which  she  passed  at  Cape  Friem^ois,  in  that  situation,  must 
be  included  in-  the  time  during  which  she  did  not  live  in  a  state  of 
slavery  ;  which  time,  at  the  lowest  calculation,  exceeds  that  which 
is  required  by  law  for  a  slave  to  prescribe  his  freedom^  in  the  ab- 
sence of  bis  master.     Judgment  affirmed. 

7. 
Metayer  v.    Nobet.  June   T.   1818.  5  Martin's  Louisiana 

^Twenty  Rep.  566. 

yean    po»-  ■ 

freedl)m,in  P^  (^^*  IMrigny^  J.  The  plaintiff^  and  appellee,  is  a  woman 
«f*the'D^  of  color,  who  complains  of  having  been  arrested  and  imprisoned  as 
ter,  K«quu-  a  slave  by  the  appellant,  and  sues  him  for  damages.  The  fact  of 
time  of  pre-  the  arrest  and  imprisonment  is  admitted  ;  but  the  defendant,  and 

jehption. 
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appellant,  contends,  that  the  plaintiff  is  the  slave  of  Jean  Pierre 
Jfetayery  whose  attorney  in  fact  he  shows  himself  to  be.  The  only 
question  at  issue  between  the  parties  is,  whether  the  plaintiff  is  a 
free  person  or  a  slave.  Jean  Pierre  Mstayer  has  intervened  in  the 
suit ;  bat,  as  that  intervention  changes  not  the  situation  of  the  case, 
there  is  no  necessity  to  notice  it.  It  is  admitted,  on  both  sides, 
that  the  plaintiff  once  was  the  slave  of  Charles  Metayer,  the  father 
of  the  person  in  whose  behalf  the  defendant  caused  her  to  be  ar- 
rested. But  the  plaintiff  maintains  that  she  has  been  enfranchised 
by  him.  The  evidence,  however,  which  she  has  introduced  in 
support  of  that  allegation,  is  of  such  a  nature  that  it  would  be  nu- 
gatory to  investigate  it  One  only  circumstance  deserves  some 
notice  ;  and  that  is,  her  enjoyment  of  her  freedom  during  a  num- 
ber of  years.  It  is  in  evidence  that  the  plaintiff,  ever  smce  she 
left  Cape  Francois,  in  1803,  has  lived  as  a  free  person,  first  at 
Bsra^oOf  in  the  Island  of  Cuba,  and  from  the  year  1809  at  New 
Orleans.  A  creditor  of  her  late  master  caused  her  to  be  seized 
in  1810,  as  the  property  of  his  debtor  ;  but  a  civil  interruption  of 
possesuon  can  take  place  only  at  the  suit  of  the  owner ;  and  this 
interruption  by  the  owner  did  not  happen  until  some  time  in  the 
year  1816 ;  that  is  to  say,  after  a  possession  of  about  thirteen  years. 
By  the  laws  of  Spain,  a  slave  can  acquire  his  freedom  by  a  posses« 
sion  of  ten  years,  in  the  presence  of  his  master,  or  of  twenty  years 
in  his  absence.  It  appears  in  this  case,  that  during  all  the  time 
that  the  pldntiff  enjoyed  her  freedom,  the  master  was  absent 
Thus,  according  to  the  Spanish  laws,  the  possession  of  the  plaintiff 
falls  far  short  of  the  time  required  to  prescribe.  It  was  doubted 
whether  that  disposition  of  the  Spanish  laws  had  not  been  repealed 
by  the  general  provision  introduced  in  our  code,  concerning  the 
prescription  of  slaves.  But,  it  is  believed,  that  this  article  of  our 
code  is  relative  only  to  the  acquisition  of  slaves  by  prescription, 
and  cannot  be  construed  to  embrace  the  prescription  of  liberty  by 
themselves.  We  are,  therefore,  bound  to  say,  that  the  plaintiff 
has  not  succeeded  to  prove  her  freedom,  and  that  she  cannot  re- 
cover any  damages  for  what  she  calls  her  unjust  imprisonment 
and  detention. 

U 
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8. 

Andrews  v.  Hartsfield  et  al.     March  T.  1832.    3  Yerger^s 

Tenn.  Rep.  39. 

A  loan  of  In  1812,  William  B.  Walker  married  a  daughter  of  the  com- 
married  plainant  In  1814,  the  complainant  loaned  to  his  daughter,  the 
whenTo»-  ^^'^  ^^  ®^*^  Walker,  the  slave  in  controversy.  He  stated  at  the 
session  is     time,  that  he  loaned  the  slave  solely  to  her,  for  her  sole  use,  and 

continued     ,  ,     i»     i      ,       t        ,        mi      i 

for  five  mdependent  of  the  control  of  the  husband.  The  loan  w.as  gene- 
upwar^  rally  known  in  the  neighborhood,  and  was  considered  the  property 
subjects      Qf  complainant.     The  slave  remained  in  the  possession  of  Mr.  and 

the  slaves  i^  * 

under  the  Mrs.  Walker  from  1814  until  1828,  during  which  time  she  had  two 

eh.  25.  sec!  children.     They  were  in  that  year  levied  on,  and  were  about  to 

kvied    on  ^^  ®^'^  *^  Satisfy  the  debts  of  the  husband,  whentthis  till  was  filed 

and  sold  to  enjoiu  the  Sale.     The  bill  was  dismissed  by  the  court  below, 
debts  of  the       Per  CwT.     Gretn,  J.     It  is  proved  by  the  eomplainants'  witness* 

husband.  ^^  ^j^j^  ^^^  sons,)  that  they  were  present  in  1814  when  their 

father  lent  the  girl  Tiller  to  their  sister  Mary.  He  told  her 
to  take  the  girl  to  nurse  her  child ;  to  take  good  care  of  hef,  flii'd 
keep  her  until  he  called  for  her.  The  girl  went  into  the  posses- 
sion of  Walker,  and  so  continued  without  interruption,  until  these 
attachments  were  levied  upon  her,  a  period  of  fourteen  years.  By 
the  act  of  1801,  ch.  25.  sec.  2.,  the  reservation  of  title  by  the  com- 
plainant,  as  to  t\ie  creditors  of  Walker,  is  fraudulent  and  void  ; 
the  loan  not  having  been  declared  by  deed,  and  the  possession 
liaving  continued  without  interruption  more  than  five  years.  The 
third  section  of  this  act  does  not  affect  the  question.  That  only 
applies  as  between  the  lender  and  borrower,  and  saves  the  right 
of  the  former  to  reclaim  and  recover  the  property  loaned.  The 
4^tle  of  this  negro  must,  therefore,  be  regarded,  as  to  these  defend- 
ants, with  the  possession.  It  is  not  necessary  here  to  decide, 
whether  a  gift  by  parol,  of  personal  property,  to  the  seperate  use 
of  a  married  woman,  would  be  good.  This  is  the  ordinary  case 
of  a  loan  to  the  married  daughter,  reserving  the  title  in  hiinself. 
Walker  was  the  possessor  of  the  negro,  and  no  matter  what  the 
parties  may  have  intended,  or  how  notorious  the  complainant's 
claim  of  property  may  have  been,  the  statute  is  peremptory,  and 
declares  that  as  to  creditors  the  title  shall  be  considered  with  the 
possession.     Decree  affirmed. 


\ 
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(VII.)  OP  WARRANTY.* 

(A)  Or  Warranty  op  soundness. 

1. 
Thompson  v.  Milburn  et  al.    Aug.  T.  1823.      13  Martin's 

Louisiana  Rep.  468. 

Per  Cur.  Porter^  J.  The  petitioners  sue  to  obtain  the  price  Anvdisease 
of  a  slave.  The  defendants  resist  the  demand,  on  an  allegation  r^ia^e  **^i« 
that  the  negro  was  unsound,  and  afflicted  with  redhibitory  diseases,  ^»cted  at 
incurable  in  Aeir  nature,  at  the  time  they  purchased  him  ;  of  which  sale,  which 
diseases  he  died.  Two  gentlemen  of  the  faculty,  who  were  called  n^eJe?  so 
on  a  consultation  on  the  negro,  five  weeks  after  the  sale,  and  a  ^^{JJ^**® 
short  lime  previous  to  his  death,  state,  that  they  found  him  labor-  may  be 
ing  under  a  chronic  dysentery  of  long  standing ;  a  disease,  which,  aredhibito- 
thoHgipil  may  sometimes  be  cured  by  prop^  regimen,  generally  'yvice. 
termtaikles  in  death.     Three  other  witnesses  state,  that  the  negro 


*  A  wanrm^,  if  an  indemnity  against  the  consequences  of  any  defect  in  the  quality 
or  Talne  of  the  thiB)^  sold.    And  a  representation  made  at  the  time  of  sale  is  a  war- 
nmtf ,  if  so  isteiuhd.    Pasley  v.  Freeman,  3  T.  Rep.  57.    In  general,  no  implied  w«r> 
tmatf  VMM.    AridiMOfi  h,  Lee,  2  East's  Rep.  314,  unleas  there  be  a  fraudulent  coiif 
cealment    lonea  ▼.  Hotideo,  4  Taunt  Repi  847.    And. whether  there  is  a  wanenty 
or  not,  should  be  submitted  to  the  jury.     Whitney  t.  Sutton,  11  Wend.  Rep.  411. 
Some  of  the  principles  of  warranty  may  be  thus  stated.    Wammly  is  an  indem- 
nity for  any  defect  in  the  thing  sold,  as  was  before  stated.      And  they  are 
ezpieai  or  implied.      Borrekens  v.    Berons,  et  al.,  3  Rawle's  Rep.  32.     And  all 
warranties  must  be  made  at  or  before  the  sale.     Sweet  v.  Colgate,  20  Johns.  Rep. 
198.      Warranties  are  limited,  and  do  not  guard  against  that  which  may  be  diacovered 
by  sight,  as  if  a  horse  be  warranted  perfect,  and  he  wants  an  ear  or  tail    Butterfield  tI 
Barroagbs,  Salk.  Rep.  211.    And  it  may  be  laid  down  as  a  general  rule,  that  the  ven- 
dor is  not  liable  for  the  quality  or  soundness  of  the  goods  or  article  sold,  unless  there 
be  an  express  warranty,  or  a  fraudulent  concealment  or  misrepresentation.    Wilson 
T.  Shackford,4  Rand.  Rep.  5. ;  Williams  v.  Stafford,  8  Pick.  Rep.  250. ;  Sweet  v.  Col- 
gate, 90  Johns  Rep.  196.    The  exception  in  the  United  States,  is,  in  South  Carolina* 
where  they  have  adopted  the  civil  law,  which  is  governed  by  the  maxim  that  "a 
sound  price  requires  a  sound  commodity."     Barnard  v.  Yates,  1  Nolt  «fe  M'Cord, 
142.;  Timrod  v.  Sholbred,  1  Bay's  Rep.  324.     An  express  warranty  of  Muuduess  ex- 
tends to  every  kind  of  soundness,  known  and  unknown  to  the  seller,  and  if  it  be 
fake,  the  buyer  has  his  remedy  on  the  warranty.    Onflow  v.  Eames,  2  Stark  N.  P.  C, 
81.     And  where  there  is  an  exprens  warranty,  all  implied  warranties  are  excluded ; 
for  the  law  will  not  imply  what  is  not  expressed  in  a  formal  contract   Lanier  v.  AuU, 
1  Murphy's  Rep  133. 
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tras  unwell  immediately  after  the  purchase.  One.  called  by  the 
plaintiff  declared  that  the  negro  bad  been  afflicted  with  the  diarrhoea, 
gome  time  previous  to  the  period  when  the  defendant  purchased 
him  ;  that  the  physician  who  attended  him  had  reported  him  well, 
and  that  he  had  quite  a  healthy  appearance  when  sold.  That  section 
of  the  civil  code  which  treats  of  the  defects  in  the  thing  sold,  and  red- 
hibitory vices,  is  by  no  means  the  most  clear  and  satisfactory  of  that 
work;  and  since  its  enactmmit,  several  erobarraaslng  questions  aris- 
jng  out  of  its  provisions,  have  been  presented  for  decision.  It  is  now, 
however,  the  settled  doctrine  in  this  court,  that  by  the  term  **  dis- 
ease incurable  in  its  nature,**  roust  be  understood  any  disease  of 
which  the  slave  is  afflicted  at  the  time  of  the  sale,  that  has  pro- 
gressed so  far  as  to  be  incurable.  Our  only  inquiry,  then,  isy  do 
the  facts,  as  proved  in  evidence,  bring  this  case  within  the  rule  1 
The  testimony  already  detailed,  appears  to  us  to  show  beyond 
doubt,  that  the  negro  was  diseased  on  the  day  of  tbe  sale.  The 
evidence  of  the  physicians  satisfies  us  that  it  was  of  that  disease  he 
died.  Whether  it  had  progressed  so  far  as  to  be  rendered  tncura- 
ble,  is  the  mdn,  and,  indeed,  the  only  difficulty  which  the  case  pre- 
sents. The  fact  is  not  placed  beyond  all  doubt  by  the  testimony, 
nor  can  human  testimony  ever  establish,  beyond  doubt,  at  what  pe- 
riod a  disease  is  incural&le,  unless  the  persons  who  give  it  aro 
acquainted  with  all  the  means  of  cure  which  human  knowledge 
possesses.  We,  however,  have  it  in  evidence  here,  that  the  state 
sunk  under  the  disease,  and  it  is  such  as  is  generally'' incurable. 
This  we  think  sufficient  to  throw  the  burthen  of  proof  on  the  other 
side,  and  the  defendant,  aware  that  it  did,  has  labored  to  show,  that 
the  fact  of  the  disease  being  incurable,  clearly  resulted  from  the  tes- 
timony. But  in  this  he  has  completely  failed.  The  evidence,  so  far 
from  establishing  the  curableness  of  the  disease,  is  entirely  silent  in 
regard  to  it.  To  supply  the  place  of  proof,  the  defendant  has  re  - 
sorted  to  conjecture,  and  has  contended,  that  we  do  not  know  but 
that  if  a  physician  had  been  called  in  earlier,  the  life  of  the  slave 
might  have  been  saved.  We  do  not  know  what  effect  an  earlier 
application  to  medical  aid  might  have  had,  and  for  that  very  reason 
we  cannot  give  the  plaintiff  the  benefit  of  a  fact  which  he  has 
never  proved.  In  the  case  of  St.  Rome  v.  Por6,  the  same  argu- 
ment was  resorted  to,  and  was  considered  of  no  weight.  The 
ourt  there  held,  that  it  lay  on  the  vendor  to  show  that  the  disease 
of  which  the  slave  dibd  might,  under  a  different  course  of  treatment, 
have  been  cared.  10  Martin's  Rep.  215.  Every  thing  in  this  case 
rebuts  the  presumption  that  the  disease  would  have  yielded  to  medi- 


\ 


k 

^ 


OF  WARRANTY.  109 

cine,  nor  do  we  see  that  there  wa«  such  negligence  on  the  part  of 
the  vendee  as  to  deprive  him  of  what  we  conceive  a  just  and  con- 
scientious defence.  As  was  said  in  the  case  just  cited,  physicians 
are  frequently  not  resorted  to  until. family  medicines  fail.  The 
right  of  purchasers  to  resist  the  payment  of  an  object  which  turns 
out  to  be  of  no  value,  should  not  be  made  to  depend  on  their  medi- 
cal skill ;  on  their  knowledge  that  a  disease  on  its  first  appearance 
is  a  dangerous  one ;  and  that  recourse  must  be  instantly  had  to 
professional  men.  That  of  which  the  slave  died  we  know  to  be 
one  that  is  slow  in  its  progress,  and  not  apt,  in  its  incipient  stages, 
to  excite  much  alarm.  The  jury  have  found  that  the  negro  was^ 
at  the  time  of  sale,  afflicted  with  an  acute  dysentery.  We  see 
nothing  in  the  evidence  to  support  the  conclusion.  Taking  it  to 
be  correct,  it  would  not  affect  the  decision  of  the  case.  Judgment 
affirmed. 

2. 

Thompson  v.  Milburn.     Aug.  T.  1823.     13  Martin's  Loui- 
siana Rep.  468. 

JPer  Cur.     Porter^  J.     The  petitioners  sue  to  obtain  the  price  Redhibito- 
^   a  slave.     The  defendants  resist  the  demand,   on  an  alle-  jj^jf^^e 
gation  that  the  negro  was  unsound,  and  afflicted  with  redhibitory  ^y   ^ 
diae^eSf  incurable   in  their  nature,  at  the  time   they  purchased  ter  twelTe 
YAm ;  of  which  diseases  he  died.    The  sale  took  place  in  the  month  ali^ence  of 
of  August,  1819,  and  this  action  was  commenced  the  fiist  of  No-  f"   X^fo* 
vember,  1820..    The  plaintiff  contends,  that  the  defendants  cannot  the  price. 
avail  themselves  of  the  defence  set  up,  as  twelve  months  have 
elapsed  from  the  time  of  the  purchase.     The  article  of  our  code, 
which  directs  that  the  action  of  redhibition  must  be  brought  in 
one  year  at  farthest  from  the  date  of  the  sale,  can  only  receive  an 
application  in  cases  where  the  vendee  is  plaintiff,  and  brings  an 
action.     It  leaves  untouched  the  right  to  offer  the  want  of  co'nsi- 
deration  as  a  defence  against  paying  the  price  agreed  on.     The 
rule  is,  *^  Loque  tiene  tiempo  limitado  para  demandarse  in  juicio, 
es  perpetuo  para  exceptionarse."      Febrero.  p.  2.  lib.  3.  cap.  1. 
sec.  G.  no.  250. 
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3. 
Chretien  v.  Theard.  Feb.  T.  1822.    11  Martin's  Louisiana 

Rep.  11. 

Inanaction  P^  ^^^-  Porter^  J.  This  action  was  commenced  to  obtain 
toobtainre-  recision  of  the  sale  of  a  negro  slave,  called  La  Fortune*  sold  as  a 

cuuon      of  o  »  » 

the  sale  of  carpenter  and  joiner,  for  the  price  of  $1500.  It  is  alleged  that 
commen-  he  IS  neither;  and  in  addition,  is  afflicted  with  redhibitory  defects 
l\x  moSha  ^^  disposition,  a  drunkard,  run-away,  and  thief.  Prescription  and 
from   the    a  general  denial  are  plead  by  the  defendant.     The  district  court 

time  of  dia-       ^       ,  ,  i-./^tii  i-.        mi 

covering  gave  judgment  agamst  the  plamtin,  and  he  has  appealed.  The 
thepkiintiff  fi>*st  question  to  be  examined,  is  that  which  the  exception,  as  to  the 
miwi  prove  jj,^g  of  commencing  the  action,  presents.  The  slave  was  sold  on 
time  he  ob   the  3d  April,  1819.     This  suit  was  commenced  on  the  14th  Feb* 

tamed  & 

knowledge  ruary,  1820.  The  plaintiff  replied  to  the  plea  of  prescription 
hfb^  '^^  plead  by  the  defendant ;  that  he  brought  his  action  within  six 
▼ices.  months  from  the  discovery  of  the  vices  and  defects  complained  of 

in  the  petition.     It  has  been  strongly  contested  by  the  parties  in 
this  cause,  on  whom  the  burthen  of  proof  lies,  the  plaintiff  insisting 
that  he  cannot  be  required  to  prove  a  negative,  viz.  that  he  did 
not  know  of  the  existence  of  the  defect  anterior  to  a  particular 
time  ;  while  the  defendant  urges,  that  thij  plea  of  the  appellant  is 
an  exception  to  the  general  rule,  which  requires  the  action  to  be 
brought  within  six  months  from  the  date  of  the  sale,  and  that  he  who 
relies  on  an  exception  must  establish  it.  Partiday  3  tit.  14.  L.  2.     I 
have  given  to  this  subject  a  great  deal  of  consideration,  and  my  opin- 
ion is  with  the  defendant.  By  our  Civil  Code,  358.  art  75.  it  is  suffi- 
cient for  the  seller  of  a  slave  afflicted  with  redhibitory  defects,  to 
oppose  the  action,   that  it  has  not  been  commenced  within   six 
months  from  the  sale.     And  on  showing  this  fact,  the  plaintiff  will 
be  barred,  unless  he  does  away  the  objection,  by  replying  that  he 
did  not  discover  the  vices  or  defects  six  months  before  instituting 
suit.     As  he  makes  the  averment,  I  think  it  his  duty  to  prove  it. 
Certainly,  I  do  not  wish  to  say  that  the  buyer  must  give  evidence 
that  he  did  not  know  of  the  defect  before  a  certain  time,  because 
that  would  be  requiring  him  to  prove  a  negative,  which  is  impossi- 
ble.    But  I  think  he  should  establish,  when  the  facts  came  to  his 
knowledge,  on  which  he  relies  to  show  his  right  of  setting  aside 
the  sale.     And  this  he  can  do  without  difficulty ;  for  the  witnesses 
who  prove  the  vices  on  the  trial,  can  easily  state  when  they  com- 
municated them  to  the  plaintiff.     If  he  has  received  the  knowledge 
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of  what  the  witnesses  knew,  and  would  swear  through  other 
sources,  he  could  bring  forward  those  who  gave  him  this  informa- 
tion. The  moment  he  does  this,  he  brings  himself  within  the  ex- 
ception ;  and  if  the  rendor  still  insists  the  purchaser  knew  of  the 
vice  at  an  earlier  period,  the  burthen  of  proof  is  then  thrown  on 
him ;  for  the  buyer  can  do  nothing  more  than  show  affirmatively, 
that  at  a  certain  epoch  he  became  acquainted  with  the  fact ;  he 
cannot  prove  a  negative,  that  he  did  not  know  it  sooner.  The  pas- 
sage cited  by  the  plaintiff  from  the  Curta  PkUlipicoy  RedhibUoriOj 
n.  26.  is  certainly  very  strong;  but  I  cannot,  alone  on  that  authority, 
bring  my  mind  to  assent  to  the  proposition,  that  it  is  the  duty  of 
the  defendant  to  support  by  proof,  what  it  behoves  the  plaintiff  to 
allege. 

If,  in  this  case,  the  plaintiff  had  proved  any  circumstance,  with-  • 
in  six  months,  respecting  the  theft,  I  should  have  held  it  sufficient 
to  have  thrown  the  burthen  of  proof  on  the  defendant,  as  to  his 
knowing  it  sooner.  But  on  this  point  the  testimony  is  entirely  de- 
fective. The  slave  was  bought  in  April.  There  is  evidence  when 
the  master  returned  to  the  Atakapas,  but  none  as  to  the  time  the 
slave  was  sent  there ;  of  course,  we  have  no  means  of  ascertaining 
when  he  committed  the  theft,  proved  by  one  of  the  witnesses.  All 
we  know  is,  that  it  was  after  he  reached  his  master's  plantation. 
In  regard  to  the  defect  of  the  qualities  of  carpenter  and  joiner,  the 
plaintiff  has  proved  enough  to  show  that  this  action  was  commen- 
ced within  the  time  required  by  law.  But  on  the  merits,  the  evi- 
dence is  so  contradictory,  that  1  do  not  feel  myself  authorised  to 
come  to  a  different  conclusion  in  regard  to  it  from  the  district 
judge.  The  judgment  of  the  district  court  should  be  reversed,  and, 
in  my  opinion,  the  justice  of  the  case  requires  that  there  should  be 
judgment  for  the  defendant,  as  in  case  of  a  nonsuit,  and  that  the 
plaintiff  pay  costs  in  both  courts. 

JHfarHnf  J.  I  cannot  yield  to  the  opinion  of  the  author  of  the  Ctuia 
PhiUippka,  The  authorities  which  he  cites  do  not  support  his  conclu- 
sion. The  defendant  pleaded  prescription,  and  the  question  is,  who 
is  to  administer  the  proof  of  the  period  at  which  the  knowledge  of  the 
redhibitory  defects  reached  the  vendee  1  I  think  we  ought  to  re- 
quire from  the  party  who  can  give  it.  If  he  allege  that  he  had  it 
not  at  the  time  of  sale,  as  it  is  clear  that  he  had  it  at  the  time  of 
the  inception  of  the  suit,  it  cannot  be  difficult  for  him,  at  least,  to 
state  at  what  intermediate  period,  and  by  what  means  the  know* 
ledge  came  to  him.  If  he  establishes  any  particular  period — StabU 
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presumptio  donee  contrarivm  probetur.  If  the  adverse  party  does  not 
show  knowledge  at  an  earlier  period,  the  prescription  will  be 
supported.  This  repels  the  plaintiff's  claim  on  the  score  of  the 
slave  being  a  thief ;  as  to  the  other  grounds,  I  think  the  evidence 
is  too  weak. 

Mathews,  J.     I  am  of  the  same  opinion.     Judgment  reversed. 

4. 

Reynaud  &;  SucKo  v.  Guillottb  &  Boisfontainb*   May  T. 

1823.     13   Martin's  Rep.   227. 

Prescrip-         Porter,  J.     The  petition  sets   forth  on  the  24th  Feb.  1821,  the 
hibUory  ad  defendant  sold  to  the  plaintiff  a  negro  boy  named  Tommy,  about  ^ 
tioM  mu3  23^  ygj^rs  old,  for  the   sum  of  $900,   and   warranted   him   free  * 
.time  the  de-  from  all  redhibitory  vices  and  diseases.     That  at  the  time  of  the 
■lave   are   sale  the  slave  was  afflicted  with  ulcers  on  his  leg,  and  that  the  de-' 
thepvachA'  fendants  knew  it,  but  made  false  representations  respecting  his 
'^^'  health  ;  that  the  said  ulcers  are  of  an  old  standing,  and  that  not- 

withstanding all  the  care,  trouble,  and  expense  which  the  petition- 
ers have  been  put  to,  the  slave  is  almost  entirely  unfit  for  the  work 
and  labor  for  which  he  was  destijied  :  and  finally,  that  the  use  of 
said  slave  is  rendered  so  inconvenient  for  them,  that  had  they  been 
informed  of  his  true  situation,  they  would  not  have  bought  him. 
The  answer  avers,  that  the  negro  at  the  time  of  the  sale  was  not 
afflicted  with  ulcers ;  that  if  he  was,  the  sale  cannot  be  rescinded  ; 
and  that  owing  to  the  want  of  care  in  the  plaintiffs,  the  slave  has 
been  injured  in  value  to  the  amount  of  $500.  With  leave  of  the 
couft,  the  plea  of  prescription  was  afterwards  added. 

The  first  question  to  be  decided,  b  the  plea  of  prescriptior.    The 
action  was  commenced  nine  months  and  twenty-four  days  after 
the  date  of  the  sale.     It  is  the  duty  of  the  buyer,  who  brings  this 
action  after  six  months  have  elapsed,  to  prove  when  the  knowledge 
of  the  defects  of  the  slave  was  acquired  by  him.     A  question  arises 
out  of  the  evidence  in  this  case,  whether  the  prescription  runs  from 
the  time  the  diseaie  was  known  to  exist,  or  from  the  time  it  was 
ascertained  to  be  such  as  would  form  the  ground  of  redhibition. 
We  think  from  the  latter  ;  for  ttntO  the  purchaser  was  instructed 
that,  he  had  a  right  of  action,  ha  wa*  not  in  delay  by  not  bring- 
ing it.  He  cannot  be  accused  of  negligence  while  the  nature  of  the 
disease  was  unknown  to  him,  and  he  was  oonferring  a  benefit  on 
the  vendor  by  attempting  to  cure  it.     In  the  case  of  Theard  ▼. 
Chretien,  we  said,  that  if  the  plaintiff  had  proved  any  circumstance 
respecting  the  time  when  be  acquired  a  knowledge  of  the  vice,  we 
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should  have  held  it  sufficient  to  throw  the  burthen  oC  proof  on  the 
seller,  to  show  that  he  knew  it  earlier.  In  that  now  before  us,  it 
is  proyed  by  one  of  the  witnesses,  that  the  plaintiff  did  not  seem 
aware  that  the  disease  was  incurable  in  the  month  of  October ;  and 
up  to  the  31st  July,  the  negro  was  not  prevented  by  sickness  from 
working.  So  that  whether  we  take  as  the  bans  of  this  action  the 
slave  being  afflicted  with  an  incurable  disease,  or  having  one,  which 
though  not  incurable,  was  knownto  the  vendor  at  the  time  of  the  sale, 
aind  rendered  his  services  so  difficult  and  interrupted,  that  if  the 
purchaser  had  been  aware  of  its  existence,  he  would  not  have  made 
the  acquisition.    The  plea  of  prescription  must  be  rejected. 

-Moobb's  Assionbb  v.  King  et  al.    Aug.  T.  1822.     12  Mar- 
tin's Louisiana  Rep.  261. 

fer  Cur.     Martiriy  J.     The  plaintiff  sues  on  an  obligation  of  The  ven- 
the  defendants,  assigned  him  by  King.     The  principal  in  the  obli-  001^10^0? 
gation  pleaded  it  was  not  a  negotiable  one ;  denied  haidng  had  no-  ^^^^  "^ 
tice  of  the  assignment,  and  averred  he  had  an  equitable  defence,  does  not 
He  prayed,  that  the  assignor  might  be  made  a  party  to  the  suit,   Si^^ao- 
and  compelled  to  answer,  on  oath,  whether  the  sum  mentioned  ^°  y*°^ 
in  the  obligation,  was  not  the  price  of  a  negro  woman  sold  by  the 
assignor  to  him  1    Whether  the  woman  had  not  before,  and  at 
the  time  of  the  sale,  a  pendulous  wen,  on  the  inside  of  one  of  her 
thighs,  which,  at  times,  prevented  her  rendering  any  service  at 
all ;  and  whether  this  circumstance  was  disclosed  at  the  time  of 
the  sale  t    The  assignor  admitted,  that  she  received  the  defen- 
dant's obligation  as  the  price  of  a  negro  woman  sold  him,  and  as- 
signed it  to  the  plaintiff;  that  the  woman  had,  at  the  time  of  the 
sale,  a  mark  on  the  inside  of  one  of  her  thighs,  which  did  not  in- 
jure her,  nor  prevent  her  services  at  any  time  while  she  was 
owned  by  her  ;  hence  this  circumstance  was  not  disclosed  to  the 
vendee,  that  she  did  not  know  of  any  pendulous  wen,  as  stated  in 
the  answer ;  but  only  of  the  aforesaid  mark,  which,  however,  she 
never  examined. 

The  jury  found,  that  the  sum  mentioned  in  the  obligation  was 
the  price  of  the  negro  woman  named  in  the  answer,  who  had  a 
pendulous  wen,  as  there  stated,  which  rendered  her,  at  times,  in- 
capable of  labor  ;  a  circumstance  which  was  not  disclosed  at,  or 
previous  to  the  sale,  and  that  consequently,  the  plaintiff  ought  to 
suffer  a  diminution  of  $150  from  the  price.  The  plaintiff  had 
15 
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judgment  accordingljy  and  appealed.  Dr.  Elmor  deposed,  that 
about  eighteen  months  after  the  sale  he  examined  the  woman,  and 
found  she  had  a  pendulous  wen,  of  the  size  of  a  duck's  egg,  at- 
tached by  a  short  neck  to  the  inside  of  her  thigh,  near  the  left 
labia  pudenda.  It  was  said,  she  was  laid  up  in  consequence  of 
an  injury  the  wen  had  received  while  she  was  crossing  a  fence.  It 
was  wounded  and  ulcerated  ;  she  was  relieved.  He  thinks  the 
wen  must  have  been  of  ancient  origin,  as  wens  do  not  reach  the 
size  of  this  in  less  than  one  or  two  years.  The  woman  must  have 
had  it  from  her  infancy.  From  its  appearance,  when  the  witness 
saw  it,  it  must  have  laid  up  the  woman  from  eight  to  ten  days,  and 
the  expense  of  her  cure  could  not  exceed  ten  dollars.  It  must 
ever  be  subject  to  injury,  and  must  incommode  her  in  walking. 
The  witness  thinks  it  ought  to  be  amputated,  which  would  not  be 
attended  with  danger,  would  confine  her  for  fifteen  or  twenty  days, 
and  would  cost  about  thirty  dollars.  Were  not  the  witness  a  sur- 
geon, he  would  not  have  given  half  of  the  price  for  her,  on  account 
of  the  wen  ;  and  as  a  surgeon,  he  thinks  he  would  estimate  the 
diminution  in  the  price,  occasioned  by  it,  at  $100.  Dr.  Dixon 
having  heard  Dr.  Elmor  give  his  evidence,  deposed,  his  opinion 
was  perfectly  the  same,  except  that,  as  an  individual,  he  would 
think  the  diminution  of  the  value  of  the  slave,  occasioned  by  the 
existence  of  the  wen,  at  two  hundred  dollars. 

Marshall,  the  defendant's  overseer,  deposed,  that  the  slave  was 
smart  and  active.  She  was  sick  once  or  twice  with  the  fever. 
He  never  discovered  that  she  limped.  The  plainti£f's  counsel  con- 
tends, that  as  it  is  not  proved  that  the  vendor  had  any  knowledge 
of  the  existence  of  the  wen,  no  diminution  of  the  price  ought  to 
have  to  have  been  made.  Civil  Code  360.  art.  80.  The  igno- 
rance of  the  vendor  protects  him,  indeed,  against  redhibitory  ac- 
tion ;  but  it  is  that  action  alone  of  which  the  code  speaks, 
in  the  part  quoted.  This  ignorance  will  not  avail  in  the  action 
quanti  minorU.  "  If  the  seller  was  ignorant  of  the  defect*  then  the 
buyer  must  keep  the  slave,  and  the  seller  restore  so  much  of  the 
price  as  the  value  is  diminished  by  reason  of  the  defect ;"  and  so, 
we  say,  if  the  slave  was  afflicted  with  any  hidden  disease.  Part  5. 
3.  64.     Judgment  affirmed. 
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6. 
St.  Remes  v.  Pore.  May  T.  1821.     10  Martin's  Louisiana 

Rep.  30. 

Marlhiy  J.     This  is  an  action  for  the  recision  of  the  sale  of  a  if  the  dia- 
negro  woman,  on  the  ground  that  she  was  attacked  with  the  ma-  ®"«^y»^««. 

tj       i»i_«ii^^.    J  n  curable    m 

lady  of  which  she  died  soon  after  the  sale,  previous,  and  at  the  time  it«  origin, 
of  the  contract.  The  defence  is,  that  the  defendant,  finding  that  biJj  S*^*Ae 
the  woman  was  sicJzy  had  her  sold  at  auction,  on  the  2d  of  May,  ^®  °X  ^® 
when  she  was  struck  to  the  plaintiff.  That  soon  after  the  plaintiff  ca»e.  >?  * 
informed  him  he  would  not  take  the  woman,  as  she  was  sick  ;  to  one. 
which  the  defendant  replied,  he  thought  he  was  bound  to  take  her, 
83  she  had,  according  to  the  defendant's  orders,  heen  sold,  with  the 
only  warranty  of  the  redhibitory  diseases ;  that  on  the  9th  the 
plaintiff  informed  him  he  would  accept  the  sale,  and  the  defendant 
executed  the  bill  of  sale  for  her  to  the  plaintiff  before  a  notary 
public.  There  was  judgment  for  the  plaintiff,  and  the  defendant 
appealed.  The  defendant,  by  interrogatories,  drew  the  following 
facts  from  the  plaintiff :  The  plaintiff  after  the  auction,  and  before 
the  execution  of  the  sale  before  the  notary,  told  the  defendant  he 
would  not  take  the  wench,  as  he  had  discovered  that  she  was  sick. 
To  which  the  defendant  replied,  he  did  not  know  whether  she  was; 
but  that,  at  all  events,  he  meant  to  sell,  and  had  actually  sold  her 
as  he  had  bought  her,  i.  e.  with  a  warranty  of  all  redhibitory  dis- 
eases. To  the  best  of  the  plaintiff's  recollection,  of  the  correct- 
ness of  which  he  declared  himself  sure,  the  defendant  did  not  say, 
that  unless  the  plaintiff  could  prove  that  the  woman's  disease  was  a 
redhibitory  one,  he  could  not  help  taking  her,  as  those  only  were 
warranted  against.  Some  days  after,  and  in  consequence  of  the 
defendant's  declarations,  the  parties  met  at  the  notary's  office,  and 
executed  the  act  of  sale.  The  statement  of  facts  shows,  that  Dr. 
Dow  deposed,  that  he  was  called  upon  to  see  the  woman,  just  after 
the  defendant  bought  her,  and  recognized  her  as  a  patient  whom 
he  had  visited  at  her  former  mistress's  seven  months  before  ;  at 
that  time  she  labored  under  an  intermittent  fever,  occasioned  by  a 
suppression  of  the  menstrual  discharge ;  he  ordered  the  ordinary 
remedies  :  wine,  bark,  and  a  generous  diet,  with  exercise.  When 
he  saw  her  at  the  defendant's  he  found  her  weak,  her  legs  swollen, 
and  told  him  a  generous  diet  and  proper  medicines  would  effect 
her  cure.  And  as  he  did  not  consider  her  as  incurable,  and  as 
as  she  was  a  valuable  servant,  he  advised  him  to  have  her  well 
attended.     He  has  not  seen  her  since.     Dr.  Dupuy  said  he  was 
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called  upon  by  the  plaintiff,  to  the  woman ;  she  appeared  very 
sick,  and  he  supposed  her  incurable.  He  attended  her  from  the 
17th  of  May,  1818,  till  the  ISth  June,  when  she  died.  On  the 
second  day  of  his  attendance,  she  was  in  a  state  of  complete 
marasmey  with  all  the  symptoms  of  a  chronic  disease,  in  its  last 
stage  ;  her  legs  swollen.  He  attended  her  carefully,  but,  as  he 
had  supposed,  to  no  purpose.  The  disease  he  believes  was  of 
seren  or  eight  months'  standing,  and  quite  incurable  when  he  saw 
her.  Giguel,  the  plaintiffs  brother-in-law,  deposed,  he  knew  the 
woman,  who  had  before  been  his  property.  The  defendant  applied 
to  him  before  he  bought  her,  and  he  told  him  she  was  a  good  ser- 
vant. He  did  not  know  her  to  be  sick  before  she  died  at  his 
house  on  the  ISth  of  June ;  the  plaintiff  having  put  her  there. 

It  is  contended,  that  the  plaintiff  cannot  recover,  as  the  sickness 
of  the  slave  was  known  to  him  at  the  time  of  the  execution  of  the 
act  of  sale.  It  is  not  easy  to  conclude,  from  the  evidence  in  the 
case,  that  he  knew  the  disease  was  an  incurable  one ;  and  he  had  the 
plaintiff's  assurance,  that  if  it  was  a  rtdhUntary  one,  it  was  warrant- 
ed against ;  so  that  our  sole  inquiry  is,  was  the  disease  a  redhibi- 
tory one  1  Ailments  or  infirmities  constitute  redhibitory  defects, 
when  they  are  incurable  by  their  nature.  So  that  the  slave  subject 
thereto,  is  absolutely  unfit  for  the  services  for  which  he  is  destined ; 
or  these  services  are  so  inconvenient,  difficult,  and  interrupted, 
that  it  is  to  be  presumed  the  buyer  would  not  have  bought  her  at 
all,  if  he  had  been  acquainted  with  the  defect ;  or  that  he  would 
not  have  given  so  high  a  price,  had  he  known  that  such  a  slave 
was  subject  to  that  sickness,  or  infirmity.  Civ.  Code.  S58.  art  80. 
I  understand  this  to  mean,  if  the  buyer  knows  the  nature  of  the 
disease,  i.  e.  that  it  is  incurable.  In  the  present  case,  the  disease 
existed  before  the  sale,  and  though  curable  in  its  ori^,  had  now 
become  incurable.  This  certainly  was  not  known  to  the  plaintiff; 
for  who  can  believe,  that  if  it  was,  he  would  have  bought  1  He 
knew  the  slave  to  be  sick,  informed  the  vendor  of  it,  and  received 
for  answer,  that  she  was  sold  with  a  warranty  of  redhibitory  dis- 
eases ;  among  these,  the  law  has  classed  incurable  ones,  such  as  that 
under  which  the  slave  labored.  It  appears  to  me,  the  parties 
contemplated  that  the  vendee's  claim  would  depend  on  the  issue 
of  the  disease.  I  think  we  ought  to  affirm  the  judgment  of  the 
parish  court. 

MathewSf  J.  I  concur  in  this  opinion,  for  the  reasons  therein 
expressed.    Judgment  affirmed. 
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7. 
Hbpp  v.  Parkbr.    Jan.   T.  1830.    20  Martin's  Rep.  473. 

Per  Cur.     Porter^  J.     This  is  a  redhibitory  action,  in  which  Know- 
there  was  judgment  in  the  court  of  the  first  instance  in  favor  ^^  p,^!SuJ^y* 
the  plaintiff.     The  defendant  appealed.     The  cause  was  submit-  mat  a  slave 
ted  to  a  jury,  and  on  the  trial,  the  appellant  took  two  bills  of  ex-  wiu  not  de- 
ceptions.    One  of  them  was  to  the  opinion  of  the  court  prevent-  J*^  ^rodl 
ing  a  witness  answering  the  following  question:  ^^How  many  days  jubition: 
before  the  plaintiff  signed  the  bill  of  sale  was  it  that  he  came  and  shown  he 
peruaed  the  bill  of  sale,  as  written  in  the  records  of  6.  R.  Stringer,  diMue  wu 
Esq.,  notary  public  T    We  think  the  judge  erred.     The  answer  jj*^"^®' 
to  the  question  could  not,  in  any  respect,  contradict  the  act,  not  without 
even  its  date  ;  for  tion  constcUy  whether  the  date  was  affixed  when  that^hef 
ibe  instrument  was  drawn  out,  or  at  the  time  it  became  a  public  ^JJJJ^e  ^of 
act  by  the  signatures  of  the  parties.  the  slave's 

The  object,  declared  in  the  bill  of  exceptions  of  putting  this 
question,  was  to  show  that  the  plaintiff  had  the  slave  in  possession, 
and  was  acquainted  with  him  before  he  signed  the  bill  of  sale. 
The  appellee  urges,  that  if  this  were  the  object,  it  could  not  have, 
in  any  respect,  weakened  his  case,  or  strengthened  his  adversary's, 
suppoBuig  the  witness  to  have  answered  as  the  party  calling  ex- 
pected. Because,  whether  the  plaintiff  knew  of  the  fact  or  not, 
at  the  time  of  the  purchase,  he  is  still  protected  under  the  warranty. 
To  this  objection  it  has  been  answered,  that  the  disease  of  which 
the  slave  died,  was  one  of  those  which  the  law  classes  as  an  (ibsolute 
vice  of  body ;  that  consequently,  the  action  can  only  be  maintained 
under  the  2496th  article  of  the  code,  which  confers  it  on  the 
buyer,  when  the  thing  bought  is  either  absolutely  useless,  or  its 
use  is  so  inconvenient  and  imperfect,  that  it  must  be  supposed  the 
buyer  would  not  have  purchased  it,  had  he  known  of  the  vice ;  and 
that  if  the  answer  to  the  interrogatory  would  have  induced  the  be- 
lief of  the  purchaser  having  a  knowledge  of  the  disease  at  the  time 
he  bought,  then  it  was  material  it  should  be  answered,  because  the 
presumption  of  ignorance,  on  which  the  law  gives  an  action,  would 
be  destroyed.  This  argument  has  also  been  supported,  by  refer- 
ence to  the  2497th  article  of  the  code,  which  declares,  that  appa- 
rent objects,  such  as  the  buyer  might  have  discerned  by  simple  in- 
spection, are  not  among  the  number  of  redhibitory  vices.  Know- 
ledge that  a  slave  was  diseased  at  the  time  of  the  sale,  and  a  know- 
ledge that  he  was  aiOicted  with  an  incurable  disease,  are  two  distinct 
ibings,  and  their  effects  on  the  right  of  the  parties  quite  dissimilar. 
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It  is  almost  incredible,  that  any  person  in  his  senses  would  buy 
property  of  this  kind,  and  give  a  full  price  for  it,  unless  he  con- 
ceived he  was  protected  by  the  warranty,  and  even  then  it  is  diflS- 
cult  to  conceive  any  object  in  such  a  contract.  If,  indeed,  as  was 
said  in  the  case  of  St.  Roroes  and  Por^,  it  appeared  clearly,  that 
the  purchaser  knew  the  nature  and  extent  of  the  disease,  and  con- 
sented to  purchase  under  all  risks,  the  action  of  redhibition  could 
not,  perhaps,  be  maintained.  But  when  the  evidence  is  in  the 
least  degree  equivocal,  the  presumption  would  be,  that  where  a 
full  price  was  given,  the  purchaser  conceived  the  disease  was  other 
than  incurable  ;  one  that  would  yield  to  medicine.  It  is  established 
in  the  present  instance,  that  the  slave  died  of  an  abscess  in  his 
lungs.  When  the  physician  was  first  called  in,  which  was  seven 
or  eight  days  after  the  date  of  the  bill  of  sale,  the  negro  was  found 
to  be  afflicted  with  a  cough,  and  difficulty  of  breathing.  This 
cough  existed  at  the  time  the  contract  was  made,  for  it  is  in  evi- 
dence that  the  defendant,  when  questioned  in  relation  to  it  by  the 
plaintifi^  said,  it  was  the  remains  of  dysentery.  Now,  supposing 
the  witness  had  established  the  fact  of  the  plaintiff's  having  the 
slave  in  his  possession  some  time  before  he  signed  the  note,  we  do 
not  see  how  it  could  have  aided  his  defence.  The  presumpUbn 
flowing  from  it  would  only  have  confirmed  a  fact  proved  by 
other  testimony,  and  in  relation  to  which  there  does  not  appear  to 
have  been  any  dispute ;  namely,  that  the  plaintiff  knew  at  the  time 
he  purchased  the  slave  he  was  afflicted  with  a  cough.  We  are 
clear  this  knowledge  did  not  defeat  his  recourse  in  warranty,  for 
there  must  not  only  be  knowledge  of  a  disease,  but  knowledge  cf 
one  that  is  incurable,  and  of  such  a  nature  as  to  render  the  slave 
useless,  or  his  use  so  inconvenient  and  imperfect,  that  the  buyer 
bought  under  the  hope  or  chance  he  might  recover.  10  Martin's 
Rep.  220.  Although,  therefore,  the  judge  might  very  properly 
have  admitted  the  evidence,  we  do  not  see  any  possible  iufluence 
it  could  have  had  in  the  cause  which  would  authorize  us  to  remand 
it  for  a  new  trial.     Judgment  affirmed. 


The   mine 


8. 
Brownston  v.  Cropper.  Spring  T.  1822.  1  Little's  Rep.  173. 

STo^pte/in      Brownston  filed  a  bill  against  Cropper,  alleging  he  purchased  a 

^•'**"^-   neg^  of  him,  and  she  died  in  16  days  after ;  that  she  had  been  sick 

of  an  inveterate  and  chronic  disease  from  the  hour  of  her  sale,  and 

that  be  bad  discovered  she  was  laboring  under  the  same  disease  long 

L 
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before  the  sale,  to  the  knowledge  of  Cropper,  who  represented  her 
to  be  sound  and  healthy,  which  induced  him  to  purchase  her.  It 
appeared  that  the  slave  told  Brownston  at  the  time  of  the  sale,  that 
she  was  mortally  sick,  and  could  be  of  no  service  to  him.  The 
court  held,  that  where  the  seller  of  a  slave,  represented  her  to  be 
in  good  health,  notwithstanding  the  slave  should  state  her  true 
situation,  it  would  not  be  notice  to  him  so  as  to  discharge  the  seller 
from  his  responsibility  for  the  misrepresentation,  there  being  a 
strong  indisposition  in  slaves  to  be  sold,  and  they  by  stratagem  to 
avoid  a  salr,  may  frequently  feign  sickness,  and  the  purchaser  may 
well  disbelieve  them,  and  rely  on  the  word  of  the  seller.  The 
constitutional  court  of  South  Carolina  decided  directly  the  reverse. 
They  held  that  in  an  action  for  a  breach  of  warranty  of  soundness, 
the  declarations  of  the  slave  in  relation  to  the  disease  were 
admissible.     1  Harper's  Rep.  39. 

9. 
SaoTH  V.  RowzEE.    Spring  T.  1821.    3  Marshall's   Rep.  527. 

Rowzee  sold  a  negro  girl  to  Smith.    The  contract  was  made  at  g^  jf  ^^ 
Smith's  house,  he  never  having  seen  the  girl.     The  next  evening  ^^.  «ale  of 
the  irirl  was  sent  to  Smith's  house,  from  which  place  she  was  im-  state    of 
mediately  taken  by  Bishop,  who  had  purchased  her  of  Smith,  to  concealed 
his  own  house,  about  eight  miles  distant.     He  was  obliged  to  stop  °^™Jf/ j^ 
with  her  several  times  on  the  road,  and  finally  was  compelled  to  tbepurcba^ 

aer    is    ab* 

leave  her  at  a  neighboring  house.     She  was  immediately  taken  solved 
back  to  Smith's  house,  and  the  contract  between  Smith  and  Bishop  "oni^tt 
rescinded.     The  girl  remained  at  Smith's  house,  under  the  care 
of  physicians,  when  she  died.     And  Rowzee  sued  Bishop  for  the 
price  agreed  upon  at  the  time  of  the  sale.    Verdict  for  the  plaintiff. 
The  defendant  appealed. 

Per  Cur.  Mills,  J.  The  plaintiff  was  no  doubt  acquainted 
with  the  debilitated  state  of  the  slave  when  he  sold  her.  She  had 
just  recovered  from  a  fit  of  sickness,  and  the  plaintiff  sent  her  to 
the  house  of  the  defendant  veiled,  to  conceal  the  loss  of  part  of  her 
hair  by  fever.  He  said  nothing  about  her  sick  or  dangerous  state. 
If  he  concealed  these  things,  he  was  guilty  of  concealing  the  truth, 
which  absolved  the  appellant  from  all  obligations  to  pay  for  her,  or 
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if  he  gave  a  coloring  to  the  facts  relative  to  her  conditioii,  he  vras 
guilty  of  a  misrepresentation.*    Judgment  reversed. 

10. 
ExBCUTOBS  OP  Habt  V.  Edwabds.  May  T.  1831.    2  Bailey's 

Rep.  306. 

And  there      Assumpsit  on  a  promissory  note,  given  for  a  slave. 

plied^war^      -^^  ^^^  ^'^>  ^^®  ®'^^®  looked  very  ill,  and  the  auctioneer  gave 
ranty  from  notice,  that  "  he  had  had  the  venerial,  but  was  well,  or  nearly 

the  Dnce  *  .» 

where  the  well.''     The  defendant  gave  |t460. ;  and  if  he  had  been  entirely 

J'JJ^JJ^t-  wcH>  would  have  been  worth  $30  or  $40  more.     The  slave  died 

def^'te  ^*  seven  days  after  the  sale.     Verdict  for  plaintiff.     Motion  for  a 

new  trial,  on  the  ground  that  there  was  an  implied  warranty  arising 

from  the  price. 

Per  Cur.  Johnsoriy  J.  The  defendant  had  notice,  at  the  time  he 
purchased  the  slave,  that  he  was  diseased ;  and  the  evidence  shows, 
satisfactorily,  that  his  death  was  the  consequence  of  that  disease, 
or  its  incidents.  And  if  he  thought  proper  to  purchase,  without  a 
warranty  against  its  consequences,  he  was  bound  by  it  Motion 
denied. 


*  An  express  warranty  excludes  a  prior  one.  Lamier  ▼.  Auld,  1  Murphy's  Rep. 
138.  And  no  particular  form  of  expression  is  required  to  make  an  express  warran- 
ty. Osgood  V.  Lewis,  2  Har.  &  Gill's  Rep.  495. ;  Bacon  ▼.  Brown,  3  Bibb's  Rep.  35. 
And  the  jury  are  the  proper  judges  whether  the  words  amount  to  an  express  war* 
ranty  or  not.  Ibid.  Duffee  v.  Mason,  6  Cowen's  Rep.  25.  Borrekens  v.  Bevans, 
3  Rawle's  Rep.  32.  Jackson  v.  Wetherell,  7  Serg.  &  Rawle's  Rep.  480.  There 
can  be  then  no  definite  rule  laid  down  as  to  what  shall  constitute  an  express  warranty. 
As  where  the  seller  said,  on  the  sale  of  a  mare,  she  was  safe,  gentle,  and  kind,  in  har- 
ness ,  the  court  held  it  a  representation,  and  not  a  waranty.  Jackson  v.  Wetherell,  7 
Serg.  Sl  Rawle's  Rep.  480. ;  but  where  the  seller  said  of  a  negro  woman  slave,  that 
"  she  was  of  sound  wind  and  limb,  and  free  from  all  disease,"  the  court  held,  that  it 
was  a  warranty  of  the  soundness  of  the  slave.  Cramer  v.  Bradahaw,  10  Johns  Rep. 
484.  And  where  the  seller  of  a  colt  said,  ''  there  is  nothing  the  matter  with  the  coit ; 
it  is  well  and  sound,  and  will  make  a  fine  horse,"  the  court  said  it  might  amount  to 
a  warranty,  or  it  might  be  matter  of  opinion ;  and  the  jury  must  judge  from  all  the 
circumstances  of  the  case,  and  how  the  words  were  understood  by  the  parties.  Duf- 
fee V.  Mason,  8  Cowen's  Rep.  25. ;  Osgood  et  al.  v.  Lewis,  2  Har.  &,  Gill's  Rep.  495. ; 
Borrekens  ▼.  Bevans  et  al.,  3  Rawle's  Rep.  23.  And  the  rule  seems  to  be,  that  in  an 
express  warranty  of  a  chattel,  it  is  immaterial  whether  the  party  making  it  knew  it  to 
to  be  false  or  not    Watts  v.  Mattingly,  1  Bibb's  Rep.  244. 
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11, 

Davis  v.  Sandpord.    Spring  T.  1815.    6  Little's  Rep.  206. 

The  appellant  sold  to  the  appellee  a  slave.  The  deed  of  bar-  q,  ^^^^  ^^ 
gain  and  sale  contained  a  warranty  that  the  negro  was  born  a  slave.  ^^^  where 
It  appeared  the  negro  had  been  m  the  state  of  Ohio,  and  had,  wr  knows 
by  the  courts  of  that  state,  been  declared  free,  which  fact  was  J!^^^^ 
known  to  both  parties.  The  seller  alleging,  that  judgment  de-  ^^* ' 
daring  the  slave  free,  had  no  force  or  effect  upon  his  rights^  as  he 
was  not  made  a  party. 

The  court,  Ch.  J.  Boyk,  held,  that  the  warranty  was  not  broken; 
it  not  being  alleged  or  proved,  that  the  negro  was  not  bom  a  slave; 
and  the  justice  of  the  case  is  with  the  seller,  the  buyer  purchasing 
with  a  knowledge  of  all  the  facts,  which  was  properly  shown  bj 
parol  evidence. 

12. 
Otto*s  Syndics   v.  David.  January  T.   1836.     9  Louisiana 

Rep.  59. 

This  was  an  action  to  recover  the  price  of  a  slave  sold.  A  malady 

will  be  con- 


This  sale  took  place  in  the  afternoon  of  the  22d  January,  1834,  gid^Kd 


as 


and  was  of  a  woman  called  Madeleine,  for  $960,  adjudicated  to  "»c«rabie, 
the  pldntiff  as  the  property  of  the  insolvent     It  appeared  that  thonze  the 
Madeleine  fell  sick  of  the  cholera,  on  the  24th  of  January,  the  day  l^tion'jua^ 
after  she  was  delivered  to  the  defendant,  and  reg^ar  medical  aid  ^^^^J*^ 
was  administered ;  but  she  died  on  the  25th  of  the  same  month.      ^^°  ^. 

baffles   the 

The  district  judge  decided,  that  a  recision  of  the  sale  must  take  efforts    of 
place  ;  the  presumption  being,  that  the  disease  existed  at  the  time  ^^  ^j^ 
of  the  sale.  ^^    ?^ 

sues   witb- 

On  appeal,  the  court  ordered,  that  the  sale  of  the  slave  Magde-  in  three 
leine  be  rescinded  and  annulled,  observing,  that  it  has  been  con- 
tended  in  argument,  that  the  cholera,  the  malady  of  which  this 
slave  died,  is  not  an  incurable  disease  in  its  first  stages*  The  court 
is  of  a  different  opinion ;  it  considers  the  malady  incurable,  so  far 
as  to  authorise  the  redhibitory  action,  when  it  baffles  the  efforts  of 
regular  medical  aid,  and  death  ensues,  notwithstanding  this  aid  is 
promptly  administered.  In  this  respect  the  judgment  in  the  first 
instance,  is  correct,  and  the  redhibitory  action  is  sustained^ 

16 
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IS. 

Hawkins  v.  Brown  et  al.    Oct.  T.  1834.  7    Loubiana  Rep. 

417.     6  Martin's  Rep.  639.  N.   S. 

Parol  evi-  The  action  was  brought  on  two  promissory  notes.  The  notes 
^Bible  to  ^^r®  given  as  part  of  the  price  of  two  negroes.  The  slaves  be- 
P|^vc  longed  to  Thomas  Gimball's  succession,  and  were  sold  at  auction, 
rations  of  a  The  crier  stated  that  one  of  them  was  not  sound,  and  from  con- 
relation  S  versation  with  others,  the  defendants  knew  of  the  redWbitory  vices 
the   redhi-  ^f  ^jj^  slaves.     The  Other  slave  was  a  runaway,  and  great  thief. 

bitory  vices  ^     ^  v*  o 

of  slaves  at  Verdict  for  plaintiff.     The  defendants  appealed. 

the  sale,         It  was  Contended,  that  testimonial  proof  could  not  be  received 

deci^tion  *^  contradict  the  procds  verbal,  or  written  sale  of  the  slaves. 

ofstrangers  There  is  no  mention  made  of  the  redhibitory  defects  being  declared 
by  the  seller  or  auctioneer,  in  the  proces  verbal  of  thb  sale,  which 
must  be  conclusive  on  this  point. 

Per  Cur.  Martin^  J.  The  Liouisiana  code,  art  2498.,  provides 
that  the  vendee  cannot  urge  redhibitory  vices  which  were  made 
known  to  him  by  the  vendor,  at  or  before  the  time  of  sale ;  and 
authorizes  parol  evidence  of  these  declarations. 

But  we  are  compelled  to  say,  that  no  declarations  made  by  a 
stranger  can  have  the  same  effect  The  conversation  of  by-standers 
with  either  of  the  defendants  were,  in  the  opinion  of  the  court,  impro- 
perly admitted  to  exclude  the  legal  warranty  relied  on,  and  the 
benefit  of  which  is  claimed  by  the  defendants,  unless  they  tended  to 
establish  the  fact  that  the  redhibitory  vices  complained  of,  had  been 
declared  by  the  yendor  to  the  defendants.     Judgment  reversed. 

14. 
Hanks  v.  M*Kee.     Fall  T.  1822.     2  Little's  Rep.  229. 

Disffuising  ^^^  appellant,  in  his  declaration  averred,  that  the  appellee  sold 
or  misre-  him  a  slave  for  $400,  and  represented  the  slave  to  be  sound  and 
ttie  vio-  healthy,  except  the  phthisic,  and  she  had  it  lightly,  and  it  would 
or^extent  i^otdo  her  any  injury,  knowing  at  the  same  time  his  representa- 
of  a^disease  tions  were  false,  and  that  she  was  laboring  under  the  last  stage  of 
sale  void«     the  disease,  and  that  she  died  shortly  after  the  sale. 

It  appeared  the  wench  was  purchased  at  the  house  of  the  appel- 
lant The  appellee  stated  the  wench  was  19  years  of  age,  mid- 
dling stature,  large  enough  for  any  business,  and  was  healthy,  except 
she  had  the  phthbic,  and  on  these  representations  the  appellant 
was  induced  to  take  the  slave.     He  sent  a  messenger  for  the  slave. 
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and  tlie  appellee  not  having  yet  Brmeif  the  messenger  returned 
without  her.  Two  days  after,  he  sent  the  messenger,  who  re- 
turned with  the  slave,  who  was  sick  and  unable  to  walk,  and  died 
at  his  house  within  three  weeks  after.  The  court  instructed  the 
jury,  **  that  it  was  the  duty  of  the  plaintijOf,  now  appellant,  to  have 
used  due  diligence  in  discovering  any  defect  which  might  belong 
to  the  negro.''    Verdict  for  defendant. 

Per  Cur.  That  every  person  purchasing  an  article  or  commo- 
dity, which  may  be  defective,  may  be  bound  to  espy  out  any  visi- 
ble defect,  easy  to  be  discovered,  when  the  article  is  examined,  and 
that  the  seller  may  not  be  responsible  for  such  defects,  will  not  be 
contested*  But  even  then,  if  the  seller  uses  any  artifice,  or  dis- 
guises such  defects,  or  misrepresents  them,  or  by  false  statements 
induces  the  purchaser  to  waive  the  defect,  and  make  the  purchase, 
the  defect  notwithstanding,  the  seller  may  be  made  responsible. 
But  the  phthisic  or  asthma  b  not  a  disease  of  that  palpable  cha- 
racter, that  a  person  is  bound  to  notice  it,  certainly  not  the  stage 
the  disease  has  progressed.  If  the  seller  misrepresented  even  the 
violence  of  the  disease,  so  as  to  induce  the  purchaser  to  buy,  he 
is  responsible.    Judgment  reversed. 

15. 
Galbrath  v.  Whytb.  April  T.  1797.    Haywood's  Rep.  535. 

Per  Cur,  Caeeat  emptor  applies,  where  a  man  purchases  an  ar-  So>.  ^f 
article  of  personal  property  not  in  the  Vendor's  possession.     He  disclose  de- 
ought,  in  such  case,-  to  require  a  warranty  ;  the  not  bemg  in  pos-  (^rnibie. 
session,  gives  reason  to  doubt.     Another  case  is,  where  the  thing 
sold  has  some  visible  quality  which  lessens  its  value.    Where  it 
has  a  quality  lessening  its  value,  which  is  not  discoverable  by  or- 
dinary inspection,  it  is  otherwise.     In  such  case,  there  is  no  need 
of  any  express  warranty.     Every  man  is  bound  to  be  honest.     He 
ought  to  discover  to  the  vendee,  all  such  properties  as,  if  known, 
might  probably  dispose  him  not  to  purchase.     If  a  man  sell  an  un-    , 
sound  horse,  whose  dborder  is  not  known,  and  receives  full  value, 
as  for  a  sound  hoTse,  an  action  lies  against  the  vendor  ;  and  that 
action  may  be  assumpsit,  stating  the  sale,  and  that  the  vendor  un- 
dertook to  prove  the  horse  was  sound.     See  Thompson  v.  Tate, 
1  Murphy's  Rep.  97. ;  Sheber  v.  Robinson  et  al.,  2  Murphy's  Rep. 
SS. ;  Gilchrist  v.  Morrow,  2  Car.  L.  Rep.  607. ;  Erwin  v.  Max- 
well; 3  Murphy's  Rep.  241.  ;  Ayres  v.  Parks,  8  Hawks'  Rep.  59. 
And  so,  also,  where  a  sale  is  made  by  sample.     Boorman  and 
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Johnson  v.  Jenkins,  18  Wend.  Rep.  566. ;  Beebec  v.  Robert,  12 
Wend.  Rep.  413. ;  Andrews  v.  Kneeland,  6  Cowen's  Rep-  354. 

16. 
Texada  v.  Camp.  June  T.  1824.  Walker's  Mississippi  Rep.  160. 

If  A.  sells  Per  Cur.  EUiSy  J.  Trespass  on  the  case,  on  a  warranty  for 
ranty  an  "  the  soundness  of  a  negro  woman  sold  by  Texada  to  Camp.  Plea 
SavS^to^B  ^^*  guilty.  When  this  case  was  heard,  the  plaintiff  produced  a 
in  an  action  bill  of  sale  from  defendant  to  plaintiff,  which  warrants  the  title,  as 

by    B.     a- 

gainst  A.  Well  as  the  health  of  the  negro  woman  Malind,  for  and  in  consi- 
mtytlTL'  deration  of  the  sum  of  $475.  It  was  also  proved,  that  Camp  had 
no  defence  qq^  the  neCTo  for  $325  to  one  White  :  but  said  negro,  soon  after 

to  an  action  o  ^  «  ^ 

that  before  the  sale  to  White,  and  before  the  institution  of  this  suit,  died  with 

tionB.sold  ^^^  venereal  disease.     Upon  this  evidence  the  defendant's  counsel 

Ae  same  ^  moved  the  court  to  instruct  the  jury,  1st.  That  if  they  should  be  of 

third    per-  opinion,  from  the  evidence,  that  the  plaintiff  ought  to  recover,  that 

that  no  re-  then  the  measure  of  damages  should  be  the  difference  between 

been'Jad^  the  real  value  of  the  slave  at  the  time  of  sale  and  warranty,  and 

gMttrt  B.     what  would  have  been  her  value  at  that  time,  if  sound.     2d.  That 

if  plsuntiff,  bad  sold  said  slave,  which  appeared  from  the  evidence, 

he  could  not  recover  from  the  defendant,  unless  a  recovery  had 

been  had  against  him.     But  the  court  overruled  the  motion,  and 

charged  the  jury  expressly,  that  if  they  found  by  the  evidence,  that 

the  slave  in  question  was  worthless,  and  had  at  the  time  of  the  sale 

the  disease  of  which  she  died,  that  the  measure  of  damages  should 

be  the  sum  paid  for  the  negro  by  Camp,  without  saying  any  thing 

about  interest,  leaving  that  matter  entirely  discretionary  with  the 

jury.     To  which  opinion  the  counsel  excepts,  &c. 

The  only  question  raised  by  the  assignment  of  errors,  is  as  to 
the  measure  of  damages.  The  general  rule  upon  this  subject 
cannot  be  mistaken.  In  trover,  it  would  be  the  value  of  the  pro- 
perty at  Jhe  time  of  conversion ;  but  according  to  better  and  later 
decisions,  the  rule  has  been  extended.  As  for  instance,  in  trover 
for  money  in  a  bag,  the  measure  of  damages  would  be  the  amount 
of  the  sum,  with  interest,  from  the  time  of  conversion.  So,  in  a 
similar  action  for  a  slave,  the  jury  would  be  instructed  to  give 
the  value  of  property  at  the  time  of  conversion,  with  its  yearly 
value  from  the  same  period,  up  to  the  rendition  of  the  judgment  of 
the  court.  See  the  case  of  Thomas  Hinds  v.  William  Terry,  re- 
ferred  from  Jefferson  county,  where  these  principles  are  clearly 
established.     14  Johns.  Rep.  122.     In  the  case  before  ua,  Texada 
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gold  a  neg^  to  Camp  for  $476,  and  on  the  S9th  of  September, 
1821,  warranted  her  to  be  sound  in  body  and  mind.  According 
to  the  finding  of  the  jury,  she  was  worthless,  and  unsound,  on  the 
day  of  warranty,  and  I  think  the  judge  instructed  the  jury  correctly, 
and  might  with  propriety  have  gone  further,  and  charged  them  to 
have  found  a  full  verdict,  with  interest  from  the  day  of  the  date  of 
the  warranty,  as  I  am  fully  persuaded  the  defence  sought  to  be 
maintained  by  the  defendant,  cannot  be  supported  by  the  rules  and 
principles  of  the  law. 

Will  the  vices  and  illegalities  of  a  contract  between  Camp  and 
White,  be  a  matter  of  good  defence  by  Texada  in  the  present  case, 
on  a  seperate  and  distinct  contract  1     I  presume  not     As  if  A. 
receives  money  to  the  use  of  B.  on  an  illegal  contract  between 
B.  and  C,  he  shall  not  be  allowed  to  set  up  the  illegality  of  the 
contract,  as  a  defence  in  an  action  brought  against  him  for  the 
money  of  B.     See  the  case  of  Levant  v.  Elliott,  in  1  Bos.  & 
Pull.     So,  in  this  case,  Texada  shall  not  be  allowed  to  set  up  the 
illegal  contract  of  Camp  and  White,  as  a  matter  of  defence  be- 
fore the  court  and  jury,  because  he  has  received  a  full  price  for 
his  negro  upon  the  warranty ;  and  by  that  alone  he  must  be  an- 
swerable, it  being  the  contract  upon  which  this  action  is  founded. 
I  will  not  deny  but  that  Camp  will  be  liable  to  White,  whenever 
he  may  think  proper  to  establbh  his  claim,  but  that  a  party  to  a 
suit  at  law,  can  travel  out  of  the  express  terms  of  his  contract,  by 
which  his  liability  has  been  created,  when  the  jury  have  said  the 
property  warranted  was  not  worth  one  cent,  is  claiming  too  great 
an  indulgence  at  the  hands  of  the  court     Let  the  judgment  of 
the  court  below  be  affirmed.  Judgment  against  the  principal  and 
security. 

17. 

Millar  v.  Coffman.  March  T.  1829.  19  Martin's  Louisiana 

Rep.  656.  S.  P.  Lawrence  v.  M'FarlaIVe,  19  Martin's  The  causes 

for  which  a 
Rep.   Ooo»  reduction 

in  the  price 

Per  Cvr,  Porter^  J.  The  quesion  which  this  case  presents  is,  ®^  a  slave 
whether  the  buyer  of  a  slave  afflicted  with  a  disease  which  was  claimed  are 
curable  in  its  nature,  and  cured,  has  an  action  on  reduction  of  the  as  those  for 
price.  The  services  of  the  slave  were  lost  to  the  purchaser  for  JJ^^j^^^^f 
about  sixty  days.     The  court  below  thought  he  has  not,  and  gave  the  sale 

m&v  be  dp* 

judgment  for  the  defendant.     The  plaintiff  appealed.     The  judge,  manded. 
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under  the  tSOA  article  of  the  Lmdmma  Codty  aisiiDilated  the  claim 
for  a  reduction  in  the  price  tp  the  action  for  redhibition,  and 
concluded  that,  as  in  the  latter  action,  the  contract  could  not  be  set 
aside,  unless  the  slave  was  afflicted  with  some  vice  or  defect  which 
rendered  him  absolutely  useless,  or  his  use  so  inconvenient  or 
imperfect  that  it  must  be  supposed  the  buyer  would  not  have 
purchased  him  had  he  known  of  his  imperfections  ;  the  plaintiff 
could  not  demand  any  reduction  for  a  defect  which  did  not  fall 
within  either  of  the  causes  that  furnish  ground  for  redhibition. 
We  think  the  judge  did  not  err.  The  article  2522,  in  our  opinion, 
places  the  causes  for  the  reduction  of  price  on  the  same  ground 
as  those  of  redhibition,  and  we  are  unable  to  say,  from  a  considera- 
tion of  the  proof  offered  in  this  instance,  that  had  the  plaintiff*  bc^en 
informed  of  the  disease  under  which  the  slave  labored,  he  would 
not  have  purchased  him.     Judgment  affirmed,  with  costs. 

18. 
Desdanes  v.  Miller.  Jan.  T.  1824.     14  Martin's  Louisiana 

Rep.  53. 

Whenaia-  Per  Cw.  Mathews^  J.  This  suit  is  brought  to  recover  the  value 
^lave  who  of  a  Certain  female  slave,  described  in  the  petition,  on  account  of  a 
quenX'*^  redhibitory  disease  with  which  she  is  stated  to  have  been  afflicted 
died,  had  a  at,  and  before  the  time  of  sale  and  delivery  to  the  plaintiff.  The 
don,  at  and  answer  of  the  defendant  denies  the  right  of  the  plaintiff  to  proceed 
ti^e'of  ade  directly  against  him,  alleging  that  he  is  only  surety  in  the  warranty 

]fei*Ui*^^*°f  ^^P^^*8®^  *^  ^^^  ^^*  ^^ ®*'®>  *^^  ^^*  principal.     It  contains  also  a 

the  court  *  general  denial,  and  a  prayer  for  a  jury.     The  cause  was  submitted 

fairly^  piS  to  a  juiy  in  the  court  below,  who  found  a  special  verdict,  on  which 

2be°di0ease  judgment  was  rendered  for  the  plaintiff,  and  the  defendant  appealed. 

wasincura-  The  jury  find  that  the  slave  in  question,  had  the  consumption  at 

and  before  the  time  of  the  sale  and  transfer  to  the  plaintiff,  and 

that  she  died  of  that  disease.     This  finding,  the  defendant  insists, 

does  not  support  the  judgment  thereon  rendered,  because  the  jury 

have  not  found  that  the  disease  was  incurable  in  its  nature.     But 

as  the  jury  do  not  negative  the  fact  of  its  incurability,  this,  fron\ 

their  finding,  and  other  evidence  in  the  case,  may  have  been  fairly 

intended  by  the  judge.     Judgment  affirmed. 
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19. 
PaioB  V.  Babr*    Spring  T.  1816.    6  Little's  Rep.  216. 

The  plaintiff  declared,  that  the  defendant,  by  a  certain  writing,  A  warran- 
did  sell  to  the  plaintiff  a  certain  negro  boy  for  $400,  and  did  then  smb  meuis 
and  there,  by  the  swd  writing,  warrant  the  said  negro  boy  to  be  ^^*^„. 
sound  ;  which  said  negro  boy  was  then  and  there,  at  the  time  of  nnted   ia 
the  said  sale  and  warranty  unsound.  the  time  of 

The  court  charged  the  jury,  that  if  the  slave  was  unsound  at  the  ^^^  Jjjj'  jt 
delivery,  it  was  unimportant  whether  he  was  sound  or  unsound  at  "*^*  ^°^' 

"'  *       •  •  nue  sound 

the  time  of  the  sale.  thereafter. 

Per  Cur.  Boyk^  Ch.  J.  The  court  below  erred  in  their  instruc- 
tions to  the  jury.     The  court  seems  to  predicate  their  opinion  upon 
the  fact,  that  the  delivery  of  the  boy,  by  the  defendant  to  the  plain- 
tiff»  did  not  take  place  until  some  time  after  the  contract  was  made. 
This  will  not  justify  the  opinion  of  the  court.     A  contract  of  sale, 
transfers  the  property  in  the  thing  sold,  from  the  seller  tb  the  per- 
chaser,  without  delivery,  insomuch,  that  an  action  of  detinue  may 
be  maintained  by  the  latter  against  the  former,  for  a  detention  of 
the  sale.     1  Chitty's  PI.  118.     And  if  a  future  time  be  agreed  upon 
for  the  delivery,  the  thing  sold  is  at  the  risk  of  the  purchaser,  until 
the  time  of  delivery,  unless  otherwise  stipulated  between  the  parties. 
S  Black.  Com.  452. ;  Shep.  Touch,  224.    The  seller  may,  indeed, 
bind  himself  by  contract,  to  warrant  the  thing  sold  shall  continue 
sound  after  the  sale  ;  but  in  this  case  the  defendant  is  alleged  to 
have  warranted  the  boy  sound,  and  not  that  he  should  be  so  there* 
after. 

20. 
TiMROD  v.  Shoolbre AD,  1  Bay's  Rep.  324. ;  Lester  v.  Ex'rs. 
OF  Graham,  1  Const.  Rep.  183.;  Mitchell  v.  Dubois, 
1  Const.  Rep.  360.;  Rouble  v.  M'Carty,  1  Bay's  Rep. 
480. 

Assumpsit  for  the  value  of  a  family  of  negroes,  sold  at  auction  •phe   law 
for  one  hundred  and  seventy  pounds.     One  of  the  negroes  died  ™P**«*  _ 

•^   *^  °  a  warranty 

the  next  day  of  the  small  pox,  and  consequently  must  have  been  of  sound- 
infected  before  the  sale.     The  plainti£f  did  not  know  the  negroes  alave  in 
were  infected.  Sou*  Cj- 

Per  Cur,    Bwrke  and  Bay,  J.     In  every  contract  all  imaginable  ^or  a  full 
fairness  ought  to  be  observed,  especially  in  the  sale  of  negroes, 
which  are  a  valuable  species  of  property  in  this  country.     It  has 
been  decided  often  in  our  courts,  that  selling  for  a  sound  price 
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rai8e«  in  law,  a  warranty  of  the  soimdness  of  the  thing  sold,  and  if 
it  turnif  out  otherwise,  it  is  a  good  ground  for  the  action  of  assump- 
sit, to  recover  back  the  money  paid.  Povipiellon  Conf,  p.  150.  This 
'  warranty  extends  to  all  faults  known  ai^  unknown  to  the  seller. 
Verdict  for  the  plaintiff,  deducting  the  value  of  the  dead  negro  at 
the  time  of  sale. 

,     21. 
TaiBBLB  V.  Oldham.     Dec.  T.  1830.      5  J.  J.  Marshall's  Rep. 
•  139. 

It  is  a  con-       Held  by  the  court,  that  a  warranty  of  sound&eas  in  a  bill  of  sale 
^^^^  of  a  slave,  is  an  executory  contract.     It  is  a  contract  to  do  some 

duty.  A  duty  results  from  it;  aBd  this  obligation  is  not  merely 
implied — ^it  b  express.  The  warranty,  is  a  guarantee  or  assurance 
of  indemnity.  It  is  a  stipulation,  and  a  contract  to  do  some  act. 
Hamilto^T.  Wagner,  2  Marshairs  Rep.  331. 

22. 
Ditto  v.  Helms  et  al.,  Spring  T.  1829. 2  J.J.  Marshall's  Rep.  129. 
The  Oneida  Manufacturing  Society  v.   Lawbsnce,  4 
Cowen's  Rep.  440. ;  Whitney  v.  Sutton,  11  Wend.  Rep. 
441. ;  Duffee  v.  Mason,  8  Cowen's  Rep.  25. 

No  parti-        Action  on  a  warranty  on  the  sale  of  a  negro  girl,  in  the  follow- 
er words     ing  words :  ''The  said  Helms  and  Shackelford  do  forever  warrant 
we^  ijBces-  j^ijd  defend  the  title  of  the  said  negro,  from  all  persons  whatever, 
a   warraa-  claiming  or  to  claim  her  ;"  and  likewise  state,  that  "we  have  sold 
her  to  said  Ditto  as  a  sound  and  healthy  negro." 

The  question  was,  whether  the  writing  amounted  to  a  warranty, 
or  was  only  an  aflSrmation  of  the  condition  of  the  slave. 

Per  Cur.  Robertson^  Ch.  J.  We  think  it  amounts  to  a  warranty. 
No  described  form  of  words  is  necessary  to  constitute  a  warranty. 
Any  words  will  be  sufficient  which  will  show  that  it  was  the  inten- 
tion of  the  parties  that  there  should  be  a  warranty. 

23. 
Seal's  h^irs  v.  De  Gruy.  June  T.  1831.  2  Louisiana  Rep.  468. 

m 

JtBdhibit*.  The  plainti£f,  under  an  order  of  the  court  of  probates,  sold  at 
■oovld  ^be  auction  two  slaves  to  the  defendant  for  j(l  160.  And  this  suit  was 
BriMiDan  ''^''^"S'**  ^^  compel  the  defendant  to  comply  with  the  terms  of  sale. 
tj^  Aw  The  answer  alleged,  that  one  of  the  slaves  was  afflicted  with  an 
^^|0^eh  incurable  disease.  .The  testimony  of  the  physician  was,  that  the  slave 
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iirBS  afficted  with  Pariee$,  and  that  it  had  been  of  long  standiag,  ^^^.  ^^ 
and  the  value  of  the  slave  was  diminished  one  third.  The  court  unless  the 
gave  judgment  for  the*  reduction  of  price,  and  the  defendant  is  absolute- 

Per  Cur.  McUhewSy  J.  In  support  of  the  plaintiflPs  right  to  ob-  ty  of  couriB 
tain  judgment,  his  counsel  relies  on  the  art.  2496  of  the  Louisiana  fair  deduc- 
Code,  and  a  decision  found  in  8  Martin's  Rep.  313.  That  decision  price,^and 
was  made  under  an  article  in  the  old  code  similar  to  that  cited  JJf *  ^f  *^ 

the  sale. 

from  the  new.  It  appears  to  be  difficult  to  reduce  the  doctrine  of 
redhibition  to  any  precise  and  explicit  rules,  calculated  to  answer 
the  ends  of  justice  in  every  case  which  may  arise.  Questions 
relating  to  redhibitory  vices  and  defects  in  things  sold,  must  be 
solved  principally  in  relation  to  the  peculiar  facts  and  circumstan- 
ces of  each  particular  case.  With  regard  to  the  bodily  defects 
and  vices  of  slaves,  our  law  divides  them  into  two  classes :  one 
denominated  absolute,  and  the  other  relative.  The  former  in  ;all . 
cases  afford  a  legal  ground  of  redhibition  ;  the  latter  may  also  fur- 
msh  a  good  cause  for  an  entire  recision  of  the  contract  of  sale,  or  a 
reduction  of  price,  according  to  the  facts  of  each  particular  case. 
In  the  present  suit,  there  is  no  evidence  that  shows  the  disease  of 
the  slave  alleged  to  be  defective,  to  be  of  the  class  defined  as  abso- 
lute. A  physician,  the  only  witness  examined  in  relation  to  it,  who 
was  called  by  the  vendee,  declares  his  opinion,  that  it  is  not  incu- 
rable ;  but  that  from  its  nature,  so  long  as  it  endures,  interruptions 
to  the  services  of  the  slave  afflicted,  would  be  a  necessary  conse. 
quence ;  that  it  appeared  to  him,  to  have  been  of  considerable 
duration ;  and  from  this  circumstance,  difficult  of  cure.  He  con- 
cludes the  slave  in  question  to  be  worth  one  third  less  in  conse- 
quence of  the  diseased  state,  than  she  would  be  if  sound.  The 
disease  appears  to  be  an  enlai^ement  of  the  veins  in  one  of  her  legs. 

On  this  testimony  we  are  obliged  to  determine,  whether  or  not 
the  disease  proven,  constitutes  a  redhibitory  defect. 

The  article  of  the  code  cited,  (2496)  defines  "  redhibition  to  be 
the  avoidance  of  sale,  on  account  of  some  vice  or  defect  in  the" 
thing  sold,  which  renders  it  either  absolutely  useless,  or  its  use  so 
inconvenient  and  imperfect  that  it  must  be  supposed  the  buyer 
would  not  have  purchased  it  had  he  known  of  the  vice."  The  arti- 
cle 2497  declares,  that  "  apparent  defects,  that  is,  such  as  the 
buyef  might  have  discovered  by  simple  inspection,  are  not  among 
the  number  of  redhibitory  vices.**  The  true  meaning  of  this  arti- 
cle is  not  very  perspicuous :  that  is,  whether  the  defect  should  be 
17 
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open  and  apparent  to  the  buyer  by  a  view  of  the  object  offered  for 
sale  in  the  manner  which  it  is  exhibited  to  his  sight,  or  whether  he 
is  not  bound  to  inspect  and  examine  it  with  the  care  and  caution 
ordinarily  used  by  prudent  men  on  such  occasions. 

It  is,  however,  unnecessary  to  give  any  interpretations  to  it  in 
the  present  case,  in  consequence  of  the  conclusion  to  which  the 
article  2501  necessarily  leads  us.  There  is  a  clause  in  this  article, 
which  we  believe  did  not  exist  in  the  old  code,  that  seems  to  con- 
trol, in  a  great  degree,  that  part  of  the  article  (2496)  relative  to 
the  inconvenience  and  imperfection  of  the  use  of  things  pur- 
chased. 

After  the  distinction  of  bodily  defects  or  vices  in  slaves  into  abso- 
lute and  relative,  it  is  declared,  that  the  former  are  those  of  which 
the  bare  existence  give  rise  to  the  redhibitory  action.  But  ^*  rela- 
tive vices  are  those  which  give  rise  to  it,  only  in  proportion  to  the 
degree  in  which  they  disable  the  object  sold."  From  this  we  con- 
clude, that  unless  the  object  sold  be  absolutely  useless,  it  is  rather 
the  duty  of  courts  of  justice  to  make  a  fair  deduction  from  the 
price,  than  entirely  to  avoid  the  sale,  especially,  when  the  real 
value  of  the  thing  bears  any  reasonable  proportion  to  the  price 
agreed  upon.  The  diminution  of  value,  in  consequence  of  the  dis- 
ease of  the  slave,  in  the  present  instance,  is  estimated  by  the 
defendant's  witness  at  one  third  less  than  the  price  stipulated ; 
and  we  perceive  nothing,  in  the  whole  testimony  of  the  cause, 
which  requires  our  interference,  in  relation  to  the  conclusion  of 
the  court  below,  on  the  relative  value  of  the  two  slaves  purchased 
by  the  defendant. 

24. 
MTarlane  v.  Moore.     Sept.  T.  1805.     1  Overton's  Rep  .174. 

2  Bay's  Rep.  17. 

The  defect  Action  upon  the  case  in  the  nature  of  a  deceit.  M'Farlane 
materiaL  purchased  of  the  defendant  a  negro  woman  for  a  full  price,  and 
took  a  bill  of  sale.  The  declaration  averred,  that  the  slave  had 
been  in  a  sickly  state  for  some  time,  and  that  the  defendant  knew 
of  her  sickness.  A  physician  stated  that  he  thought  her  incurable, 
in  consequence  of  the  improper  use  of  mercury,  and  that  she 
died  soon  after  the  sale.  Verdict  for  the  plaintiff.  Rule  for  a  new 
trial. 

Per  Cur.   Overton^  J.  The  questions  for  the  consideration  of  the 
jury  were,  First.  Was  there  a  defect  in  the  property  sold  1  Second* 


"^ 


♦■. 


OF  WARRANTY.  181 

ly.  If  a  defect  existed, was  it  a  material  one  ?  Thirdly.  Did  the 
defendant  know  of  the  defect  before  the  sale  ?  They  found  all 
these  facts  in  favor  of  the  plaintiff,  and  have  assessed  damages  to 
the  value  of  the  negro.  It  has  been  objected,  that  parol  proof  has 
been  improperly  received  ;  that  the  whole  extent  of  the  contract  is 
embraced  by  the  bill  of  sale  ;  and  nothing  can  be  implied  or  pre- 
sumed ;  but  SHggesHofaUi  and  $uppre$m  veri  are  sufficient  to  invali- 
date a  contract  on  the  ground  of  fraud.  And  the  reception  of 
evidence  to  show  the  soundness  or  unsoundness  of  the  woman,  at 
the  time  of  the  sale,  does  not  contradict  or  vary  the  bill  of  sale. 

25. 
SMiTfe  V.  MiLLBR-    Fall  T.  1812.     2  Bibb's  Rep.  616. 

The  appellee  sold  to  the  appellant,  a  negro  boy,  evidenced  by  Where 
writing,  in  these  words :  "  Rec'd  of  Wm.  Smith,  of  Lexington,  exprens 
$300  for  a  negro  boy  named  Abram,  which  negro  is  sound  and  musTb/a- 
bealthy,  and  I  warrant  the  title  of  said  boy  against  the  claim  or  Xf"jV**3! 
claims  of  every  person  whatever,  as  witness  my  hand  this  26th  of  Ant  knew  or 
March»  1810.''     The  appellant  moved  the  court  to  instruct  the  soundness. 
jury,  that  if  they  were  of  opinion  that  the  defendant  sold  the  ne- 
gro in  the  declaration  mentioned  to  the  appellant,  with  a  warranty 
of  his  soundness,  that  the  negro,  at  the  time  of  the  sale  and  warran- 
ty, was  unsound,  and  of  which  unsoundness  he  afterwards  died,  that 
the  appellant  had  a  right  to  recover  such  damages  as  they  should 
think  he  was  entitled  to  from  the  evidence.     The  court  refused  to 
give  the  instruction,  and  the  appellant  appealed. 

Per  Cur.   Owsly^  J.  This  bill  of  sale,  which  affirms  that  the  negro 
is  sound,  does  not  amount  to  an  express  warranty  of  soundness. 
That  the  appellee  did  not  intend  to  warrant  the  negro  sound,  we 
think  evident  from  the  writing.     It  contains  an  acknowledgment 
of  the  receipt  of  the  money  for  which  the  negro  was  sold  ;  a  repre- 
sentation that  he  was  sound,  and  an  express  warranty  of  title- 
Had  the  appellee  intended  to  warrant  the  negro  sound,  it  is  most 
reasonable  to  suppose  the  warranty  would  have  been  so  worded 
as  to  embrace  it.     Where  there  is  no  express  warranty,  but  only 
an   affirmation  of  soundness  at  the  time  of  sale,  in  an  action  for  a 
false  affirmation,  the  declaration  should  charge  that  the  vendor 
knew  the  article  was  unsound.     Here  there  is  no  such  averment ; 
and  having  declared  on  the  warranty  of  soundness,  when  there  is 
none,  the  judgment  of  the  circuit  courc  must  be  affirmed. 
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26. 
Lewis  v.  Cooper.    Feb.  T.  1814.     1  Cook's  Rep.  467. 

Extent    of      The  court  left  the  question  undecided,  whether  the  warranty  of 
Mtod^in-  title  of  a  negro  woman,  would  extend  to  the  increase. 

crease. 

27. 
Glasscock   v.  Wells.     1813.    1  Cook's  Rep.  262. ;  S.  P. 

Baldwin  v.  West,  Hard.  Rep.  60. 

Generally.  The  court  held,  that,  upon  a  warranty,  the  vendor  is  liable  for 
defects  not  known  at  the  time  of  the  sale  :  but  he  is  not  liable  for 
unknown  defects  if  he  make  no  warranty. 

28. 
Waters  v.  Mattingly.    Fall  T.  1808.     1  Bibb's  Rep.  244. 

And  the         The  defendant  sold  the  plaintiff  a  horse,  and  warranted  him 
aj^Ues^to  sound.     It  was  proved  that  the  horse  was  unsound,  immediately 
^r   other  j^j^^p  j^g  came  into  the  possession  of  the  plaintiff.     The  court, 
Edwards,  Ch.  J,  held,  that  where  there  was  an  express  represen- 
tation, which  turns  out  untrue,  it  is  immaterial   whether  the  party 
making  it  knew  it  to  be  false,  or  not.     Bibb.  Prather  de  Pr.  Dec. 
153. ;  Pile  v.  Shannon,  Har.  55. ;  Ferrin  v.  Taylor,  3  Cranch,  270. 
The  same  principle  [was  decided  by  Judge  Cranch,  in  Stewart 
v.  Johnson,  June  T.  1820,  circuit  court  U.  S.,  Washington,  (MS.) 

29. 
Hancock  v.  Ship.     Spring  T.  1829.     1   J.  J.  Marshall's  Rep. 

437. 

Suit  on.  ^^  ^^^'  Robertson^  Ch.  J.  The  objection  to  the  declaration  is 

not  valid.  Although  a  written  warranty  be  given,  an  action  on 
the  case  may  be  sustained  for  fraud  in  the  warranty.  Such  suits 
are  not  unusual.  They  are  sustained  by  authority  and  principle. 
For  the  simple  warranty  suit  must  be  brought  "  ex  contractu^^  and 
of  course  must  be  covenant,  if  the  warranty  be  in  wilting.  But 
whether  it  be  written  or  parol,  suit  for  a  fraud  in  making  it,  should 
be  case  ex  delicto. 
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(B.)  Of  the  waelbjlnty  of  moral  quautibs. 

1. 
Xenes    v.  Taquinto    et    al.      April  T.  1829.      19  Martia't 

Louisiana  Rep.  678. 

Per  Cur.     This  is  an  action  of  redhibition  to  annul  the  sale  of  Dnmken- 

«,./.,,,  new    ia  a 

a  slave,  and  recover  part  of  the  pnce  for  her,  and  to  be  exone-  mcutai,  not 
rated  from  the  payment  of  the  balance  due.  The  general  issue  defect,  and 
was  pleaded  in  the  court  of  the  first  instance,  and  the  defendant's  "  ^^\  *  - 

*^         ,  ,  ground    of 

vendor  cited  in  warranty.  The  cause  was  submitted  to  a  jury  redhibi- 
who  found  for  the  plaintifil  Judgment  was  rendered  on  this  ver- 
dict against  the  defendant,  and  in  his  favor  against  Shift,  from 
whom  he  had  purchased.  From  this  judgment,  both  the  defend- 
ants and  the  party  called  in  warranty,  have  appealed.  The  vice, 
to  which  the  slave  is  charged  in  the  petition  to  be  subject,  is  ha- 
bitual drunkenness.  The  evidence  establishes  satisfactorily  the 
allegation.  The  only  question,  therefore,  presented  for  our  deci- 
sion, is,  whether  the  defect  be  such  a  one  as  authorizes  the  pur- 
chaser of  a  slave  to  it,  to   have  the  sale  rescinded. 

"The  purchase  was  made  since  the  enactment  of  the  late  amend- 
ments to  our  code,  and  must  be  governed  by  them.  The  2496th 
article  of  that  work  defines  redhibition  to  be,  "^the  avoidance  of 
a  sale  on  account  of  some  vice  or  defect  in  the  thing  sold,  which 
renders  it  either  absolutely  useless,  or  its  use  so  inconvenient  and 
imperfect,  that  it  must  be  supposed  the  buyer  would  not  have  pur- 
chased it  had  he  known  of  the  vice." 

The  2500(h  article  divides  the  defects  of  slaves  into  two  classes: 
vices  of  body,  and  vices  of  character.  In  the  2502d,  some  of 
the  vices  of  the  body  are  defined,  and  others  are  stated  to  be  con- 
tained in  the  2496th  article,  which  we  have  already  cited.  But 
with  regard  to  those  of  character,  the  next  article  expressly  de- 
clares, that  they  are  confined  to  cases  where  the  slave  has  commit- 
ted a  capital  crime,  where  he  is  convicted  of  theft,  and  where  he 
is  in  the  habit  of  running  away.  No  reference  is  made,  as  in  the 
article  relating  to  their  bodily  defects,  to  the  previous  provision 
which  mak  es  any  disease  a  cause  of  redhibition,  which  renders  the 
services  of  the  slave  so  difficult  and  interrupted,  that  it  is  presumed 
the  buyer  would  not  have  purchased  had  he  been  aware  of  them. 
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And  that  the  failure  to  make  the   reference  did  not  proceed 
from  inattention,  is  manifest  by  the  2506th  article,  which  succeeds 
that  just  noticed,  wherein  the  defects  in  other  animals  are  extended 
to  the  cases  supposed  in  the  2496th.     So  that  the  cause  turns  on 
the  inquiry,  is  drunkenness  a  vice  of  body,  or  of  character  1     Is 
it  mental,  or  physical  1     We  think  it  must  be  classed  among  the 
vices  which  our  code  denominates  those  of  character.     It  has  of 
late,  we  believe,  been  made  a  question  by  physiologists,  whether  the 
disposition  to  an  immoderate  use  of  ardent  spirits,  did  not  arise  as 
much  from  physical  temperament  as  from  moral  weakness.     In 
cases  of  long  indulgence  in  the  habit,  it  is  quite  probable  the  body 
may  require  a  continuance  of  the  stimulus,  and  that  the  desire  for 
the  use  of  it  may  spring  as  much  from  physical  lassitude,  as  from 
moral  depravity.     But  on  this  subject  the  court  has  a  safer  guide 
than  the  conflicting  opinions  of  medical  men.     By  the  ancient  ju- 
risprudence of  the   country,  the  vice  of  drunkenness  was  consi- 
dered one  of  the  mind.     And  the  terms  used  in  our  legislation 
must  be  understood  in  the  sense  in  which  they  were  used  in  that 
jurisprudence,  unless  another  meaning  be  expressly  given  to  them 
by  legislative  authority.     We  conclude,  then,  that  the  allegation 
made  in  the  petition  does  not  furnish  ground  for  setting  aside  the 
sale.     It  has  been  contended,  that  there  was  fraud  in  the  defend- 
ant conceaUng  from  the  plaintiff  the  defect  to  which  the  slave 
was  addicted.   But  unless  the  vice  was  one  which  furnished  ground 
foi  redhibition,  there  was  no  fraud  in  concealing  it,  or,  in  other 
words,  there  was  no  obligation  in  the  seller  to  communicate  it  to 
the  buyer. 

3. 
Gaillard  v.  Labat  et  al.  Dec.  T.  1835.  9  Louisiana  Rep.  17. 

But  a  frau-      The  plaintiff  alleged  in  his  petition,  that  he  had  purchased  of  the 
cea^entof  defendant  a  slave,  named  Marie  Jeanne,  and  her  daughter  Cecilia, 
it,wiUbea  foy  the  price  of  $1000,  for  a  house  servant;  that  the  defendant 
reflcinding   knew  that  the  slave  was  an  habitual  drunkard,  and  not  worthy  to  be 
tr^t.^^^      trusted  ;  and  prays  the  sale  may  be  avoided  as  fraudulent,  and  the 
defendant  be  compelled  to  refund  the  price.     The  jury  found  a 
verdict  for  the  plaintiff,  rescinding  the  sale,  and  restoring  the  slaves 
to  the  defendant,  and  requiring  him  to  return  the  price.     The  de- 
fendant appealed. 

Per  Cur.     BuUardy  J.     This  is  not  an  action  for  redhibition. 
The  plaintiff  claims  a  recision  of  the  contract,  not  on  the  ground 
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that  such  a  habit  forms  a  redhibitory  defect  in  a  slave,  but  on  the 
alleged  false  assertion,  on  the  part  of  the  defendant,  of  the  quali- 
ties of  the  slave  in  question,  on  a  fraudulent  concealment  of  her 
vices  and  defects,  and  he  relies  upon  article  1841  of  the  Louisiana 
Code.  But  whether  the  defendant  knew  of  the  existence  of  the 
vice  of  drunkenness,  and  concealed  it,  is  a  question  for  the  jury, 
and  judgment  rescinding  the  sale  will  be  affirmed,  when  the  ver- 
dict finding  the  fraud  is  not  so  unsupported  by  evidence  as  to 
authorize  the  court  to  disturb  it 

S. 

Chrbtien  v.  TuBARD.     Juue  T.  1824.     14  Martin's  Louisiana 

Rep.  582. 

Ptr  Cur.     Porter^  J.     This  is  a  redhibitory  action,  in  which  the  An  allega- 
plaintiff  seeks  to  return  a  slave  he  purchased  from  the  defendant,  ^^^  ^^  |[ 
and  get  back  the  price.       The  defect  alleged  is,  that  the  slave  is  ^^*  ^^ 
a  thiei^  and  addicted  to  robbery,  and  it  is  further  charged,  that  the  evidence 
vendor  knew  he  had  those  vices,  at  the  time  he  sold  him.     The  in  the  habit 
evidence  establishes,  very  satisfactorily,  that  the  slave  was  a  thief  °^  «te*i™8- 
at  the  time  he  was  sold  ; — that  he  committed  theft  after  he  came 
into  the  possession  of  the  plaintiff;  and  that  the  defendant  well 
knew  he  was  addicted  to  this  vice  at  the  time  he  sold  him.  Several 
grounds  of  defence  have  been  presented  in  this  court  against  the 
right  of  the  petitioner  to  recover.  First.  That  the  allegations  in  the 
petition  do  not  correspond  with  the  proof.     The  first  objection 
was  supported  by  the  counsel  for  defendant,  on  the  ground  that 
the  petition  chained  the  slave  with  being  addicted  to  robbery^  and 
that  the  evidence  went  to  prove  he  was  in  the  habit  of  stealing.    A 
recurrence  to  the  petition  shows  that  this  exception  is  not  well 
founded.      It  does  not  merely  charge  that  the  slave  was  addicted 
to  robbery.     It  avers  also,  that  he  was  a  thief;  that  he  had  a  pro- 
pensity to  thieving,  and  it  sets  out  a  particular  act  of  larceny. 
These  allegations  fully  authorized  the  introduction  of  the  evidence 
taken  on  the  trial,  and  even  if  they  did  not,  the  defendant  could 
not  claim  the  benefit  of  the  variance  in  this  court,  when  he  suffered 
the  proof  to  be  received  without  objection,  in  that  of  the  first 
instance. 
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4. 
Owen  v.  Ford.  Nov.  T.  1823.     1  Harper's  Rep.  26. 

In  South         Fer  Ctar,     Rkhardiany  J,     In  the  case  of  Richard  Smith  v. 

there  ia  no  M'Call,  1  M'Cord's  Rep.  220.,  this  court  decided,  that  there  is  no 

^jj^     P  implied  warranty  of  the  moral  qualities  of  a  slave  arising  from  the 

the   moral  mere  sale  and  price  paid.     As  where  a  slave  was  sold  who  had 

a  slave.       Committed  burglar;,  the  fact  being  unknown  to  both  the  seller 

and  the  purchaser.     After  the  sale  the  slave  was  convicted,  and  his 

ears  were  cropped,  held,  that  the  implied  warranty  did  not  extend 

to  the  loss  of  the  value  of  the  slave  by  the  punishment. 

5. 
Ails   v.   Bowman.   March   T.   1831.  2  Louisiana  Rep.  251. 

The  habit  ^^^'  ^^'  J^^^^^^^h  J-  There  IS  only  evidence  of  the  slave 
of  running  having  ran  away  once  while  in  the  appellee's  possession,  and  this 

away  18  not    .  °  .  ...r  .  ^^ 

made    oat  does  not  constitute  a  habtt  oi  running  away. 

by  proof  of 

one   act.  c 

BocoD  v.  Jacobs.     May  T.   1831.    2  Louisiana  Rep.  408. 

Even  im.  P^  ^^'  Martin^  J.  Circumstances  posterior  to  the  sale,  may 
mediately  j^^yg  gome  weight  in  the  scale  of  evidence,  in  determining  on  the 
sale.  existence  of  a  previous  habit ;  but  we  do  not  think  that  the  vMrt 

fact  of  running  away  immediately  after  the  sale,  added  to  a  single 

instance  before,  may  be  received  as  evidence  of  an  anterior  habit. 

It  may  be  the  consequence  of  he  displeasure  of  being  sold,  or  of 

his  dislike  of  the  owner. 

7. 

Duncan  v.   Covallus'  Ex'rs.  January  T.  1817.  4  Martin's 

Louisiana  Rep.  571. 

If  a  slaye 

be  deacri-  p^  Qwr,  Mortm,  J.  The  petition  states  that  the  plaintiff 
bill 'of  sale  purchased  from  the  defendants  a  negro  slave  for  $900,  under  the 

mestique,  ^  assurance  they  gave  him,  that  he  was  a  good  domestic,  good  coach- 

t^^lie/^  man,  and  good  brickmaker,  and  possessed  of  the  confidence  of  his 

and  he  be  former  owner,  whose  executors  they  are  ;  that  there  has  been  a 

be^a^good  gross  fraud  practised  on  him  by  the  defendants ;  that  the  plaintiff, 

anZT*'  fully  confiding  in  the  assurance  they  gave  him,  signed  the  bill  of 

coachman,  g^le  without  reading  it ;  not  believing  that  any  thing   contained 

and  brick-  '  ■•  i  i  .  j  •  .  .  - 

maker,  therein  would  have  been  inserted  contrary  to,  or  in  opposition  of 
snffice.        the  formal  assurances  given  him,  in  relation  to  the  qualities  of  the 
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slave,  in  whicli  he  avers  he  was  deceived.  The  petition  next  sets 
forth,  that  the  slave  has  made  several  attempts  to  run  away,  and  is 
by  habit  a  drunkard  and  thief,  and  was  in  the  said  bad  practices 
long  before  the  sale,  at  least  in  the  knowledge  of  one  of  the  defend- 
ants. It  concludes  with  a  prayer  for  the  recision  of  the  sale. 
Urquhart,  one  of  the  defendants,  being  interrogated  by  the  plaintiff, 
answers,  that  he  gave  no  assurances  as  to  the  virtues,  vices,  or  talents 
of  the  slave ;  that  he  knew  nothing  of  him,  except  that  he  called 
himself  a  coachman.  The  bill  of  sale  was  introduced  as  evidence 
of  the  assurances  stated  in  the  petition ;  the  defendants  therein 
warrant  the  negro  sold,  free  from  redhibitory  diBtases  onlyy  as  well 
as  of  any  lien  or  mortgage,  but  not  as  to  any  redhibitory  mce^ 
declaring  that  they  do  not  know  the  slave.  In  the  description  of 
him,  he  is  stated  to  be  25  years  of  age,  a  good  domestic,  coachman 
and  brickmaker:  bon  domestique^  coch^r^  et  Mquetier.  Four  witnes- 
ses, introduced  by  the  plaintiff,  declared,  that  the  slave  was,  from 
he  moment  he  was  taken  into  the  family  of  the  plaintiff,  that  is, 
immediately  after  the  sale,  a  worthless,  idle,  drunken  fellow,  and 
knew  nothing  of  the  business  of  a  coachman.  A  witness  intro- 
duced by  the  defendants  deposed,  that  he  knew  the  slave,  who 
was  the  deceased's  coachman,  and  bore  a  good  character ;  anotheri 
the  deceased's  overseer,  deposed  he  knew  the  slave  during  a  period 
of  two  years,  while  he  belonged  to  the  deceased  ;  that  he  was  at 
first  employed  as  a  brickmaker,  was  next  the  deceased's  coach- 
man, and  afterwards  as  the  driver  of  his  other  slaves  ;  that  he  was 
a  very  faithful  servant,  and  had  the  confidence  of  his  master,  who 
was  very  severe  to  his  slaves  ;  that  he  saw  the  negro  drunk  but 
once,  and  he  never  attempted  to  run  awaj ;  that  the  deceased  gave 
jtlSOO  dollars  for  him  and  his  wife.  On  this  the  district  judge  gave 
judgment  for  the  plaintiff.     The  defendants  appealed. 

The  statement  of  facts  is  composed  of  the  bill  of  sale,  and  the 
depositions  of  the  above  witnesses,  and  the  defendant's  counsel  has 
waived  any  objection  to  the  want  of  an  averment  in  the  petition  of 
the  falsity  of  so  much  of  the  bill  of  sale  as  relates  to  the  slave  being 
a  good  coachman ;  he  contends,  that  they  are  not  liable  for  any  but 
physical  or  bodily  defects,  having  declared  that  the  warranty  did 
not  extend  to  moral  ones,  vices ;  and  that  the  plaintiff  has  failed  in 
the  proof  of  the  knowledge,  in  the  defendants,  of  any  circumstance 
which  they  were  bound  to  disclose.  That  the  allegation,  that  the 
slave  ^was  sold  as  a  good  domestic,  a  good  coachman,  and  a  good 

briekmakeTy  is  not  supported  by  the  proof  offered  ;  the  bill  of  sale 
18 
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representing  the  slave  as  a  coackma/n^  not  a  good  coachman  ;  that 
the  defendants,  knowing  the  slave  to  have  been  the  deceased's 
coachman,  might  well  describe  him  as  a  coachman  ;  that  in  the 
phrase  used,  the  adjective^  according  to  the  French  language,  go- 
verns only  the  substantive,  which  it  immediately  precedes,  and  is  not 
necessarily  applicable  to  others  in  the  phrase,  bon  domesliquey  co- 
cker briquetier;  that,  if  it  be  doubtful  whether  the  adjective  is  to  be 
extended  to  the  two  last  substantives,  the  construction  must  be  in 
favorum  solutionis.  That  these  witnesses  prove,  that  the  slave  was 
a  good  domestic,  since  he  had  been  selected  to  oversee  his  fellow 
servants ;  had  a  good  character ;  that  he  never  attempted  to  run 
away,  and  was  seen  drunk  but  once  in  two  years.  The  plaintiiOPs 
counsel  contends,  that  he  has  proved  that  the  slave  was  deficient 
in  the  quality  which  induced  him  to  purchase  ;  that  he  knew 
nothing  of  the  business  of  a  coachman ;  that  he  was  not  a  good 
domestic,  since  four  witnesses  swear  that  he  has  been,  ever  since 
the  purchase,  an  idlcy  worthless^  and  drunken  fellow.  This  court  is 
of  opinion,  that  the  evidence,  introduced  by  the  defendants,  repels 
all  the  allegations  of  fraud  made  by  the  plaintiff,  and  supports  the 
averment  they  made,  that  the  slave  sold  was  a  good  domestic^  a 
coachman^  and  brickmaker ;  for  we  think,  with  their  counsel,  that 
the  adjective  bon,  does  not  necessarily  attach  to  any  but  the  imme- 
diate substantive,  domestique^  and  that  if  there  be  any  doubt,  the 
construction  ought  to  be  made  so  as  to  lessen,  rather  than  to  in- 
crease the  obligation.  Perhaps  a  literal  translation  into  the  English 
language  might  present  a  different  idea.  And  the  rule  of  the  com- 
mon law  of  England  is  in  opposition  to  that  which  we  are  to 
follow.  The  common  law  says,  verba  fortius  accipiunter  contra 
proferentem  ;  the  civil  law  requires  the  constructions  to  be  infavo* 
rum  solutionis*  Neither  is  the  testimony  of  defendant's  witnesses 
much  weakened  by  that  of  those  of  the  plaintiff's,  though  the  latter  be 
more  numerous.  These  swear,  that  the  slave  knew  nothing  of  the 
business  of  a  coachman,  and  is  an  idle,  worthless,  and  drunken  fellow. 
He  might  conceal  his  skill  from  his  dislike  of  a  new  master  ;  a  great 
indulgence  might  render  him  idle,  and  free  access  to  liquors  might 
induce  him  to  drink  to  excess ;  and  he  consequently  would  appear 
idle,  drunk,  and  worthless. 

But  this  does  not  disprove  what  is  sworn  on  the  opposite  side  : 
that,  previous  to  the  sale^  under  a  severe  master^  he  was  a  faithful  ser- 
vant, bore  a  good  character,  and  possessed  the  confidence  of  the 
deceased ;  circumstances  which  strongly  justify  the  assertion  of 
the  defendants,  that  he  was  a  good  domestic.    The  depositions  of 
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tbe  plaintiff's'witnesses  do  not  disprove  what  is  sworn  by  those  of 
the  defendants,  that  the  slave  was  a  coachman  and  brick  maker. 
Judgment  for  defendants. 

8. 
IcAB  V.  SuA&s.     January  T.  1835.     7  Louisiana  Rep.  517« 

This  was  a  redhibitory  action  to  annul  the  sale  of  a  slave,  and  re-  CrazindM 
cover  back  the  price,  on  the  ground  of  redhibitory  vice  of  craziness.  S'au^Sso- 
The  plaintiff  alleged,  that  he  purchased  of  the  defendant  a  slave  ^"^  ^*^®' 
named  Kate,  for  which  he  paid  j(500,  and  in  two  0r  three  days  it  is  not  ap- 
after  it  was  discovered  the  slave  was  crazy,  and  run  away,  and  that  Linul  the 
the  vices  were  known  to  the  defendant.  "^®* 

The  witnesses  stated  she  was  very  stupid  ;  that  on  being  told  to 
do  one  thing  she  would  do  another;  and  that  she  was  unsafe  to  be 
trusted  about  the  house,  on  account  of  the  danger  of  setting  fire  to 
it ;  that  she  wandered  off,  and  was  finally  put  in  the  parish  jail  of 
an  adjoining  parish,  as  a  runaway. 

The  district  judge  gave  judgment,  that  with  regard  to  the  mental 
malady  of  the  slave,  the  evidence  and  a  personal  inspection  satis- 
fied him  she  was  so  far  destitute  of  mental  capacity  as  to  render 
her  either  absolutely  useless,  or  the  use  so  inconvenient,'  that  it 
was  to  be  presumed  the  buyer  would  not  have  purchased  had  he 
known  of  the  vice.     The  defendant  appealed. 

Per  Cur.  BuUard^  J.  It  was  contended,  that  Kate  was  not 
crazy,  but  only  stupid,  and  stupidity  is  not  madness ;  but,  on  the 
contrary,  an  apparent  defect,  against  which  the  defendant  did  not 
warrant.  Mere  dulness  of  look  is  certainly  apparent ;  but  that 
degree  of  stupidity  or  want  of  intelligence,  which  results  from  a 
defective  organization,  is  rather  idiocy  than  stupidity.  The  code 
enumerates  madness  (folic,)  among  the  absolute  vices  of  slaves 
which  give  rise  to  the  action  of  redhibition. 

Whether  the  subject  of  this  action  is  idiotic  from  nativity,  or 
b  laboring  under  one  of  the  numberless  derangements  of  an  intel- 
lect originally  sound,  is  a  question  which  cannot  be  answered, 
without  further  knowledge  of  her  history,  than  the  record  affords. 
Nor  do  we  consider  it  material,  inasmuch  as  the  code  has  declared, 
that  a  sale  may  be  avoided  on  account  of  any  vice  or  defect,  which 
renders  the  thing  either  absolutely  useless,  or  its  use  so  inconveni- 
ent and  imperfect,  that  it  must  be  supposed  the  buyer  would  not 
have  purchased  with  a  knowledge  of  the  vice.  We  are  satisfied 
that  the  slave  in  question  was  wholly,  and  perhaps  worse  than 
useless. 
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9. 
Landbeaux  ei  al.  v.  Campbell.    June  T.  1830.    20  Martin'i 

Louisiana  Rep.  478. 

When  the      McUhewSy  J.,  delivered  the  opinion  of  the  court.     This  b  a  red- 
redhibitoiy  hibitorv  actlou,  in  which  the  plaintiflfs  claim  restitution  of  the  price 

malady  did  ,  ••      •  t.    i. 

not  mani-  of  a  slavc,  named  Ned,  which  they  allege  was  affected  with  the 
withm'  ^  absolute  vice  of  madness,  (as  denominated  by  the  La  Codty)  at 
^e  da/s  ^jjg  ^Ij^q  ijjgy  purchased  him  from  the  defendant.  They  obtained 
sale,  evi-  judgment  in  the  court  below,  from  which  the  latter  appealed.  A 
be  given  of  decision  of  fhe  cause  depends  principally  on  matters  of  fact,  ap- 
^teSTe^  plicable  to  the  provisions  of  the  2508th  art.  of  the  code.  Ac- 
cording to  these  provisions,  "  a  buyer  who  institutes  the  redhibito- 
ry action  must  prove,  that  the  vice  existed  before  the  sale  was 
made  to  him.  But  when  it  has  made  its  appearance  within  three 
days  immediately  following  the  sale,  it  is  presumed  to  have  existed 
before  the  sale.'*  In  the  present  case  there  is  no  evidence  which 
shows  the  existence  of  the  malady  or  vice  previous  to  the  sale. 
Severn!  witnesses  were  examined  on  the  part  of  the  defendant,  who 
proved  the  soundness  of  the  slave  in  question  previous  to,  and  at 
the  time  he  was  sold  to  the  plaintiff.  The  act  of  sale  was  passed 
at  NatAez,  on  the  4th  of  January,  1828,  and  recorded  in  the 
office  of  a  notary,  in  tbe  city  of  New-Orleans,  on  the  12th  of  the 
same  month.  The  precise  time  at  which  Ned  (together  with  other 
slaves  bought  at  Natchez,  and  conveyed  to  the  plaintiff  by  the  same 
act,)  arrived  on  the  plantation  of  the  puchasers,  is  not  shown  by 
the  testimony  of  the  cause.  There  were  three  witnesses  examined 
for  the  appellees,  two  by  commbsions  on  interrogatories,  and  one 
in  open  court.  The  first  of  these  appears  to  have  been  the  over- 
seer of  the  plaintiffs  at  the  period  when  the  slaves  were  brought  to 
their  plantation,  and  is  the  only  one,  who  according  to  the  facts 
declared  in  the  testimony  of  all  three,  was  in  a  situation  to  discover 
any  appearance  of  madness  in  Ned  within  three  days  after  the  sale. 
He  states  that  he  remained  on  the  plantation  from  the  arrival  of  the 
slaves,  some  time  in  January,  until  the  6th  of  February,  or  about 
one  month  after  they  were  placed  under  his  management.  During 
that  period  he  declares  that  he  did  not  perceive  that  the  negro 
was  attacked  by  any  infirmity  tPacune  infirmt^ ;  he  only  appeared 
to  be  of  a  feeble  constitution,  was  lazy,  and  would  not  work  with- 
out being  constantly  watched ;  and  when  out  of  sight  of  the  over- 
seer, he  would  quit  his  work  and  wander  from  one  place  to 
anodier,  gettk^olating  alone,  tout  ssul.     This  testimony  certainly 


OF  WARRANTY.  141 

exhibits  gpreat  defects  in  the  Blave,  but  does  not,  in  our  opmion, 
amount  to  proof  of  madness;  at  all  events,  of  its  appearance  within 
three  days  from  the  time  of  purchase.  And  there  is  no  proof  that 
he  was  subject  to  any  mental  derangement  previous  to  that  period. 
Considering  the  many  frauds  which  are  practised  on  purchasers, 
by  professed  dealers  in  this  species  of  property,  we  have  reluctantly 
come  to  a  conclusion  on  the  facts  different  from  that  at  which  the 
judge,  a  quOf  arrived.  But  it  is  beUeved  by  us,  that  the  plaintiffs  have 
not  sustained  their  claim  for  redhibition  by  such  proof  as  is  re- 
quired by  law. 

10. 

Zarico  v.  Habine.    March  T.  1818.     6  Martin's  Louisiana 

Rep.  372. 

The  plaintiff,  as  executrix  to  her  late  husband,  caused  the  pro-  The  ven- 
perty  of  his  estate  to  be  sold  at  public  auction,  under  the  authority  jemand"*'* 
and  directions  of  the  court  of  probates,  when  the  defendant,  through  ^e  recision 

•     /•  t  •  of  the  sale, 

an  agent,  bid  for  a  negro  man,  was  adjudged  her,  and  immediate-  on  account 
ly  delivered  to  her  sdd  agent,  who  directed  him  to  go  to  the  de-  crime*com- 
fendant's.      The  negro,  on  his  way,  made  his  escape,  and,  being  "J*^^*'^ 
pursued,  committed  an  assault,  with  intent  ta  murder,  foT^rhieB'  imaradiate^ 
he  was  tried  and  condemned  to  death,  but  afterwards  pardoned  ^^  ^ 
and  released.     The  defendant  having  refused  to  receive  him,  the 
present  suit  was  brought  against  her.     One  of  the  grounds  on 
which  she  resisted  the  plaintiff's  demand,  was,  that  if  there  was  a 
sale,  it  ought  to  be  annulled,  on  account  of  a  redhibitory  vice  in 
the  slave.     There  was  judgment  for  the  plaintiff,  and  the  defend- 
ant appealed. 

Per  Cur.  Derbignyy  J.  We  now  come  to  the  second  plea  of 
the  appellant,  to  wit,  the  existence  of  a  redhibitory  vice  in  the  pro- 
perty sold.  The  success  of  this  plea  rests  upon  the  following  cir- 
cumstance :  Immediately  after  the  sale  and  delivery,  this  slave, 
instead  of  going  where  the  appellant^s  agent  sent  him,  ran  off,  was 
pursued,  and  committed  an  assault,  for  which  he  was  condemned 
to  death,  and  afterwards  pardoned.  From  this  the  appellant  con- 
cludes, that  the  slave  had  a  redhibitory  vice  previous  to  the  adjudi- 
cation. To  support  this  allegation,  he  relies  on  the  following  arti- 
cle of  our  code,  as  governing  this  case,  to  the  exclusion  of  all 
testimony  :  "  If  the  defect  appears  immediately  after  the  sale,  or 
within  the  three  following  days,  it  shall  be  presumed  that  said  de- 
fect existed  before  the  sale,  or  at  the  time  it  was  made.'^     This 
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provision  seemcr  to  have  been  intended  for  cases  of  latent  bodily 
defects,  the  origin  of  which  is  uncertain.  But  as  the  appellant 
insists  upon  its  applicability  to  his  case,  let  us  see  how  it  will  bear 
the  application.  The  vice,  if  any  existed,  was  one  of  temper  and 
disposition.  Those  are  limited  to  three  sorts :  *'  Having  been 
guilty  of  some  capital  crime,  being  addicted  to  robbery,  or  in  the 
habit  of  running  away.^'  The  first  vice  does  not  admit  of  the  ap- 
plication of  the  rule,  that  a  man  has  been  guilty  of  a  capital  crime, 
and  is  not  to  be  presumed  from  his  subsequent  conduct.  The  law 
does  not  speak  of  any  such  thing  as  the  habit  of  committing  crimes, 
but  of  a  crime  committed.  The  second  vice  has  nothing  to  do 
with  this  case.  The  third,  and  last,  is  the  habit  of  running  away. 
This  slave,  it  is  sdd,  ran  off,  instead  of  going  where  the  appellant's 
agent  had  told  him  to  go.  Must  this  be  received  as  a  legal  pre- 
sumption that  he  was  in  the  habit  of  running  away  1  Shall  a  slave 
who  changes  masters,  and  runs  off  to  avoid  going  with  him,  be 
presumed  to  be  in  the  habit  of  running  away  1  Surely  no  such 
presumption  can  arise  from  this  fact.  Supposing,  then,  the  article 
relied  on  to  be  at  all  applicable  to  this  kind  of  vice,  still,  the  fact  in 
this  .case  does  not  authorize  the  presumption,  so  far  as  to  render  it 
imneceasary  to  support  it  by  other  proof,  or  to  exclude  contrary 
testimony.  The  district  judge,  therefore,  acted  correctly  in  ad- 
mittinaf  testimony  as  to  the  character  of  the  slave  ;  and  that  tes- 
timony having  been  perfectly  satisfactory  on  the  part  of  the  plain- 
tiff, the  plea  of  the  defendant  must  fail.     Judgment  affirmed. 

11. 
Andry  et  al.  V.  Foy.     July  T.  1819.     7  Martin's  Louisiana 

Rep.  33.  44. 

What  a-         ^^  ^^^'     Martin^  J.     At  the  request  of  the  defendant,  a  re- 
mounte  to  hearing  has  been  had  in  this  case,  on  the  question  whether  Ifo- 

a    habit  of  i    t»  i  /. 

nmning  a-  roct  and  Boucoudy  two  of  the  slaves  sold  by  the  defendant  to  the 
^*^'  plaintiffs,  were  really  in  the  habit  of  running  away,  at  the  time  of 

the  sale,  so  as  to  entitle  the  plainti£&  to  their  redhibitory  action. 
The  fact  was  found  against  the  defendant  by  the  jury,  in  the  parish 
court ;  and,  although  this  circumstance  is  not  conclusive  on  the 
appeal,  it  cannot  fail  to  have  some  weight  Horace  was  purchas- 
ed by  the  defendant  in  March,  1808,  and  his  vendor  then  expressly 
excluded  the  legal  warranty  against  such  vices,  which  the  law  con- 
siders as  redhibitory  ones,  viz.  capital  crimes,  robbery,  and  the 
habit  of  running  away.     This  appears  by  the  bill  of  sale  on  re- 
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cord  ;  and  the  vendor  did  declare,  that  Horace  ran  away  from 
him,  and  was  absent  seven  consecutive  months  ;  during  which  he 
went  to  New  York,  Liverpool,  and  Charleston,  where  he  was  ar- 
rested and  brought  to  New  Orleans  ;  where,  five  weeks  after,  he 
sold  him  to  the  present  defendant,  informing  him  he  was  a  runa- 
way ;  and  he  was  sold  as  such.  It  is  in  evidence,  that  Boucaud 
was  brought  to  jail  as  a  runaway  before  the  sale  to  the  plaintiff, 
and  that  he  has  since  run  away  twice.  In  the  sale  of  Boucaud 
to  the  defendant,  the  vendor  warrants  only  against  the  maladies 
for  which  the  law  grants  a  redhibitory  action.  The  counsel  for 
the  defendant  thinks  the  jury  and  this  court  erred,  in  inferring 
from  this  testimony,  that  the  slaves  were  in  the  habit  of  running 
away  ;  that  one  single  instance  of  running  away  b  proven  ante- 
rior to  the  sale,  which  cannot  constitute  a  habit.  As  to  Horace's 
trips  to  New  York,  to  Liverpool,  and  Charleston,  and  an  absence 
of  seven  months,  which  ended  by  his  capture  only ;  the  circum- 
stance of  his  being  sold  as  a  runaway  ;  the  information  given  by 
the  defendant's  vendor,  that  he  was  a  runaway,  justify,  in  our  opi- 
nion, the  conclusion  which  the  jury  and  this  court  have  taken.  As 
to  Boucaud,  the  circumstances  of  his  having  been  purchased  by 
the  defendant,  with  a  simple  warranty  of  the  redhibitory  maladies, 
of  his  having  been  committed  to  jail  as  a  runaway  once,  would 
not  authorize  the  same  conclusion.  But  he  ran  away  twice, 
within  a  very  few  days  after  the  plaintiffs  purchased  him,  which 
raises  a  presumption,  when  coupled  with  the  preceding  facts,  that 
the  habit  of  running  away  existed  before  the  sale.  Indeed,  the 
cases  of  these  slaves  are  not  easily  to  be  distinguished  from  that  of 
Macarty  v.  Bagneries,  1  Martin's  Rep.  149.  There,  there  was  no 
evidence  of  any  repeated  act  of  running  away  before  the  sale,  but 
the  slave  had  been  kept  several  months  in  jail,  and  not  liberated 
therefrom  till  the  sale,  and  ran  aw^ay  soon  after.  Thus,  Horace's 
voyages  to  New  York,  Liverpool,  and  Charleston,  and  the  declara- 
tion of  his  then  master,  excite  as  much  apprehension  and  alarm, 
as  evidence  of  three  ordinary  acts  of  running  away.  It  is  there- 
fore ordered,  adjudged,  and  decreed,  that  the  judgment  of  this 
court  in  this  case  be  certified  to  the  parish  court,  as  if  no  rehear- 
ing had  been  granted. 
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12. 
Akdry  et  al.  v.  For.    June  T.  1819.     6  Martin's  Louisiana 

Rep-  689. 

Although  The   plaintiff's  bought  from  the   defendant  nine    slaves,  for 
slaves  JJ  10,500,  payable  in  their  note  at  one  year.  Six  of  them  having  sue- 
together/  cessively  ran  away,  they  brought  the  present  suit  for  the  recision 
and  for  a  q[  (\^q  qqI^^  alleging,  that  the  slaves  were  addicted  to  running  away, 
price,  the  in  the  knowledge  of  the  defendant,  prior  to  the  sale.     There  was 

B&le     w^ll      • 

not  be  re-  judgment  for  the  recision  of  the  sale  as  to  the  six  slaves  who  ran 

aST^if^any  ^^^J*  ^^^  ^^®  defendant  was  condemned  to  the  payment  of  $6,500. 
number       goth  parties  appealed. 

less  than  *  •  ' 

the  whole  Per  Cur,  Martin^  J.  It  is  true,  the  slaves  were  not  sold  sepa- 
redhibito^^  rately,  and  for  distinct  prices  ;  and  after  the  sale  the  vendees  re- 
jy  defect  fused  to  retain  any  of  them,  and  rescind  the  sale  for  the  others  ; 
but  insisted  on  an  entire  compliance  with,  or  an  absolute  recision 
of  the  contract.  These  circumstances  do  not,  however,  appear  to 
us  sufficient  to  authorize  the  vendees  in  demanding  the  recision  of 
the  sale  of  all  the  slaves,  on  account  of  a  redhibitory  defect  in  one 
or  more  of  them.  For  they  did  not  constitute  a  whole,  as  a  company 
of  comedians,  or  a  span  of  horses,  in  which  the  value  of  each  of 
the  component  parts  is  increased  by  its  union  to  the  rest.  It  is 
true,  after  the  sale,  the  vendees  declared  their  willingness  to  annul 
it  in  totOy  and  refused  to  do  so  partially  ;  a  circumstance,  which  is 
presented  to  us  as  giving  rise  to  the  presumption,  that  they  would 
not  have  agreed  to  the  purchase  of  any  number  of  these  slaves, 
less  than  the  whole.  The  presumption,  however,  appears  to  us  too 
slight  to  be  received  as  evidence.  We  therefore  conclude,  thai 
the  parish  court  did  not  err  in  refusing  to  rescind  the  sale  in  lofo. 
The  habit  of  running  away  is  a  redhibitory  vice.  Civ.  Code.  358. 
art  79.  A  warranty  against  it  is,  therefore,  of  the  nature  of  the 
contract  of  sale  of  slaves,  i.  e.  it  needs  not  be  expressed  in  the 
deed.  Hence  the  silence  of  the  vendor  in  this  case,  as  to  this 
warranty,  does  not  prevent  him  from  being  bound  thereto.  Neither 
does  it  appear  to  us  that  the  circumstance  of  his  having  disclosed 
to  his  vendees  the  names  of  his  own  vendors,  and  referred,  in  bis 
act  of  sale,  to  those  of  the  latter,  in  any  degree  lessens  his  liability, 
This  warranty,  however,  not  being  of  the  essence  of  the  contract, 
may  be  excluded  by  the  agreement  of  the  parties.  But  the  agree- 
ment most  be  proven,  and  the  exclusion  must  be  a  fair  one;  that 
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10  to  say,  the  Tendor  must  be  ignorant  of,  or  disclose  the  existence 
of  the  vice.  In  the  present  case,  it  is  clear,  that  the  disposition  of 
mx  of  these  slaves  to  run  away  was  known  to  the  vendor,  and 
that  he  did  not  communicate  it  to  the  vendees.  The  under- 
standing of  the  parties,  that  the  slaves  should  remain  on  trial 
during  a  fortnight,  with  the  vendees,  at  the  risk  of  the  vendor,  in 
case  they  ran  away,  does  not  enahle  us  to  conclude,  that  the  in- 
tention of  the  parties  was,  that  if  after  that  period,  they,  or  any  of 
them  ran  away,  and  the  vendees  could  prove  a  previous  habit  of 
running  away,  they  should  not  avail  themselves  of  the  legal  war- 
ranty. The  existence  of  thb  habit  in  the  six  slaves,  of  whom  the 
sale  is  rescinded  by  the  judgment  of  the  parish  court,  clearly  ap- 
pears from  the  evidence  on  the  record,  particularly  the  deposition 
of  the  jailor,  and  the  orders  of  the  mayor. 

The  defendant  was  bound,  at  the  inception  of  the  suit,  to  re- 
imburse the  price  of  these  slaves  ;  but  this  price  was  not  fixed  by 
the  parties,  and  required  to  be  liquidated.  The  parish  court, 
therefore,  erred  in  allowing  interest  from  the  date  of  the  judicial 
demand.  But  no  hire  cap  be  allowed.  Both  parties  complain  of 
tlie  valuation  made  in  the  parish  court,  the  vendor  thinking  it  ex- 
travagant, and  the  vendees  insufficient.  Perhaps  this  is  the  best 
evidence  of  its  correctness.  It  does  not  appear  to  us  so  material- 
ly incorrect  as  to  authorize  our  interference. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the  judg- 
ment of  the  parish  court  be  annulled,  avoided,  and  reversed  ;  and 
this  court,  proceeding  to  render  such  a  judgment  as,  in  its  opi- 
nion, ought  to  have  been  rendered  in  the  parish  court,  it  is  ordered, 
adjudged,  and  decreed,  that  the  sale  of  the  negroes,  Lindor,  Tony, 
JSuaday,  Isaac,  Horace  and  Boucaud,  be  rescinded,  and  made 
Mil  and  void ;  and  that  the  plaintiffs  do  recover  from  the  de- 
fendant the  sum  of  six  thousand  five  hundred  dollars,  with  costs, 
in  the  parish  court,  and  that  the  plaintiffs  pay  costs  in  this  court 

13. 
Chretien  v.  Theard.    June  T.  1824.  14  Martin's  Louisiana 

Rep.    582. 

Per  Cur.     Porter.  J.     This  is  a  redhibitory  action,  in  which  the  Stealing 

plaintiff*  seeks  to  return  a  slave  he  purchased  from  the  defendant,  Jccompa- 

and  get  back  the  price.     The  defect  alleged,  i^^  that  the  slave  is  a  "^^^"^^ 

thief,  and  addicted  to  robbery.     And  it  is  further  charged,  that  the  constitute  a 

vendor  knew  he  had  llttse  vices,  at  the  time  he  sold  him.    Several  Sefecu**^'^ 

grounds  of  defence  hav<»  been  presented  in  this  court  against  the 

19 
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right  of  the  petitioner.     The  second  point  of  the  defendant  is, 
that  the   vice  complained  of,  is  not  a  redhibitorj  one ;  that  the 
stealing  must  be  accompanied  with  force,  to  constitute  tjiis  defect. 
If  this  construction  be  the  true  one,  it  will  lead  to  the  most  incon- 
venient results,  and  open  the  door  to  great  and  numerous  frauds. 
This  consideration,  we  are  aware,  is  not  of  much  importance,  if  the 
law  be  clear  and  free  from  ambiguity ;  but  if  otherwise,  it  is  entitled 
to  much  weight  in  aiding  our  conclusions  as  to  the  purport  and 
true  meaning  of  the  statute.    The  words  of  the  law  in  the  French 
text,  are  "  si  I'esclave  est  adonne  au  vol ;"  in  the  English  **  if  he  is 
addicted  to  robbery."     Vol  is  the  generic  term,  in  the  French 
language,  for  theft  of  every  kind,  and,  it  is  admitted,  embraces 
larceny.     Robbery,  it  is  said,  means  the  offence  known  to  our 
criminal  law,  as  such.     And  it  is  urged,  that  the  English  version 
shows,  that  the  word  vol  in  the  French  was  used  in  the  restricted 
sense  of  taking  the  property  of  another  by  force.     Our  code  was 
passed  previous  to  the  enactment  of  the  constitution,  and  the  legis- 
lature m  adopting  it,  directed  that  the  French  and  English  texts  must 
be  taken  together ;  and  that  they  should  mutually  serve  for  the  in- 
terpretation of  each  other.     2  Martinis  Dig.   98.    Whenever, 
therefore,  the  expressions  can  be  reconciled,  and  made  to  harmo- 
nise with  each  other,  it  is  the  duty  of  those  on  whom  the  tdsk  of 
construing  them  is  devolved,  to  do  so.     When  they  cannot,  such 
a  construction  must  be  adopted  as  does  violence  to  neither,  and 
gives  effect  to  both.     Thus,  if  the  French  part  of  the  law  made 
epilepsy  alone  a  redhibitory  defect,  and  the  English  had  provided 
only  for  leprosy,  we  should  hold,  that  both  these  diseases  constitu- 
ted vices  for  which  the  sale  could  be  annulled ;  because  both  were 
provided  for ;  and  because  at  that  time  the  legislative  will  expressed 
in  either  language,  became  a  law.     In  the  case  of  Touro  v.  Gush- 
ing, decided  at  the  last  July  term,  this  principle  was  applied  to  the 
122d  article  of  the  code,  369.     The  text  there  presented  two  dis- 
tinct ideas  to  the  mind,  and  we  thought  a  compliance  with  either, 
sufficient  on  the  part  of  him  who  claimed  the  benefit  of  the  law  ; 
otherw'ise,  as  was  there  said,  the  statute  in  relation  to  that  provision, 
would  be  a  decoy^  instead  of  a  beacon.     And  where  they  are  not 
entirely  different,  as  in  the  case  before  us,  where  the  word  in  one 
text  includes  the  meaning  used  in  the  other,  and  means  something 
more,  we  must,  on  the  same  principle,  take  that  which  presents 
the  most  enlarged  sense,  because,  in  doing  so,  we  give  full  effect 
to  both  clauses. 

4 


OF  WARRANTY.  147 


(C.)  Of  the  waebamtt  of  capacitt. 

1, 

Strawbbidob  v.  Warfield.    April   T.   1832.    4  Louisiana 

Rep.  20. 

Per  Cur.     Porter^  J.     The  question  is,  whether  warranty  on  the 
part  of  the  owner  of  the  property  sold  (slaves)  be  of  the  essence  Warranty 
of  the  contract  of  sale ;  and  this  question  the  law  requires  us  to  essence  of 
answer  b  the  negative.     Warranty  is  in  the  nature  of  the  contract  *  *^^"^''^^- 
of  sale.     That  is,  the  law,  implies  it,  if  a  contrary  agreement  be 
not   made.      But  it  is  not  essential  to  such   a  contract.     The 
vendor  may  stipulate,    he  will   not  warrant  at  all;  or  he  may 
covenant  that  his  warranty  shall  be  restricted  ;  or  he  may  contract 
that  his  vendee  shall  accept  the  warranty  of  a  third  person.* 

2. 
PiLiB  y.  Lalandb  et  al.    April  T.  1829.     19  Martin's  Loui- 
siana Rep.  648. 

Porter^  J.,  delivered  the  opinion  of  the  court.     This  is  an  action  ^  *  ^^^' 
of  redhibition.     The  defendant  pleaded  the  general  issue.     The  tion  the 
slave  was  sold  as  a  washer,  ironer,  and  cook.     The  evidence  £i^°  prove 
shows,  that  she  possessed  these  qualities,  very  defectively,  if  at  ***®  "^^^^ 
all.     The  jury  found  a  verdict  for  the  plaintiff,  reducing  the  price  after  he 
^i70.     The  defendants  have  appealed,  and  the  plaintiff  has  re-  chased. 
quired  that  the  judgment  be  amended  by  the  court  decreeing  a  reci- 
sion  of  the  sale.     The  evidence  is  contradictory,  and  does  not  au- 
thorize us  to  disturb  the  verdict.     The  only  questions  which  re- 
quire our  particular  attention  are  those  presented  by  the  two  bills 
of  exceptions,  taken  on  the  trial  by  the  defendants.     The  plaintiff 
offered  evidence  to  prove  that  the  slave  had  run  away  afler  he  had 
purchased  her,  and  the  court  admitted  it.     We  think  there  was 
no  error  in  doing  so.     The  proof  in  itself  would  not  be  sufficient 
to  establish  the  fact,  without  showing  that  the  slave  had  run  away 


*  An  express  warranty  does  not  guard  against  that  which  can  be  discovered  by 
ngfat;  as  if  a  horse  be  warranted  perfect,  and  he  wants  an  ear  or  a  tail,  Butterfield  y. 
Borronghs,  Salk.  Rep.  211.  Bat  an  express  warranty  extends  to  every  kind  of  sound- 
sea  4  known  and  unknown  to  the  seller.  15  Petersdorff's  Abr.  374. 

Upon  the  sale  of  a  ship  advertised  as  copper  fastened,  with  all  faults,  the  court  held, 
that  these  faults  meant,  faults  of  a  ship,  which  might  have  been  consistent  with  that 
description  of  vessel;  and  that  not  being  a  copper-fastened  ship  at  all,  it  was  a  breach 
of  the  warran^.    Sbepard  v.  King,  3,  B.  4&  A.  34a 
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while  in  the  possesion  of  the  vendor.  But  if  the  facts  in  regard 
to  the  absence  of  the  slave  antecedent  to  the  sale  were  in  any 
way  equivocal,  subsequent  acts  might  aid  in  ascertaining  their  true 
character.  The  evidence,  too,  might  be  important,  in  showing  a 
continuance  of  the  habit  which  existed  at  the  time  of  the  sale.  It 
has  been  the  constant  practice  in  actions  of  this  kind,  to  admit  such 
proofs.     7  Martinis  Rep,  43.  ;  10  Ibid.  659.    Judgment  affirmed. 


(D.)  Of  the  wabkanty  of  title.* 

1. 

CowAND  et  aL  v.  Reynolds.    Feb.   T.   1832.      3  Louisiana 

Rep.  378. 

Liability  of  Guaranty  of  the  title  of  a  mulatto  boy  purchased  by  the  plain- 
JJ^I^tyof  tiffs.  It  being  ascertained  the  boy  was  free,  the  present  action 
^^^'  was  brought,  to  recover  the  amount  of  expenses  incurred  by  the 

plaintiffs  while  the  boy  was  in  their  possession. 

Tht  Court.  Mathewsy  J.     The  surety  of  the  vendor  of  a  slave 
who  warrants  only  the  title,  is  not  liable  for  expenses  to  which  the 
vendee  is  put  in  consequence  of  the  slave  being  affected  with  the 
redhibitory  vice  of  running  away ;  but  he  is  responsible  for  dama- 
ges incurred  in  case  of  eviction. 

*  It  was  held,  in  Mackbee  v.  Gardner,  2  Har.  &,  Gill's  Rep.  176 ,  that  it  was  a 
familiar  principle,  that  there  exists,  in  every  sale  of  personal  property  an  implied 
warranty  of  title.    And  the  same  principle  was  recognized  in  Chism  v.  Woods, 
Hard.  Rep.  531. ;  Osgood  v.  Lewis,  2  Har.  &,  Gill's  Rep.  496.    In  Defresne  v. 
Tmmper  1  Johns.  Rep.  274,  it  appeared  the  defendant  sold  the  plaintiff  a  horse, 
which  was  recovered  of  the  plaintiff  by  a  third  person.    The  defendant  contended 
the  plaintiff  could  not  recover,  as  there  was  no  warranty,  or  fraud  in  the  sale.     But 
the  court  said,  we  are  of  opinion  that  an  express  warranty  is  not  requisite ;  for  it  is 
a  general  rule,  that  the  law  will  imply  a  warranty  of  title  on  the  sale  of  a  chattel. 
The  rule  is  laid  down  in  2  Black.  Com.  451.,  that  by  the  civil  law,  an  implied  war- 
ranty was  annexed  to  every  sale,  in  respect  to  the  tide  of  the  vendor ;   and  so  too,  in 
our  law,  a  purchaser  of  goods  and  chattels  may  have  satisfaction  of  the  seller,  if  he 
0ells  them  as  his  own,  and  the  title  proves  deficient  without  any  express  warranty  for 
the  purpose. 

And  the  same  rule  prevails  in  Great  Britian.  In  contracts  for  the  sale  of  personal 
property,  the  vendor  impliedly  warrants  his  title  to  the  article  he  sells;  and  if  he 
has  no  title,  he  is  liable  for  a  breach  of  this  implied  promise.  15  Petersdoff 's  Abr.  372. 
And  the  rule  applies  whether  the  seller  is  in  possession  of  the  thing  sold  or  not. 
Ibid. ;  3  T.  R.  15. :  Rew  v.  Barber,  3  Cowen's  Rep.  272.  The  Oneida  Manufactu- 
cing  Society  v.  Lawrence,  4  Cowen's  Rep.  440. 
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2. 
Strawbridoe  v.  Warfield.  April  T.  1832.     4  Louisiana 

Rep.  20- 

Per  Cur,  Porter^  J.  The  question  is,  whether  the  fact  of  the  Qf,^gaieby 
yendor  of  the  slave  having  concealed  from  the  purchaser,  no  mat-  &  broker. 
ter  with  what  intention,  the  fact  of  his  being  the  real  owner, 
makes  him  responsible  in  warranty  1  We  think  not.  It  is  clear, 
that  the  plaintiff  could  not  now  have  the  contract  avoided  on  the 
ground  that  the  defepdant  was  acting  merely  as  a  broker,  and  was 
not  the  owner,  as  plaintiff  supposed.  For  error  in  person  with 
whom  he  contracted  could  not  enable  him  to  do  so ;  the  conside- 
ration of  the  person  not  being  the  principal  cause  of  the  contract. 
If  the  plaintiff  could  not  have  the  contract  set  aside,  we  can  dis- 
cover no  legal  grounds  on'whichit  can  be  changed,  and  a  subsidu- 
ary  warranty  granted  to  the  buyer,  for  which  he  did  not  contract. 

S. 

Scott  et  al.  v.  Scott's  adm'r.    Spring  T.  1820.  2  Marshall's 

Rep.  217. ;  S.  P.  Rbw  v.  Barber,  3  Cowen's  Rep.  272. 

The  declaration  alleged,  that  the  defendant's  intestate  sold  to  On  the  sale 

Off     A.     HiAVfl 

the  plaintiff  a  slave,  and  that  he  undertook  and  promised  that  he  bj  a  person 
had  a  good  title  and  lawful  right  to  sell ;  and  avers  that  he  had  no  ^e"**aiid*^ 
title  or  right  to  sell,  but  that  the  title  was  in  one  Robertson.     Plea,  without 

,  >,,...  warranty, 

the  statute  oi  hmitations.  no  recove- 

It  appeared  the  slave  was  sold  to  the  plaintiffs  more  than  five  ^M^per- 
years  before  the  commencement  of  the  action,  but  that  within  five  ^^  »  "** 

cessary    to 

years  Robertson  had  recovered  the  slave  of  the  plaintiff.  give  the 

VAItnAA    hid 

The  circuit  court  instructed  the  jury,  that  if  the  defendant's  in-  nght  of  ac- 
testate  had  no  title  to  the  slave  when  he  sold  him  to  the  plaintifis,  ^**^j  *J^^ 
the  statute  of  limitations  began  to  run  from  the  time  of  the  sale  originates 
and  delivery.     But  the  jury  found  for  the  plaintiffs ;  and  the  court  deceit  of 
granted  a  new  trial,  and  the  plaintiffs  excepted.     On  the  second  ***®  ^ 
trial  the  jury  found  for  the  defendant,  and  the  plaintiffs  brought 
error  to  this  court. 

Per  Cur.  The  Chief  Justice.  It  is  certainly  true,  that  the 
statute  could  not  have  begun  to  run  until  the  cause  of  action  ac- 
crued ;  and  if,  as  was  contended  on  the  part  of  the  plaintiffs,  a 
recovery  under  an  adverse  title  was  essential  to  give  them  a  right 
of  action,  it  would  follow,  as  a  necessary  consequence,  that  the 
instruction  given  by  the  court  to  the  jury  was  erroneous.  But  it 
cannot  be  admitted  that  the  recovery  was  necessary  to  the  plain- 
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tiffs'  right  of  action.  In  the  case  of  Payne  v.  Rodden,  4  Bibb's 
Rep.  304.,  it  was  held  by  this  court,  that  the  declaration  against 
the  vendor  of  a  chattel  upon  his  implied  undertaking  that  he  had 
title,  was  sufficient  without  an  averment  of  a  recovery  by  the*  right 
owner. 

We  are  of  opinion,  that  the  plaintiflb'  cause  of  action  accrued  on 
the  sale  and  delivery  of  the  slave,  and  that  the  circuit  court  cor- 
rectly instructed  the  jury,  that  the  statute  of  Umitationsbegan  to 
run  from  that  time.     Judgment  affirmed. 

4. 
MocKBEc's  Adm'r.  V.  GARDNER  ct  al.    June  T.  1828.    2  Har. 

&  Gill's  Rep.  176. 

There  ex-      Trover  for  a  slave.     The  plaintiff  offered  to  prove  by  one  Du- 

i8ts  in  eve-  ,  .     .  _       ,  11/.;. 

ry  sale  of  vall,  that  the  plamtin 's  mtestate  purchased  of  the  witness,  as  the 
property  administrator  of  William  Warfield,  the  negro,  and  that  at  the  time 
an  implied  q[  t^g  death  of  the  intestate,  was  his  property,  and  at  the  time  of 

warranty  of  '  r     r      j» 

title— the     the  sale  was  part  of  the  assets  of  the  said  intestate.     The  defend- 

aretnutees  ^^^  objected,  that  the  witness  was  incompetent  to  prove  that  the 

ton.  ^**^"   negro  at  the  time  of  the  death  of  Warfield,  was  his  property  and  at 

the  time  of  sale  was  part  of  the  assets  of  the  intestate's  estate. 

The  objection  was  sustained  by  the  court.    Dorsey^  Ch.  J.     And 

the  plaintiff  excepted. 

Per  Cur.  Archer^  J.  It  is  a  general  and  familiar  principle, 
that  there  exists  in  every  sale  of  personal  property  an  implied 
warranty  of  title,  and  that  the  vendor  cannot  be  a  witness  to  sus- 
tain the  title  of  the  vendee.  But  here  the  witness  was  a  mere 
trustee ;  and  in  that  capacity  sold  the  property.  Executors,  admin- 
btrators,  and  other  trustees,  are  exceptions  to  the  rule;  and  a  sale 
by  them  does  not  imply  a  warranty  of  title,  unless  there  be  fraud 
or  an  express  warranty  and  eviction.     Judgment  reversed. 

6. 

Forsyth  v.  Ellis.  July  T.  1830.  4  J.  J.  Marshall's  Rep. 
298.;  M<Gee  v.  Ellis  &  Browning,  4  Little's  Rep.  244. ; 
Pepper  v.  Thornton,  6  Monroe's  Rep.  27. ;  Head  v. 
M'DoNALD,  7  Monroe's  Rep.  206. 

Or  per-  M^Gee  obtained  judgment  against  Browning,  and  delivered  a  fi. 

pu^iic*°a^    fa.  to  Forsyth  for  levy,  which  was  executed  upon  two  negroes  in 
^^^  the  possession  of  Browning,  and  sold  them  to  Ellis,  he  being  the 

highest  bidder.  Brownii^f  sued  Ellis  in  detinue,  and  recovered  the 


OF  WARRANTY.  151 


negroes.  EIHsy  BOt  htTiiig  paid  off  the  sale  bond,  filed  a  bill 
to  enjoin  the  payment,  and  the  circuit  court  perpetuated  the  in- 
junction. The  court  of  appeals  rerersed  the  decree,  and  suggested 
that  either  Browning  or  the  sheriff  was  liable ;  but  that  M'Gee, 
notwitstanding  the  foregoing  facts,  was  entitled  to  the  amount  for 
which  the  negro  sold.  Ellis  then  sued  Forsyth,  and  recovered 
judgment  for  the  price  of  the  negro,  and  the  sheriff  brought  this 
writ  of  error. 

Per  Cur.  RobertsaUy  Ch.  J.  The  question  is,  whether  the  sheriff 
is  responsible  to  the  purchaser  for  any  defect  of  title.  When, 
an  individual  sells  personal  property  as  his  own,  the  law  implies  a 
warranty  of  title.  But  this  rule  does  not  apply  to  sales  by  an  agent, 
whether  he  be  a  public  or  private  agent  He  does  not  sell  the 
property  as  his  own,  and,  generally,  can  be  made  responsible  only 
for  actual  fraud,  or  gross  negligence.  In  sales  under  execution, 
it  seems  to  us,  that  it  cannot  be,  nor  has  ever  been  understood, 
that  the  officer,  either  personally  or  officially,  guarrantees  the  title. 
And  the  fact,  that  no  case  is  reported  in  which  the  sheriff  was  ever 
sued  for  an  implied  warranty,  ought  to  have  persuasive,  if  not  de. 
cisive  influence. 

6. 
Kettletas  v.  Fleet.   Feb.   T.   1811.   7  John's.  Rep.  324. 

The  owner  of  a  slave  gave  a  written  promise  to  manumit  him  in  Selling  a 
8  years,  and  delivered  it  to  a  third  person.     The  court  held,  that  lately, 
where  the  master  sold  the  slave  absolutely  for  his  full  value,  after  fo^retime 
giving  such  a  written  covenant  to  a  third  person,  and  did  not  state  f^^titled  to 

,.,-  ^    .  ,.  .  -,  ,        freedom,  is 

to  him  the  fact  of  there  bemg  a  wntten  covenant,  and  the  vendee  avioUtion 
being  ignorant  of  its  existence,  the  concealment  was  a  fraud,  and  pUed^wu^ 
vacated  the  contract  *?°^  ^^  ^ 

tie. 

7. 
Cromwell  v.  Clay.    Fall  T.  1833.     1  Dana's  Rep.  578. 

Cromwell  sued  Clay  in  detinue,  for  a  slave  which  one  Orear  The  pur- 
sold  to  Cromwell  at  a  time  when  Piper  and  Waugh  had  suits  da^while 
against  Orear,  for  the  purpose  of  subjecting,  the  slaves  to  the  pay-  *  *"^^  *' 
ment  of  his  debts*     Clay  took  the  slaves  into  his  possession  as  subject  it  to 

the  ven* 

deputy  sheriff^  on  an  order  by  the  chancellor.  And  the  question  dor's  debts, 
was,  whether  the  deed  of  a  purchaser  petidente  lite  is  void   or  ^e^depen- 

voidable.  <ient  on  tbe 

event  oftfae 
suit 
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Per  Cur.  UndertMody  J.  The  bill  of  sale  from  Orear  to  Crom- 
well was  not  ahflnlutely  vnii\,  aa  the  cirnuit  court  supposed*  As 
the  chancery  suits  had  not  yet  been  decided,  it  could  not  be  af- 
firmed that  the  complainants  would  certainly  obtain  decrees  sub- 
jecting the  slave  to  the  payment  of  their  demands*  If  the  bills 
shall  be  dismissed,  tehn  the  bill  of  sale  is  unquestionably  good. 
Nor  does  it  lose  its  efficacy  until  the  decree  is  pronounced  in  favor 
of  the  complainants.  In  the  mean  time,  the  title  of  the  slave  will 
vest  under  it  in  Cromwell. 

If  a  decree  b  rendered  subjecting  the  slave  to  the  payment  of 
Drear's  debts,  such  decree  will  avoid  the  bill  of  sale,  to  the  extent 
of  the  debts.  If  a  surplus  is  left  on  the  sale  of  a  slave,  after  pay- 
ing the  debts,  such  surplus  might  be  claimed  by  Cromwell.  The 
hill  of  sale  is  liable  to  be  avoided  by  the  decree,  but  it  is  not  void. 
If  the  suit  had  been  against  Orear,  the  result  would  have  been  dif- 
ferent. He  could  not  protect  himself  by  averring  the  pendency  of 
a  suit  against  him  for  the  slave.  Here  the  possession  of  the  sheriff 
is  under  the  authority  of  law,  and  the  owner,  having  been  devested 
of  the  possession,  by  an  order  of  the  chancellor,  cannot  reclaim  it 
but  by  leave  of  the  court. 


(VIII.)  HIRING  OF  SLAVES.* 


^  1 


K       •    "-  Qeorge  v.  Elliott,  December  1806.    2  Hen.  &  Munf.  Rep.  6. 

If  a  sU^e  Elliott  sued  George  on  his  bond  for  the  hire  of  a  negro  slave  for 
Ae^yJaJ  one  year,and  recovered  judgment.  George  filed  a  bill,  and  obtamed 
become  an  injunction,  alleging,  that  the  slave  in  a  few  days  after  the  hiring 
niiu  away,  became  sick,  and  soon  after  died. 

the   hirer 

must   pay     ^ — — — ■ 

the  hire ; 

th  ^^  '^  *  Slaves  are  considered  personal  property,  and  subject  to  the  rules  and  regulations  of 
i  the  slave  the  use  and  possession,  and  also  the  sale  and  transfer  of  this  kind  of  property.  The  owner 
die  without  can,  of  course,  sell,  mortgage,  or  hire  out  the  property  as  he  pleases,  subject  only  to 
any  tault  of  ^q^^  rules  which  society  has  established  for  the  regulation  and  government  of  personal 
for  in  such  estate.  But  however  unlimited  the  owner  may  be  in  the  use  of  the  thing,  the  slave 
case  the  himself  cannot  hire^  himself  out  in  any  of  the  states.  The  statutes  of  the  states  contain 
**  uaT'ioae  *  prohibition,  with  a  penalty  against  the  slave  going  at  large,  or  hiring  himself  out.  By 
the  hire  the  digest  of  the  laws  of  Alabama,  1836.  p.  393.  $  14'  it  is  declared,  that  if  any  per- 
^[om  the  ion  shall  permit  his  or  her  slave  to  go  at  large,  or  hire  him  or  herself  out,  every  pe»> 
son  or  persons  so  offending  shall  forfeit  and  pay  $50;  and  the  slave  may  be  commit- 
ted, and  the  owner  prosecuted.    And,  by  the  Rev.  Code  of  Viifinia,  yoL  1.  p.  44S., 

L' 
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P#r  Cur.  The  only  question  in  the  case  is,  whether  -the  plain- 
tiff should  be  allowed  a  credit  on  his  bond  from  the  time  of  the 
negro's  death  to  the  end  of  the  year,  for  so  much  as  the  hire  for 
that  time  would  amount  to.  The  court  understands  the  rule  to  be, 
where  one  hires  a  slave  for  a  year,  that  if  the  slave  be  sick,  or 
run  away,  the  tenant  must  pay  the  hire  ;  but  if  the  slave  die  m^A- 
0ijU  any  fault  in  the  teiianty  the  owner^  and  not  the  tenant^  should 
lose  the  hire  from  the  death  of  the  slave,  unless  otherwise  agreed 
upon.  By  pursuing  this  rule,  the  act  of  God  falls  on  the  owner, 
on  whom  it  must  have  fallen  if  the  slave  had  not  been  hired  ; 
from  which  time  it  would  be  unreasonable  to  allow  the  owner  hire. 
Hire  !  for  what  1  for  a  dead  negro  !  It  would  be  rigid  enough  in 
the  case  of  a  special  agreement ;  but  where  there  is  no  such  special 
agreement,  to  insist  upon  the  hire  appears  to  this  court  unjust  in 
the  extreme.  See  1  Ruth.  Inst.  250,  251 ;  1  Fonbl.  Eq.  376. ; 
Powell  on  Contracts,  446. 

2. 
Young  v.  Bruce  et  al.     Spring  T.  1824-    5  Little's  Rep.  324- ; 
S.  P.  Hailris  v.  Nicholas,  5  Munf.  Rep.  483. 

Covenant  upon  the  following  instrument :  hSr'of^a 

On  or  before  the  25th  of  December,  1819,  we  promise  to  pay  slave  core- 
Aaron  H.  Young  $\20y  for  the  hire  of  a  negro  man  named  Dick,  retvMihlbi 
from  this  time  till  the  25th  of  December,  1819,  to  be  returned  well  ^^y^ 
clothed  at  the  time.  As  witness  our  hands  and  seals' this  S9th  of  ^^  ^  J^ 
December,  1818.  from  tko 

John  &  Horatio  Bruce.      g^ST^ 

The  declaration  averred,  that  the  defendants  had  not  paid  the  ^^^^^ 
money,  or  returned  the  slave.  The  defendants  pleaded,  that  by 
inevitable  accident  the  slave  Dick  was  drowned  in  the  Ohio  river, 
whereby  they  were  prevented  from  returning  the  said  slave  on  the 
day,  &c.  To  this  plea  the  plaintiff  demurred.  The  court  gave 
judgment  overruling  the  demurrer. 


$  81,  it  is  declared,  that  a  slave  going  at  large,  or  hiring  himself  out,  may  be  commitr 
ted  by  a  magistrate,  and  may  fine  the  owner,  or  may  order  the  slave  to  be  sold.  And 
mlM  by  the  Rev.  Code  of  Mississippi,  374.  $  23,  26.,  the  owner  is  prohibited/rom 
licensing  his  slave  to  go  at  large  and  trade  as  a  freeman,  or  hiring  himself  oat  Pro- 
Tision  is  made  whereby  the  slave  may  be  seized,  the  owner  fined,  and,  in  certain 
cases,  the  slave  may  be  sold.  And  by  $  20.  any  citizen  may  seize  a  slave  offering  ar- 
ticles for  sale,  and  take  him  before  a  justice  of  the  peace,  and  the  justice  shall  order 
the  slave  to  be  whipped,  and  forfeit  the  article  to  the  person  apprehending  the  slave. 
Similar  provisions  are  to  be  fbond  in  th«  itatate  books  of  thoee  states  where  this 
•paciM  of  property  is  reco| 
20 
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Per  Cur.  Owsley ^  J.  We  do  not  construe  the  instrument  to 
insure  a  return  of  the  slave  in  case  of  his  death.  It  was  no  doubt 
competent  for  the  parties  to  contract  upon^terms  most  acceptable 
to  themselves,  and  itis  incumbent  upon  the  court,  to  effectuate  the 
contract  according  to  what  may  be  their  supposed  intention  ;  but 
it  is  not  inferrable  from  any  thing  contained  in  the  writing  upon 
which  the  action  is  founded,  that  the  contracting  parties  intended 
to  insure  a  return  of  the  slave  in  case  of  his  death.  The  writing 
contains  no  express  stipulation  to  that  effect,  and  there  is  not  such 
an  inadequacy  between  what  may  be  supposed  the  value  of  a 
year's  service  of  the  slave,  and  the  price  agreed  to  be  paid  by  the 
Bruces,  as  to  afford  any  rational  inducement  from  them,  in  addition 
to  the  hire  which  they  were  to  pay,  to  insure  the  life  of  the  slave. 

3. 
Keas  v.  Yewell.  Fall  T.  1834.    2  Dana's  Rep.  348.  S.  P.  Sin- 
gleton V.  Carroll,  6  J.  J.  Marshall's  Rep.  528. 

Yewell  filed  a  bill  against  Keas  to  foreclose  a  mortgage  on  two 
by  a  bond  slaves,  and  upon  an  order  of  the  court,  Keas  gave  bond  to  have 
ture^of"^  the  slaves  forthcoming  to  answer  the  decree.  Upon  the  final  de- 
covenant     cree,  one  of  the  slaves  not  being  forthcoming,  according  to  the 

to    restore  ■•  •  .  .  i     i        i      mi      -i   r     j 

the    slave  bond,  Yewell  sued  Keas  and  his  sureties  on  the  bond.    The  defend- 
Sion  of'a  ^^^  pleaded  that  the  slave  ran  away  between  the  execution  of  the 

decree,  and  bond  and  the  rendition  of  the  decree,  and  that  ihey  could  not  re- 
he    runs  *' 

away.         claim  her.     Verdict  and  judgment  for  plaintiff,  and  the  defendants 
brought  error. 

Per  Cur.  Mtcholas,  J.  In  our  estimation,  the  plea  constitutes 
a  valid  defence  to  the  action.  The  casualty  by  which  the  slave 
was  lost  is  a  peril  incident  to  the  very  nature  of  such  property  ; 
and  therefore  in  contracts  and  covenants  concerning  such  property, 
that  peril  should  never  be  presumed  to  have  been  intended  to  be 
guarded  against,  unless  so  expressly  stipulated.  It  has  according- 
ly been  held  by  the  court  of  appeals  in  Virginia,  and  by  this  court, 
that  the  hirer  of  a  slave  was  excused,  by  the  fact  of  the  slave  hav- 
ing run  away  without  his  fault,  from  his  covenant  to  return  the 
slave  at  the  end  of  the  year.  In  Singleton  v.  Carroll,  the  cove- 
nant of  the  hirer  was  as  express,  unambiguous,  and  unconditional, 
as  that  of  the  parties  here.  The  same  principle  which  exempted 
the  hirer  from  responsibility  there,  must  relieve  the  obligors  in  this 
bond  also.  The  principle  is  laid  down  in  that  case,  that  the  loss  is 
not  to  be  considered  as  provided  against  by  a  general  covenant, 
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and  its  happening  therefore  presents  the  same  excuse  for  non«  * 

performance,  that  the  death  of  the  slave  would  have  done.     We        '      ' 
therefore  think  the  court  erred  in  sustaining  the  demurrer  to  this 
plea. 

4. 

Williams  v.  Holgombe.  Jan.  T.  1814.  1  North  Carolina  Law 

Repository,  365. 

The  defendant  hired  of  plaintiff,  a  negro  boy  about  16  years  of  Where 
age,  who  was  consumed  by  fire  in  the  defendant's  still  house,  with  Srt'^^Xtth^ 
its  contents,  which  were  valuable,  the  defendant  with  some  diffi-  2^\  %® , 

,  .  fault  of  the 

culty  escapmg.  hirer. 

The  judge  informed  the  jury,  that  if  the  time  of  hiring  was  not 
expired,  the  defendant  was  not  bound,  if  he  used  ordinary  care  and 
attention,  such  as  a  prudent  man  would  afford  to  his  own  property. 
On  returning  the  verdict,  the  jury  said,  that  they  were  of  opinion, 
that  the  time  of  hiring  had  not  expired,  and  gave  the  plaintiff  three 
months  hiring,  at  the  rate  of  four  dollars  per  month,  making  six 
pounds. 

Per  Cur.  Seawell^  J.  The  declaration  in  this  case  contains  two 
counts :  one  to  recover  the  value  of  the  slave,  the  other  to  recover 
the  hire. 

As  to  the  first,  the  jury  found  that  the  time  of  hiring  was  not 
expired  when  the  accident  befel  the  slave,  and  that  the  accident 
was  not  owing  to  the  negligence  of  the  defendant. 

As  to  the  other  count,  the  jury  found  for  the  plaintiff,  and  asses- 
sed damages  to  six  pounds.  From  the  evidence  on  the  trial,  the 
plaintiff  (if  entitled  at  all  on  that  count)  was  entitled  to  about 
twelve  pounds.  The  defendant's  counsel  offei*ed  to  increase  the 
damages  to  that  amount.  As  to  the  motion  for  a  new  trial,  we  are 
all  of  opinion,  that  the  whole  circumstances  of  the  case  were  pro- 
perly left  to  the  jury,  respecting  the  expiration  of  the  time ;  and  .^m. 
that  the  right  of  the  plaintiff,  in  2aw,  to  recover,  depending  upon 
that  fact,  which  the  jury  have  found  against  him  ;  that  in  a  case 
of  doubtful  evidence  the  court  should  not  disturb  the  verdict. 

5. 

Harbison  v.  Murrell.  Spring  T.  1827.  5  Monroe's  Rep.  359. ; 
S.  P.  Redding  v.  Hall,  1  Bibb's  Rep.  536. 

Harrison  hired  of  Murrel  two  slaves  for  one  year,  for  S^^0>  ^^^  Condj  to 

/  mi-  caaeNo  1. 

covenanted  to  pay  the  amount  at  a  specified  time.     The  negroes  Covenant 
had  been  in  his  possession  but  a  month  when  one  of  them  died.  ^'jSre  of 


•<; 
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a  n^gro  for  j^ftg^  ^jjg  ^\^^  q[  payment,  Murrel  sued  on  the  covenant,  and  re- 

a  specified  r  ^  '  •  j     v 

timeMobli-  covered  the  full  amount  of  the  hire.  Harrison  filed  a  bill,  and  ob- 
wh^re  the  tained  an  injunction  against  the  judgment;  but  the  circuit  court 
beSre  **^e  ^^^  ^^  opinion  no  deduction  ought  to  be  made,  and  dissolved  the 
fi°>^  injunction ;  and  dismissed  the  bill. 

Per  Cur.  Owsley ^  J.  The  principle  is  not  perceived  upon  which 
Harrison  can  be  relieved  from  any  part  of  the  hire  which  he  cove- 
nanted to  pay  for  the  negroes.  Though  it  may,  at  first  blush, 
seem  hard  that  Harrison  should  be  compelled  to  pay  hire  for  the 
negro  that  died  before  the  expiration  of  the  term  for  which  he  was 
hired,  it  will,  upon  mature  reflection,  be  found  not  to  be  unjust  in 
Murrell  to  exact  the  full  hire  of  the  negro.  The  uncertainty  of 
the  negro's  life  was  equally  known  to  both  Harrison  and  Murrell 
when  the  contract  for  hire  was  entered  into  between  them.  With 
that  knowledge  it  was  competent  for  them  to  contract  in  the  way 
•most,  acceptable  to  themselves,  and  when  fairly  made,  the  court 
possesses  no  power  to  alter  or  change  the  import  of  the  contract. 

6. 

Gbyjndy's  HEms  v.  Jaciuson's  heirs.     Spring  T.  1822. 

1  Little's  Rep.  11. 

And  the  The  court  held,  that  the  hirer  of  slaves  is  chargeable  with  phy- 
c^ge{a>le  sician's  fees,  and  the  expenses  of  their  sickness,  unless  there  is  an 
with  the     express  agreement  to  the  contrary,  between  him  and  the  owner. 

physicians        r  o  j^ 

7. 
Baird  v.  Bland  et  al.    March   T.   1817.    5  Munf.  Rep.  492, 

And  he  is  ^^^  couit  held,  that  when  a  person  who  bought  a  slave  with 
liable  for  knowledge  of  a  better  title,  and  is  decreed  to  deliver  him  up  and 
est  on  the  P&J  the  profits,  interest  ought  to  be  charged  against  him  upon  the 
he^purdu^  ^^^^  actually  received  by  him  from  other  persons  from  the  date  of 
ses  with  le-  the  receipts,  but  not  upon  the  profits  of  such  slave  while  in  his  pos- 
of  a  better  session  without  being  hhred  ;  the  same  being  unliquidated,  and 
^  ^'  merely  conjectural  sums,  which  he  was  in  no  default  in  not  paying. 

8. 
Redding  v.  Hall  et  al.  Fall  T.  1809.  1  Bibb's  Rep.  537. 

^tted^'to      Held  by  the  Court,  Boyk,  J,  that  the  hirer  of  a  slave  is  not  en- 

itfito^ML.  ^^^'^^  *^  abatement  of  hire  for  sickness,  or  for  the  physician's  bills, 

.       ''i,\  unless  there  is  a  stipulation  in  the  contract,  and  he  b  bound  to  pay 
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a  proper  attention  to  the  health  of  the  slave,  or  he  will  be  respon- 
nble  to  the  owner.     See  Pollard  t.  Shaffer,  1  DalL  Rep.  210. 

9. 
MiMS  V.  MiMS.     Fall  T.  1829.     3  J-  J.  Marshairs  Rep.  389. 

Held  by  the  court.  Underwood^  J.,  that  the  bailee  of  slaves  is  only  Lamitatioii 
liable  for  five  years'  hire  anterior  to  the  suit ;  but  where  slaves  are  °^*^*"- 
mortgaged,  or  pledged,  hire  must  be  accounted  for  from  date  of 
mortgage  or  pledge,  until  debt  and  interest  are  discharged  ;  then 
hire  ceases  till  within  five  years  before  suit. 

10. 
Grig^bt  v.  Clbary.  Oct.  T.  1827.    5  Monroe's  Rep.  514. 

Grigsby,  the  testator,  devised  slaves  to  his  wife  and  his  sons  Where  ten- 
Enoch,  Mack,  and  Smith,  during  their  lives,  remainder  oyer  to  JJ*^!^® 
others.     Cleary,  the  plaintiff,  hired  Malinda  of  Enoch,  the  tenant  dies  after 
for  life,  for  one  year.     Enoch  died  before  the  end  of  the  jesLXf  hi*  Aemw 
and  Grigsby,  the  remainderman,  took  the  slave  ;  for  which  this  ac-  2ein  for 
tion  of  tresspass  was  brought.     Verdict  for  plaintiff.  J®""^ 

Per  Cwr.     Bibb^  Ch.  J.     If  the  tenant  for  life  had  hired  Malin-  jear,  by 
da  to  Cleary  for  one  year  unexpired  at  the  death  of  the  tenant  for  theactDir. 
life,  as  that  event  happened  after  the  first  day  of  March,  the  lessee  ^\i^i„. 
Cleary  had  a  right  to  hold  the  slave  against  the  remainderman,  &^<»»   o€ 
until  the  last  day  of  Djcember,  according  to  the  47th  §  of  the  act  for  lifo  of 
concerning  executors  and  administrators.  1  Dig.  632.     And  as  the  ^®  ^^ 
fact  of  hiring  by  the   tenant  for  life  was  in  issue,  parol  evidence  ^®*'®**.  "* 
of  the  declarations  of  the  tenant  for  life,  of  his  having  hired  the  per  en- 
slave, is  competent  evidence  against  the  remainderman.     As  an  ^^   £^ 
example  to  illustrate  the  rule  put,  the  case  of  a  similar  question  ^**™*  Pj" 
of  evidence  between  one  in  possession  under  a  tenant  in  fee  of  a  remainder, 
slave,  claiming  by  hire  or  gift  of  the  tenant  in  fee,  in  an  action 
against  one  claiuiing  as  heir,  devisee,  or  executor,  and  i}\e  mind 
of  the  profession  assents  at  once  to  the  admissibility  of  the  decla- 
rations of  the  tenant  in  fee,  as  competent  evidence  for  the  plaintiff 
against  the  heir,  executor,  or  devisee,  to  explain  the  character  and 
duration  of  the  possession  so  delivered,  whether  as  a  letting  to  hire 
or  as  a  gift.     Because  the  act  of  the  tenant  in  fee  is  obligatory  on 
those  claiming  under  him,  as  heir,  de\isee,  or  executor. 
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11.  ' 

William  Lbverett  et  al.  v.  John  Leverett  et  al.     1827.    2 

M^Cord'sRep.  84. 

The  act  Temperance  Leverett,  by  a  deed  from  Ann  Floyd,  was  entitled 

which  re-  during  her  life  to  certain  slaves,  and  after  her  death  they  were 
dares  on  given  over  to  the  complainants*  The  tenant  for  life  died  on  the 
tion^o?^  25th  day  of  March  1824.  Her  executors,  the  defendants,  kept 
iT*°\  ^^^  these  slaves  on  the  plantation  until  they  finished  the  crop  of  that 
die«  after  year,  under  the  authority  given  to  them  by  the  act  of  Assembly  of 
March  of   1789,  Pub.  Laws,  494.,  which  is  in  the  following  words :  "  If  any 

to  ^remain  P®"^'*  ^^^^^  ^^^  ^^^^^  *^®  ^^^  ^^7  ^^  March  in  any  year,  the  slaves 
thereon  to  of  which  he  Or  she  was  possessed,  whether  held  for  life,  or  abso- 
crop,  does  lutely,  and  who  were  employed  in  making  a  crop,  shall  be  con- 
hh^  ^to  the  tij^^^^  on  the  lands,  which  were  in  the  occupation  of  the  deceased, 
femamder-  until  the  crop  is  finished,  and  then  be  delivered  to  those  who  have 

man,   but 

confers       the  right  to  them  ;  and  such  crop  shall  be  assets  in  the  executor's 
ces  for^i^e  ^^  administrators'  hands,  subject  to  the  debts,  legacies  and  distribu- 
'f^*°*^^'   tion,  the  taxes,  overseer's  wages,  expenses  of  physic,  food  and 
to  the  es-  clothing  being  first  paid,  and  the  emblements  of  the  lands,  which 
deceased     shall  be  severed  before  the  last  day  of  December  following,  shall  in 
tenant.       jjj^^  manner  be  assets  in  the  hands  of  the  executors  or  administra- 
tors ;  but  all  such  emblements  growing  on  the  lands  on  that  day, 
or  at  the  time  of  the  testator's  or  intestate's  death,  if  that  happen 
after  the  said  last  day  of  December,  and  before  the  first  day  of 
March,  shall  pass  with  the  lands.     And  if  any  person  shall  rent  or 
hire  lands  or  slaves  of  a  tenant  for  life,  and  such  tenant  for  life 
dies,  the  person  hiring  such  lands  or  slaves  shall  not  be  dispos- 
sessed until  the  crop  of  that  year  is  finished,  he  or  she  securing 
the  payment  of  the  rent  or  hire  when  due."     The  complainants 
contended  that  the  defendants,  the  executors  of   Temperance 
Leverett,  should  pay  them  for  the  hire  of  the  negroes  from  the 
death  of  their  testatrix,  on  the  25th  of  March,  1824,  till  the   lOth 
day  of  January,  1825,  when  the  crop  was  gathered. 

Dessaussure^  Chancellor.  The  first  exception  depends  upon 
the  construction  of  the  statute  of  1789,  which  exacts,  that  on  the 
death  of  a  tenant  for  life  of  any  estate  which  may  determinate  at 
an  uncertain  time,  such  death  occurring  after  the  first  of  Marchy 
the  slaves  of  the  estate  are  to  be  continued  on  the  estate  to  the 
end  of  the  year,  or  as  the  exception  expresses  it,  '^  the  estate  is 
continued  to  the  end  of  the  year."  The  complainants  contend, 
and  the  commissioner  has  decided,  that  though  the  property  be  so 
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.  continued  under  the  statute,  it  is  subject  to  hire*  The  statute  does 
not  say  so,  and  never  to  my  knowledge,  has  been  so  construed. 
I  do  not  think  it  the  sound  construction,  for  I  believe  an  essential 
benefit  was  intended,  and  not  an  illusory  one.  The  exception 
must  be  sustained,  and  so  much  of  the  report  overruled  and  cor- 
rected.    The  complainants  appealed. 

Per  Cur.  Cokocky  J.  This  court  concur  with  the  Chancellor 
in  his  construction  of  the  act  of  1789  ;  and  I  can  safely  say,  that 
I  never  heard  a  doubt  expressed  as  to  the  correctness  of  such  con- 
struction. It  is  in.  furtherance  of  the  common  law  doctrine  of 
emblements,  that  he  who  has  a  right  to  sow  shall  be  entitled 
to  reap ;  which  cannot  be  done  in  this  country  unless  the  negroes 
employed  in  making  the  crop  are  permitted  to  remain  to  the  end 
of  the  year.  It  would  often  be  of  little  advantage  to  the  person 
taking,  to  remove  the  negroes  after  the  crop  is  planted  ;  whereas 
it  might  operate  as  a  total  destruction  of  the  crop.  The  appro- 
priation of  the  crop,  as  assets  in  the  hands  of  the  executors,  cer- 
tainly negatives  the  idea  of  allowing  compensation  by  way  of  hire  to 
the  person  entitled  to  the  negroes.     Decree  affirmed. 

12. 
Bacot  v.  Parnell.    Jan.  T.  1831.    2  Bailey's  Rep.  424. 

The  action  was  brought  upon  a  promissory  note  for  the  hire  of  Where  a 
a  slave,  for  one  year.     The  slave  died  within  the  year,  and  the  de-  '^^bjZ 
fendant  claimed  an  apportionment  by  way  of  discount,  which  was  J?*J  *?^. 
allowed  by  the  court  below.  the  time,  ^ 

The   Court,   O^JfeaU^  J.,    after  referring  to  Byrd  v.  Boyd,  thewMes 
4  M'Cord's  Eep.  246.,  George  v.  Elliot,  2  Hen.  &  Mun.  6.,  Rip-  f  ^"J^. 
ley  V.  Wightman,  4  M*Cord's  Rep.  447.,  observed,  that  a  contract  ed. 
of  hiring  was  generally  an  entire  contract,  but  in^certain  cases  an 
apportionment  is  allowed,  and  this  was  one  of  those  cases.     In 
this  case  the  act  of  God  (the  death  of  the  slave)  has  ended  the  con- 
tract of  hiring.    The  owner  is  entitled  to  receive,  and  the  hirer  is 
bound  to  pay,  only  so  much  as  the  hire  was  worth  from  the  com- 
mencement of  the  hiring  until  the  slave's  death. 
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13. 
T.  AND  N.  ScuDDER  V.  Seals.    Junc  T.  1824.     Walker's  Mis- 
sissippi Rep.  155. 

A  refusal  P^  Cur.  ElliSy  J.  After  the  death  of  Nathaniel  Scudder,  his 
without^<^  wife  administered  upon  the  estate,  and  at  the  sale  of  the  personal 
lor  of  a  tide  property,  Margaret  Scudder,  daughter  of  the  deceased,  purchased 
alavesupon  Diesy  and  Daniel,  the  negroes  in  controversy,  for  which  she  exe- 
of*the"^e  cutcd  her  promissory  note.  After  the  purchase  she  intermarried 
owner  to     ^;j|^  q^q  Thomas  Seals,  who  reduced  the  negroes  into  possession, 

hi*  posses-  '  . 

sion^issuch  and  worked  them  on  the  old  lady's  plantation,  but  separate  and 

w%     iVltll/i     Ail  

brings  the  distinct  from  her  crop.  In  July,  1822,  Mrs.  Thomas  Seals  died, 
Se^  prov^  ^^^  ^^^  husband  sold  the  standing  crop,  and  hired  the  negroes  to 
Bionsofthe  Thomas  Scudder,  one  of  the  present  defendants.     The  negroes 

Habeas  ,  ,  _ 

eorpus  act.  were  hired  twice  to  Scudders,  and  finally  came  into  the  possession 
of  T.  Seals,  who  carried  them  to  the  house  of  James  Seals,  the 
plaintiff  below,  who  purchased  said  negroes.  The  petition  of 
James  Seals,  supported  by  the  oath  of  D.  Muse,  states  that  Diesy 
and  Daniel  were  either  stolen  or  enticed  out  of  his  possession, 
some  time  in  September  last.  Upon  the  hearing  of  the  evidence 
on  both  sides,  the  judge  had  the  property  restored  to  the  petitioner. 
From  the  evidence  introduced  on  the  trial  below,  there  cannot 
be  a  doubt  in  relation  to  the  right  of  property.  The  only  question 
for  our  consideration  is,  whether  the  petitioner  has  brought  himself 
within  the  provisions  of  the  19th  section  of  the  habeas  carpus  act, 
which  says  :  "  If  any  slave  or  slaves  for  life  shall  be  taken  or  se- 
duced out  of  the  possession  of  the  master,  owner  or  overseers  of 
such  slave  or  slaves,  by  force,  stratagem,  or  fraud,  and  unlawfully 
detained  in  the  possession  of  any  other  person,"  &c.  The  fact  of 
the  detention  o(*  the  negroes  by  Scudder,  when  he  must  have 
known  they  did  not  belong  to  him,  was  an  imposition  upon  the 
rights  of  the  plaintiff  below,  and  will  bring  the  case  within,  not 
only  the  letter,  but  the  spirit  of  the  statute.  It  was  a  trick,  a  strata- 
gem, to  deprive  the  owner  of  the  possession  of  his  property,  other- 
wise they  never  would  have  been  detained  after  legal  demand  be- 
ing made.  Diesy  and  Daniel  being  in  the  possession  of  Scudder,  is 
evidence  they  were  taken  by  him,  until  the  contrary  appears  ;  and 
a  refusal  to  deliver  them  over  to  the  owner,  is  conclusive  that  he 
wished  to  hold  the  property  without  even  the  color  of  title.  This 
amounts,  (as  I  have  before  stated,)  to  imposition,  trick  and  stra- 
iagem,  presenting  a  case  liable  to  the  operation  of  the  statute,  in 
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inch  ease  made  and  provided.    I  am  of  opinion  the  judgaiaiit  of 
the  court  below  ought  to  be  affirmed. 

14. 

DiLLiARD  V.  ToMLMsoN.  April  T.  1810.  1  Munf.  Rep.  183* 
Brewer  v.  Hastib,  3  CalTsRep.  24. ;  Dbanb  v.  Scbiba, 
2  CaU'«  Rep.  419. 

Held  by  the  court,  that  an  executor  or  adminigtrator  who  hires  ^  intereit 
slaves  belongmg  to  the  estate  of  his  testator,  or  intestate,  ought  of  dbv^'" 
not  to  be  charged  with  interest  on  such  hire  from  the  day  it  be- 
comes due,  where  there  is  no  proof  that  it  was  then  collected,  or 
that  interest  from  that  day  was  received  upon  it;  but  a  reasonable  time 
to  collect  and  pay  the  money  should  be  allowed  before  the  com- 
mencement of  interest ;  and  no  interest  ought  to  be  charged 
where  the  right  to  the  slave  was  in  dispute.  The  same  principle 
was  adopted  and  acted  upon  in  Whitehom  and  Wife  v.  Hines,  1 
Mun£  Rep.  557. 

15. 

Stafforj>  v.  Stafford.    OcU  T.  1826.  17  Martinis  Louisiana 

Rep.  145. 

Per  Cur.     Porter ^  J.     The  plaintiff  claims  from  the  defendant  The  defen- 
a  negro  slave,  and  hire  for  the  time  he  has  been  in  his  possession.  ^^^[^^^ 
The  answer  neither  admits  nor  denies  the  allegations  in  the  peti-  pl&intiflr> 
tion,  but  avers,  that  no  demand  has  ever  been  made  for  the  slave,  hb  negro, 
and  that  if  he  be  on  the  plantation  of  the  defendant,  it  is  without  ^^^nthe 
his  consent,  and  that  the  plaintiff  might  have  taken  him  away,  ^undthat 

uiere  was 

The  evidence  fully  sustains  the  allegations  of  the  petition,  and  no  demand 
justifies  the  verdict  given  in  the  court  below,  for  the  slave  and 
the  hire.     The  judgment  rendered-  thereon  was  correct,  and  it  is, 
therefore,  adjudged  and  decreed,  that  it  be  affirmed  with  costs. 

16. 
Kjno  v.  Cooper,  Executor  of  King.  Dec.  T.  1829.  Walker's 

Rep.  359. 

Per  Cur.     This  was  an  action  of  assumpsit,  brought  by  the  ap-  Where  A. 

dies,  be* 

pellee  in  the  court  below,  as  executor  of  the  last  will  and  testament  queathinca 
of  Grcorge  W.  King,  deceased.     The  second  point  raised  in  this  ^chd^e 
case  trrows  out  of  the  following  facts,  stated  in  the  bill  of  excep-  » in  his 
tions,  VIZ.  that  a  certain  negro  man,  named  Denis,  (for  whose  atthetestiP 
21 
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tor'sdeath    biro  tl^s  plaintiff  bad  in  part  sued,)  had  been  hired  by  testator, 

and  so  re-  *  .  i  .     i       i  i       i   /•      i  i 

mains,  the  a  short  time  previous  to  his  death,  to  the  defendant ;  the  negro 
A^^may  r&-  ^^^  ^^^  ^^  ^^^  posscssioii  of  defendant  at  testator's  death,  and  the 
cover  his  testator,  by  his  last  will  and  testament,  had  bequeathed  the  said  ne- 
slave,  up  to  ^ro  man  Dennis  to  the  defendant ;  that  the  plaintiff,  as  executor, 
of oneyear  had  demanded  said  negro  from  said  defendant,  immediately  after 
*'^'^ti^*  oi  testator's  death,  but  the  defendant  refused  to  deliver  up  said  negro 
fetters  tea-  to  the  Said  plaintiff ;  that  one  year  after  letters  testamentary  had 
to  the  eze-  been  granted,  an  order  of  the  orphan's  court  had  passed,  re- 
haWng  by  quiring  the  executor  to  pay  off  the  legatees  and  distributees.  The 
law,  &at      counsel  for  the  defendant  requested  the  court  to  instruct  the  jury, 

time  to  ex-  *,  *     ^ 

amine  into,  that  the  Said  negro  man  Dennis,  of  right,  and  according  to  law,  be- 
the  debts  of  longed  to  the  defendant,  and  that  the  plaintiff  was  not  entitled,  at  the 
the  estate,  ^j^g  ^jjjg  action  was  commenced,  to  recover  from  the  defendant  hire 
for  the  negro's  services  since  the  death  of  the  testator,  without  evi- 
dence, on  the  part  of  the  plaintiff,  that  there  were  debts  due  by  the 
estate,  which  could  not  be  paid  without  i( ;  and  the  counsel  further 
requested  the  court  to  charge  the  jury,  that  plaintiff  had  miscon- 
ceived his  remedy,  and  was  not  entitled  to  recover  in  this  form  of 
action.  All  of  which  instructions  the  court  refused  to  give.  The 
question  for  this  court,  arising  upon  this  statement  of  facts,  is, 
whether  the  defendant  was  bound  to  pay  for  the  hire  of  this  negro 
slave  for  the  time  specified  in  the  agreement  between  him  and  the 
deceased,  inasmuch  as  the  deceased  bad  bequeathed  said  negro  to 
him,  the  said  defendant.  There  would  have  been  no  doubt,  if  this 
slave  had  been  hired  to  a  stranger,  but  that  the  plaintiff  might  have 
recovered  the  hire ;  and  although  this  slave  was  bequeathed  to  the 
defendant,  he  could  not  legally  call  on  the  executor  for  his  bequest, 
until  after  the  expiration  of  one  year  from  the  time  of  taking  out 
letters  testamentary.  See  Revised  Code,  p.  55.  sec.  91.  And  al- 
though a  legal  right  in  the  property  of  said  slave  vested  in  the  de- 
fendant, as  legatee  on  the  death  of  the  plaintifi^s  testator ;  yet  the 
legatee  could  not  reduce  that  right  to  possession,  until  after  the  ex- 
piration of  one  year  from  granting  the  said  letters  testamentary, 
during  which  time  he  was  bound  to  pay  the  hire.  The  executor 
had  one  year  to  examine  into,  and  settle  the  debts,  &c.  of  the  estate. 
I  am  therefore,  clearly  of  opinion,  that  the  plaintiff  had  the  same 
right  to  have  recovered  this  year's  hire  from  the  legatee,  as  he 
would  have  had  from  a  stranger,  who  had  no  interest  in  the  be- 
quests  of  the  deceased.    Judgment  affirmed. 
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17. 
CuooBTT  v^  Spbakb.    May  T.  179a     4  Har.  &  M'Hen. 

Rep.  162. 

Special  action  on  the  case  for  the  nonperformance  of  a  parol  I^&  person 
agreementf  to  take  care  of,  and  return  certain  slaves  to  the  plaintiff,  ILvea,  wTd 
who  were  at  work  on  the  defendant's  yessel,  at  Alexandria.  It  r^^®*  ^ 
appeared  that  the  defendant  agreed  with  the  plaintiff,  if  he  would  ^^^  ^^'^ 

',  IT*  mj^  parti- 

soffer  the  negroes  to  remain  until  Saturday  at  their  work  on  the  cuiar  man- 
vessel,  he  would  carry  them  up  to  Georgetown  in  the  ship's  yawl,  Sfey  oJe 
and  deliver  them  safe  to  the  plaintiff.     It  further  appeared,  that  ienJ^J^*^ 
afterwards  the  plaintiff  told  the  negroes  that  on  Saturday  they  must  in  a  differ- 
leave  the  vessel,  and  make  the  best  of  their  way  home,  and  take  ner,  he  i^ 
care  of  the  tools.     On  Saturday  after  the  work  was  finished,  the  fol^S^^^ 
negroes  went  off  in  a  pilot  boat,  and  were  drowned.  lo«s- 

Per  Cur.  Gouldsborough,  Ch.  J.  The  court  are  of  opinion, 
and  direct  the  jury,  that  if  they  shall  be  of  opinion,  from  the  whole 
of  the  evidence,  that  the  plaintiff  gave  the  negroes  orders  to  return 
inconsistent  with  the  contract  and  engagiement  made  by  the  de- 
fendant and  the  plaintiff,  then  such  directions,  so  given  to  the  ne- 
groes, will  release  the  defendant  from  any  responsibility  for  the 
event  which  afterwards  happened.  But  the  court  refuse  to  direct 
the  jury,  that  if  the  plaintiff  did  give  the  directions  stated  by  the 
defendant,  in  the  manner,  and  under  the  circumstances  so  stated, 
the  defendant  is  thereby  freed  from  responsibility  for  the  loss  of 
the  negroes.  Verdict  and  judgment  for  the  plaintiff,  and  the  defend- 
ant appealed  to  this  court,  and  the  judgment  was  affirmed. 

18. 
The  State  v.  Clemens.    Dec.  T.  1832.   3  Devereaux's  North 

Carolina  Rep.  472. 

The  defendant  was  convicted  on  the  following  indictment : —  ^he  act  of 
"  The  jurors  for  the  state,  upon  their  oath,  present  that  Willie  U^^J'j 
Clemens,  late  of  &c.  on  &c.,  with  force  and  arms  at,  &c.,  unlaw-  prevent 
fully  did  permit  his  slave,  by  the  name  of  March,  to  hire  his  own  slaves  from 
time  to  divers  persons,  to  the  jurors  aforesaid  unknown,  contrary  ^lelSfth^ir 
to  the  act  of  the  General  Assembly  in  such  case  made  and  provi-  time,  does 

,       J         J  •    J       °ot  subject 

ded,  and  against,"  &c.     The  defendant  was  convicted,  and  judg-  the  mastor 
ment  for  the  state  being  rendered,  he  appealed.  dictmen't. 

Per  Cur.     Ruffin,  J.     This  is  an  indictment  against  the  master;  ^^^^^^^ 

and  is  founded  on  a  misconception  of  the  act  of  1794.     The  sta-  gainst  the 

slave  alone. 
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tate  directs  the  grand  jury  to  make  **  presentment  of  anj  slave.'' 
The  great  purpose  of  the  act  is  to  prevent  and  abate  the  nuisance, 
as  was  said  in  Woodman^s  case.  The  proceeding  is,  therefore, 
primarily  against  that,  and  the  notice  to  the  master  is  to  gire  him 
an  opportunity,  as  in  other  casesr  of  defending  his  slave,  and  not 
defending  himself  personally.  It  is  true,  the  owner  ia  indirectly 
punished,  by  having  his  slave  hired  out  for  one  year.  But  that  is 
only  the  incidental  consequence  of  the  judgment.  The  personal 
liability  of  the  master  is  for  the  penalty  of  twenty  pounds.  The 
act  does  not  make  him  guilty  of  a  misdemeanor,  nor  subject  him 
to  indictment    Judgment  reversed. 

19. 

Gbicb  v.  JoNBs.  July  T.   1827.    1   Stewart's  Alabama  Rep. 

254. 

When  a         Detinue  for  a  slave  hired  to  the  defendant  until  he  was  demanded 

SSSfifthe  ^7  *®  owner. 

^^  »«-  The  defendant  prayed  the  court  to  instruct  the  jury,  that,  if  they 
believed  the  slave  in  question  had  been  hired  to  him  to  continue  in 
his  service  until  demanded,  a  special  demand  was  necessary  before 
the  plaintiff  could  have  a  right  of  action.  The  court  refused  to 
give  the  instruction. 

Per  Liscamby  Ch.  J.  We  are  of  opinion,  that  if  the  slave  was 
hired  on  these  terms,  a  special  demand  must  precede  the  right  of 
action.     Judgment  reversed. 


( IX. )  OF  MORTGAGE  OF  SLAVES.* 

1. 
^""^      Veedierk  v.  Lbpbbtb.     May  T.  1832.    4  Louisiana  Rep.  41. 

made  out         The  action  was  brought  to  recover  from  the  defendant  a  num- 
wmlTH  ^^^  ^^  AdLves,  which  the  plaintiff  purchased  of  one  Campbell,  at 

ftct  a  fub- 

•equent  '  — —  . 

vdeiv\hid  *  '*  ^  *^®"  frequently  stated  that  Riavea  are  conaidered  as  frcperty,  and  in  moat  of 

Bortfagor,  ^  >^ates,  they  are  considered  as  chattels  personal.    They  are,  therefore,  subject  to 

luileM  it  be  those  mlesand  regulations,  which  society  has  established  for  the  purchase  and  sale,  and 

Zrl^  tfansnassion  from  one  to  another,  of  that  species  of  property.    They,  therefore,  may  be 


K 
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Tallahassee,  in  the  territory  of  East  Florida.  By  the  terms  of  sale, 
Campbell  reserved  a  right  of  redeeming  the  slaves,  upon  the  pay- 
ment of  the  purchase  money,  within  a  certdn  time ;  but  hefove  that 
time,  he  brought  the  slaves  to  New  Orle  ans,  and  sold  them  to  the 
defendant.  The  sale  of  Campbell  was  never  recorded  in  Louisiana. 
Judgment  for  defendant. 

Per  Cur.  Martin^  J.  A  vendee  who  suffers  property  to  remain  in 
the  possession  of  the  vendor,  cannot  resist  the  claim  of  a  subsequent 
banajida  purchaser.  And  whether  the  indenture  be  considered  as 
a  deed  of  mortgage,  as  we  conceive  it  really  is,  or  as  a  deed  of 
sale,  as  the  plaintiff  contends,  it  appears  to  us,  the  judge  was 
equally  correct  in  rejecting  his  claim,  on  account  of  the  absence 
of  the  record  of  the  mortgage  in  this  state.  A  purchaser  is  not 
affected  by  a  mortgage  on  property  executed  out  of  the  state, 
unless  it  be  recorded  therein. 

2. 
Dabnet  et  al.  v.  Green.  April  T.  1809.    4  Hen.  &  MunC  100. ; 
Robertson  v.  Campbell  &  Wheeler.  2  Call's  Rep.  ^28.; 
Chapman  v.  Turner,  1  Call's  Rep.  380.  394. 

The  court.    Tucker^  Roane^  and  Flemings  J's.,  held,  that  under  Whether 
circumstances,  a  bill  of  sale,  though  absolute  on  its  face,  will  be  ^^  jg^^ 
deemed  a  mortgage  :  the  true  question  always  being  whether  a  conditional 
purchase  of  the  property,  or  a  loan  of  money,  or  forbearance  of  a  mortgage^ 
debt.   And  the  court  allowed  a  bill  of  sale  absolute,to  be  consider-  ™^  ^p^g 
ed  as  a  mortgage.     And  the  same  principle  was  recognised  in  ^*^'^"?" 
Ross  T.  Norvell,  1  Wash's  Rep.  14.  the  case, 

and  ia  open 
for  expor 
3.  nation. 

M'Dowell  v.  Hall.    Fall  T.  1812.     2  Bibb's  Rep.  610. 

Held  by  the  court,  Owsley^  J.,  that  where  there  was  an  absolute  And  an  ab- 
bill  of  sale  for  slaves,  and  a  conditional  defeazance  and  stipulation  of  rale  and 
given  to  the  vendor,  they  are  to  be  taken  together,  and  make  one  *  *^®^®*" 

zance  are 
to  be  taken 


mortgaged  aa  personal  property,  or  are  the  tabject  of  a  qualified  or  conditiohal  sale, 
to  suit  the  wants  of  the  owner  or  purchaser  of  them.    They  are  declared  to  be  per- 
sonal estate,  by  the  Rev.  Code  of  Mississippi,  379.;  Rev.  Code  of  Virginia,  vol.  L  p. 
431.  47.  Indeed,  they  are  considered  the  subjects  of  mortgage  in  all  the  states  by  cus- 
tom, and  which  exists  in  many  of  the  states  by  express  statutory  provisions. 

By  the  Black  Code  of  Louisiana,  vol.  1  Dig.  p.  102.  sec.  10,  it  is  declared,  that  slaves 
■haU  be  reputed  and  considered  real  estate ;  shall  be,  as  such,  subject  to  be  mortgaged, 
according  to  the  rules  prescribed  by  law,  and  they  shall  be  seized  and  sold  as  real 
•state. 


together. 


166  SLAVraiT. 

contmct;  ud  the  de&azanee  bonng  SMpendeA  the^ht  of  tbe 
yendee,  to  take  poflsemon  of  tlien,  uatil  tlie  death  of  the  reiidor, 
the  statute  of  Ibnitation  did  not  begin  to  run  until  tbe  death  of  the 
vendor. 

4. 

DoBSBY  V.    Oasbawav.     Jiioe   T*  1809.    2  Har.   &  Johns. 

Rep.  402. 

Effeft  of  Held  by  the  court,  Chaae^  Ch.  J.,  that  if  a  mortgage  of  slaves 
mortgagor,  was  subsisting,  and  the  mortgagor,  claiming  the  absolute  owner- 
ship of  them,  sold  them  for  a  full  consideration,  although  as  to  the 
mortgagee  the  sale  would  transfer  only  the  equitable  interest,  yet 
as  between  the  vendor  and  vendee,  the  operation  of  the  contract 
would  be  to  pass  the  absolute  ownership  in  the  slaves  to  the  ven- 
dee, and,  notwithstanding  the  after  discharge  of  the  vendee,  under 
the  insolvent  law,  and  his  purchase  of  the  slaves  from  the  mort- 
gagee, his  subsequent  acta^  in  perfecting  his  title  to  the  davesi  wiil 
eanre  in  law  to  oonfirnv  t^d  sot  to  defeat  his  eontracl^ 

6. 

DoBSBY  v.  Gassaway.     June  T.  1809.    2  Har.  &  John's. 

Rep.  402- 

"*  A  nle  bj  P^  CJwr.  Chtue,  Ch.  J.  If  a  mortgage  of  slaves  was  sub- 
jror^MBS  ^^^'^S*  ^^  *^  mortgagor  claiming  the  absolute  ownership  of 
die  tide  to    them,  sold  them  for  a  full  consideration,  although  as  to  the  mort- 

chftttelf  to 

the  yendee  gage,  the  sale  would  transfer  only  the  equitable  interest,  yet  as 
the^ardM!  hetween  the  vendor  and  vendee,  the  operation  of  the  contract 
would  be  to  pass  the  absolute  ownership  in  the  slaves  to  the  ven- 
dee. 


*  A  mortgagor  is  the  owner  against  the  world,  and  only  tubject  to  the  lien  of  the 
mortgagee.  And  if  the  thing  mortgaged  be  land  he  ia  aappoaed  to  be  aeized  before 
foreclosure. 


O^  MORTGAGE  OF  SLAVES.  167 

HtTGRBS  r.  OaAYBs  et  al.    Spring  T.  1822.    1  Little^s  Rep. 

317. 

Palmer  mortgaged  two  slares  to  Hughes,  Fanny  and  Esther.  The  chii- 
Palmer  aflerwards  sold  Fanny  to  Walker,  and  be  also  sold  Esther  ^^^  ^ 
to  Grares.     The    mortgage  debt  not  being  paid,  Hughes  filed  »iave  mort- 
a  bill   against  Palmer,  Walker,   and  Graves.      Walker,  in  hb  boniaAer 
answer,  admitted  that  he  purchased  Fanny  ;  but  averred  it  was  tionTorSe 
without  notice  of  the  mortgage.     The  court  pronounced  a  decree  ™ortga«e» 
directing  the  sale  of  Fanny.     Hughes  filed  a  supplemental  Inll,  muchiiabie 
stating  the  proceedings  on  the  former  bill,  and  averting,  that  mandofthe 
Esther,  when  purchased  by  Graves,  was  of  little  or  no  value,  and  ™°£fj^e 
soon  after  died  ;  and  that  Fanny,  subsequent  to  tbe  execution  of  ^•ne\r. 
the  mortgage,  had  two  children,  which  were  claimed  by,  and  in 
the  possesession  of  Walker,  and  prays  that  they  may  be  delivered 
up  to  satisfy  the  balance  of  the  mortgage  debt.     But  the  court  de- 
creed that  Graves,  the  purchaser  of  Esther,  should  pay  the  bal- 
ance of  the  mortgage  debt 

Per  Cur.  There  can  be  no  doubt  but  the  slave  Fanny  was 
liable  to  the  mortgage.  Walker  having  been  a  purchaser  without 
notice,  in  fact,  of  the  mortgage,  is  an  immaterial  circumstance. 
For  the  mortgage  having  been  duly  recorded,  the  law  will  pre- 
sume notice.  Besides,  the  legal  title  was  by  the  mortgage  vested 
in  Hughes,  and  the  want  of  notice  only  protects  a  purchaser  against 
a  latent  equity,  and  not  against  the  legal  title.  Nor  can  there  be 
any  doubt  but  that  the  children  of  Fanny,  born  after  the  execu- 
tion of  the  mortgage,  are  as  much  liable  as  Fanny  herself;  for  it 
is  a  settled  rule,  that  the  oflfspring  belongs  to  the  owner  of  the 
mother,  partus  sequUur  vevUrem  being  a  maxim  of  the  civil  law. 

7. 
TtmNBULL  V.  MiDDLBTON  €t  al.     Dec.  T.  1831.      Walker's 

Mississippi  Rep.  413. 

Per  Cur.     Blacky  J.     The  court  are  unanimously  of  opinion,  '^®  ™®i^ 
that  where  slaves  are  mortgaged  for  the  payment  of  a  debt,  the  slaves  not 
mortgagor,  or  other  person  having  the  slaves  in  possession,  is  lia-  hire,  on 
ble  for  hire  after  the  forfeiture  of  the  condition  of  the  mortgage,  oTuiecon- 
by  the  nonpayment  of  the  money  on  the  day  due ;  that  the  off-  dition  of 
spring  of  such  slaves,  bom  aft«r  such  forfeiture,  art  not  subject  to  gaf  e. 
Uen  under  tbe  mortgage* 
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That,  in  this  case,  the  mortgagee  having  released  the  other  slave, 
in  the  mortgage  mentioned,  for  a  much  less  sum  than  their  real 
value,  and  being  more  than  sufficient  to  have  fully  satisfied  the  debts, 
and  having  retained  only  $700,  is  evidence  of  combination  between 
mortgagor,  and  mortgagee  to  prejudice  the  rights  of  an  innocent 
purchaser  of  one  of  the  slaves  mortgaged  ;  and  would  be  so  great 
a  hardship  on  this  innocent  purchaser,  for  valuable  consideration, 
that  the  court  will  not  enforce  the  mortgage  lien. 

8. 

DaBNET  and  others,  executors  and  legatees  of    SaBIiER  v. 

Green.  April  T.  1809.    4  Hen.  &  Munf.  Rep.  101.  109. 

The  right         Tuckevy  J.  The  bill  states,  that  Green,  being  indebted  to  Sadler, 
tion.  on  the  7th  of  March,  1778,  executed  a  deed  to  him  for  six  negroes, 

to  secure  the  payment  of  the  debt,  and  that  Sadler  executed  at  the 
same  time  a  defeazance,  whereby  he  agreed  that,  on  payment  of 
iri26,  lis.,  (the  debt  before  mentioned,)  in  three  years,  the  right 
of  Sadler  to  the  slaves  should  cease.  That  Green  was  to  keep 
possession  of  the  slaves,  paying  interest  on  his  debt,  for  which 
Green  at  different  times  gave  his  notes,  under  the  name  of  hire  for 
the  slaves.  That  Green  being  absent  from  his  home  for  a  short 
time  on  business,  in  December,  1789,  Sadler  took  out  an  attach- 
ment on  his  estate,  which  was  levied  on  these  negroes.  Judgment 
in  the  attachment  suit  was  obtained  against  Greeny  and  the  slaves 
sold  under  an  execution  issued  upon  that  judgment ;  and  that 
they  were  all  purchased  by  Sadler  for  jCl59.  The  object  of  the 
bill  is  to  set  aside  the  sale  and  redeem  the  negroes.  The  defend- 
ants admit  that  Green  was  indebted  to  Sadler  at  the  time  he  ex- 
ecuted the  bill  of  sale,  which  they  insist  was  an  absolute  convey- 
ance and  transfer  of  the  property  both  at  law  and  in  equity.  They 
then  proceed  to  state,  by  way  of  defensive  allegation,  that  Green, 
before  suing  out  the  attachment,  had  absolutely  absconded,  and 
was  on  board  a  vessel  with  the  negroes,  and  other  effects,  six 
miles  from  his  home,  when  he  was  overtaken  by  the  deputy  sheriff, 
in  a  calm,  who  levied  the  attachment  on  the  slaves.  This  fact  is 
proved  by  the  testimony  of  two  witnesses  ;  one  of  whom  (the 
deputy  sheriff)  says,  that  Green,  after  some  conversation,  observed, 
that  if  there  had  not  been  an  unlucky  calm,  he  should  have  been 
far  enough  out  of  reach  ;  and  thinks  he  said  he  should  have  been 
in  Carolina.  That  the  bill  of  sale  given  by  Green  for  the  negroes, 
was  intended  only  as  a  security  for  his  debt  to  Sadler,  and  not  as 
an  absolute  conveyance,  or  even  a  conditional  sale,  is,  I  think. 
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obWottSy  not  onlj  from  the  papers  themselves,  but  from  the  admis- 
mon  in  the  answers,  that  there  was  a  previous  debt  due  from  Green 
to  Sadler,  which  distinguishes  it  from  the  case  of  Chapman  y.  Tur- 
ner, 1  Call's  Rep.  280. ;  and  brings  it  within  those  of  Ross  v.  Nor- 
▼ell,  1  Wash.  Rep.  14.  ;  and  Robertson  v.  Campbell  and  Wheeler, 
2  Cairs  Rep.  424.  I  consider  the  original  transaction  between  the 
parties,  therefore,  merel  j  as  a  mortgage ;  and  I  hold,  that  if  a 
creditor  by  bond,  or  other  l^^l  right  which  he  is  enabled  to  pro- 
secute with  effect  at  law,  obtains  from  his  debtor  a  mortgage  bj 
way  of  security  for  the  same,  and  then  prosecutes  a  suit  at  com- 
mon law,  and  having  obtained  judgment  for  his  debt,  levies  the  ex- 
ecution upon  the  mortgaged  property,  which  is  sold  by  the  sheriff, 
and  purchased  by  the  creditor,  the  debtor's  right  to  redeem  is  not 
extinguished  by  this  proceeding  at  law,  but  his  equity  of  redemp- 
tion continues  as  fully  and  completely  as  before  the  execution  was 
levied,  or  the  judgment  obtained.  And  this  upon  principle ;  for 
the  creditor  having  accepted  of  the  security  for  his  debt;  is  bound  by 
every  condition  that  a  court  of  equity  might  impose  upon  him  ;  nor 
can  he  by  his  own  act  absolve  himself  from  any  such  equitable 
obligation. 

The  case  of  Lord  Cranstown  v  Johnson,  3  Yes.  jun.  1^0.,  is  a 
much  stronger  case  than  the  one  I  have  put ;  and  shows  that  a 
creditor  purchasing  property,  sold  under  execution  to  pay  his  own 
debt,  may,  under  circumstances,  be  considered  as  holding  the  same 
only  as  security  for  his  debt,  and  the  charges  he  has  been  put  to. 
But  there  are  several  features  in  this  transaction  which  give  lo  this 
» particular  case  a  very  different  complexion.  Green  is  proved  to 
have  absconded  fraudulently  with  his  family  and  property,  among 
which  were,  or  a  considerable  part  of  these  slaves,  and  had  actually 
embarked  on  board  a  vessel,  and  proceeded  some  distance  on  bis  way 
to  another  state,  or  some  other  quarter  of  this  state,  where  he  could 
conceal  himself  and  his  property  from  the  very  creditor  to  whom  he 
had  pledged  it  as  a  security.  One  of  the  soundest  maximsof  equity  is, 
*  that  he  who  hath  committed  iniquity,  shall  not  have  equity.'  Francis* 
Max.  2. ;  that  is,  as  explained  by  Fonblanque,  b.  I.e.  2.  s.  13,  note 
(p,)  where  such  personis,  as  in  the  present  case,  plaintiff.  Willing- 
ham  V.  Jo^ce,  3  Yes.  jun.  168.,  is  not  so  strong  a  case  as 
this  ;  for  here  the  present  plaintiff  did  all  in  his  power  to  de« 
fraud  his  creditor.  The  latter  was  driven  to  seek  redress  at  law. 
Whether  the  proceedings  in  the  cause  were  regular  or  erroneous, 
cannot  be  inquired  into  in  a  collaterate  way.  The  judgment  must 
22 
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be  taken  to  be  nght,  the  sale  lawful,  and  the  purchase  by  the  credi- 
tor the  same  as  the  purchase  by  any  other  person.  The  fraud  of 
Green  has  utterly  deprired  him  of  the  aid  of  a  court  of  equity,  which 
ought  never  to  interpose  to  deprive  a  fair  creditor,  as  Sadler  was, 
of  a  legal  advantage,  gained  in  a  due  course  of  law,  in  consequence 
of  a  most  flagrant  attempt  on  the  part  of  the  debtor  to  defraud  him. 
The  staleness  of  the  claim,  postponed  till  after  Sadler's  death,  and 
barred  at  law  by  the  act  of  limitations,  furnishes  additional  rea- 
sons in  support  of  this  opinion.  The  other  judges  concurred  in 
this  opinion. 

9. 
Field  v.  Bkeler  et  al.     Spring  T.  1813.    3  Bibb^  R«p.  18. 

Who  to  be      Held  by  the  Cowrt,  Boyky  Ch.  J.,  that  fipon  a  bill  to  redeem  a 

made  pw-  ••!■•• 

tie*.  slave  [dedged  to  secure  the  payment  of  money,  it  is  sufficient  to 

make  the  executor  of  the  mortgagee  a  party,  and  it  is  unnecessary 
to  make  the  heirs  parties. 

10. 
Moore's  Executor  v.  William  Aylett's  Executors,  and 
Philip  Aylett.     Oct.  T.  1806.    1  Hen.  &  Munf.    Vir- 
ginia Rep.  29. 

On  a  sale         In  this  case  the  court  of  appeals  decided  that  if  it  be  agreed 

mort^gee  between  a  mortgagor  and   mortgagee,  that,  in  case  the  debt  be 

he  miwtac-  not  paid,  the  mortgagee  may  sell  the  property;  and  in  consequence 

the  aurpitu  thereof,  he  sells  without  proof  of  fraud,  he  is  accountable  to  the 

mortgagor  for  the  surplus  of  the  sum  for  which  he  sells  above  the  < 

amount  of  the  debt,  with  interest  on  such  surplus  until  payment ; 

but  not  (or  profits^  unless  he  appears  to  have  received  them  previous 

to  the  sale,  nor  for  the  value  of  the  property  at  any  subsequent 
time, 

11. 

HxAD  V.  HoBBs  et  al.    April  T.  1829.    1   J.   J.  AfarsbaH's 

Rep.  283. 

The  iKMk  Held  by  the  court,  BcberUan,  Ch.  J.,  that  possession  of  a  mort- 
the  moit-  SWfor,  even  after  forfeiture,  is  not  per  $e  evidence  of  fraud;  when 
CSitow  '  *•  mortgage  or  conditional  sale  is  good  in  the  beginning,  it  will 
liMHitfiwid  coniiilu*  good  in  hw,  notwithstanding  the  possession  of  the  mort- 

gif^r  or  the  Tendor.    Bee  Hamilton  v.  Russel,  1  Cranch's  Rep. 

SO*. ;  M<Oowan  r.  Ghf,  5  Little's  Rap.  «48. 


s 


.» 
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12. 
Fkkwiok  t.  Magt's  Ex'rs.    Spring  T.  1833.    1  Dana's  Rep. 
277. ;  Ross  V.  NoRVELL,  1  Wash.  Rep.   14. ;  Youno  t. 
WisBMAN,  7  Monroe's  Rep.  270. ^   Mimst.  Mims^  3  J.  J. 
Marshall's  Rep.  103. 

The  facts  of  the  case  appeared  to  be  these :  Macy  advanced  T^e  po§. 
money  to  Fen  wick  in  1807,  on  the  salp  of  three  slaves,  which  Fen-  a  mortgar 
wick  retained  at  hire.     In  June,  1822,  Fenwick  filed  a  bill,  in  Sorteagor 
which  he  claimed  his  fight  to  redeem  the  slaves,  on  the  ground  •'^•^fj?. 

raucsbhr,  is 

that  the  contract  between  him  and  Macy  should  be  regarded  as  a  notafiected 
mortgage.  The  executors  of  Macy  insisted  upon  the  lapse  of  uteofHmt 
time  in  bar  of  relief.     The  court  below  held,  that  the  contract  of  J£!*T;*1"' 

toe  Btatiitt 

sale  being  intended  only  as  security  for  the  advance  of  money,  the  *>«««"  ^ 
sale  was  to  be  treated  «8  a  mortgage,  and  dismissed  Fenwick's  bill  the  aaiicar 
upon  the  ground,  that  as  five  years  adverse  possession  was  a  legal  gj^JiJ"**' 
bar  to  the  recovery  of  a  slave  in  an  action  at  law,  the  chancellor  <*«n«e^  ^ 

.  an  adversa- 

should  adopt  the  same  rule  and  apply  it  to  bar  the  mortgagpr's  ry  one,  and 
equity  of  redemption,  after  the  mortgagee  had  been  in  possession  possesskw 
five  years.  The  statute  of  limitations  would  furnish  the  rule,  and  ^  gS"**** 
would  be  applied  by  the  chancellor.  years  it  is 

Per  Cur.  Underwood^  J.  Upon  the  principle  of  conforming  to  to  have 
the  statute  of  limitations,  the  chancellor  should,  where  slaves  are  ^^^ni 
adversely  held  by  a  mortgagee  for  more  than  five  years,  refuse  a  ^^  begin- 
redemption  when  applied  for  by  the  mortgagor.  To  put  a  strong 
ease  ;  if  possession  of  a  slave  be  with  the  mortgagee,  and  he  were 
to  notify  the  mortgagor  that  his  right  to  redeem  was  denied,  and 
that  the  mortgagee  held  the  slaves  in  his  own  right,  free  from  in- 
cumbrance, the  chancellor  would  give  no  relief  after  five  years* 
acquiescence  on  the  part  of  the  mortgagor,  in  the  possession  of 
the  mortgagee  under  such  circumstances.  If  he  did,  it  would 
outrage  the  policy  of  the  legislature  as  manifested  by  the  statute*  * 
The  right  which  a  mortgagor  of  a  slave  has  to  redeem,  may  therefora 
depend  upon  the  nature  and  character  of  the-  possession  held  hy 
the  mortgagee.  If  the  possession  be  adverse,  be  must  seekliis 
remedy  within  five  years.  If  it  be  not  adverse,  he  may  have  twerty 
years  to  redeem,  and  no  longer.  Why  not  a  longer  time,  when  * 
the  possasmon  is  not  adverse  t  Because,  after  twenty  years,  the 
equity  is  stale,  and  the  presumption  is  strong  that  the  mortgaged 
debt  is  satisfied,  and  good  policy  requires  that  things  long  acqui- 
esced in,  should  not  be  disturbed  on  acioount  of  the  difficulty  of 
r«tching  the  whole  truth. 
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Per  Robertson^  Cb.  J.  The  character  of  the  thing  mortgaged, 
whether  it  be  a  slave  or  land,  cannot  affect  the  dignity  of  the 
mortgage  itself.  The  equity  of  redemption,  being  a  right  exclu- 
sively within  the  cognvsance  of  the  chancellor,  does  not  come 
within  the  operation  of  any  statutory  limitation.  But  policy  and 
justice  require,  that  all  equitable  claims  should  be  asserted  in  a 
reasonable  and  convenient  time.  Twenty  years  have  been  de- 
signated by  chancery  practice  as  the  proper  time  within  which 
rights,  purely  equitable,  should  be  asserted,  and  beyond  which,  the 
chancellor  should  not,  generally,  hear  an  application  for  relief. 
In  Hovenden  v.  Lord  Annesly,  2  Sch.  &  Lef.  6S7.,  Lord  Redes- 
dale  said,  that,  "every  new  right  of  action  in  equity  that  accrues 
to  the  party  must  be  acted  upon,  at  the  utmost,  within  twenty 
years."  This  must  be  understood,  with  the  implied  qualificatioDy 
that  there  has  been  no  intermediate  disability  or  recognition. 

A  mortgagor  or  mortgagee  in  possession  under  the  mortgage, 
holds  as  mortgagor  or  mortgagee,  and  not  adversely,  the  one  to  the 
other.  As  long  as  he  so  holds,  the  statute  of  limitations  does  not, 
even  as  to  the  legal  right,  commence  running ;  and  it  will  not 
commence  at  law  until  the  amicable  possession  shall  have  become 
adverse.  But  if  either  the  mortgagor  or  mortgagee  be  permitted 
to  remain  in  possession  for  twenty  years,  without  any  recognition, 
express  or  implied,  of  the  existence  of  the  debt,  there  should  after- 
wards be  no  eviction,  foreclosure,  or  redemption,  against  the  will 
of  the  party  so  continuing  in  possession.  The  law  will  not  pre- 
sume that  such  a  possession,  thus  long  continued,  had  been  ami- 
cable, but  will  consider  it,  after  the  end  of  twenty  years,  to  have 
been  adverse  from  the  beginning,  or  from  the  time  when  the 
mortgage  debt  was  due,  unless  some  opposing  facts  interfere. 
The  payment  of  the  debt  will  be  presumed,  and  nothing  appearing 
to  the  contrary,  the  presumption  will  be*  that  it  was  pud  when  it 
became  due,  and  that,  of  course,  the  possession,  from  that  time 
was  adverse,  and  not  in  Ihe  character  of  mortgagor  and  mortgagee. 
Hence,  if  the  mortgagee  bring  an  ejectment  agaipst  the  mortgagor, 
aftersuchunqualified  possession  of  twenty  years,  the  statute  of  limi- 
tations may  bar  the  action  ;  and  if  he  filed  his  bill  to  foreclose,  he 
may  be  barred,  not  only  in  analogy  to  the  statute  of  limitations,  but 
because  his  claim  has  become  too  stale  and  questionable  to  justify 
an  enforcement  of  it  in  equity.  The  same  principles  apply  to  the 
mortgagor's  equity  of  redemption,  after  a  continued  possession  by 
the  mortgagee  for  twenty  years.     But  if,  within  twenty  years, 
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there  shall  have  been^any  acknowledgment  of  the  subsistence  of 
the  debt|  or  of  a  holding  under  the  mortgage,  the  lapse  of  time 
may  not  operate  as  a  bar  at  law  or  in  equity. 

If  a  slave  be  mortgaged,  less  than  twenty  years  will  not  bar  the  ^ 
equity  of  the  mortgagor,  or  the  right  of  the  mortgagee,  unless  the 
party  in  possession  shall  have  shown  clearly  that  he  disclaimed 
holding  under  the  mortgage,  and  had  held  independently  of  it,  and 
adversely  to  the  right  of  the  other  party  to  it.  In  less  than  twenty 
years  neither  law  norequity  will  presume  a  transmutation  of  the  pos- 
session, from  its  original  and  amicable,  into  an  inconsistent  and  hos- 
tile nature.  The  right  to  redeem  a  mortgaged  slave  is  precisely  the 
same  as  the  equity  of  redemption  in  land.  It  is  the  creature  of 
equity,  and  is  nothing  but  equity.  And  therefore  the  statute  of  limita- 
tions does  not  apply  to  it ;  but  the  right  to  redeem  may  continue 
for  twenty  years  t3  e^dst ;  and  indeed,  facts  may  have  intervened 
which  may  extend  it  beyond  tweniy  years,  just  as  if  the  thing 
mortgaged  had  been  land.  But  as  soon  as  the  mortgagee  shall  re- 
nounce his  mortgage,  and  assert  an  absolute  and  indefeasible  right 
to  the  slave,  independently  of  the  mortgage,  the  relation  of 
mortgagor  and  mortgagee  will  cease  to  exist,  and  the  statute  of 
limitations  will,  of  course,  eo  instantij  commence  running ;  and, 
consequently,  such  an  adversary  holding  for  five  years  would 
be  a  legal  bar  for  restitution,  and  should  equally  bar  the  equity  of 
redemption ;  for  in  such  case  the  equitable  light  would  corres- 
pond with  the  legal  right,  and  five  years'  adversary  possession  would 
have  vested  title  absolutely  in  the  holder.  See  Reed  v.  Lansdale, 
Hard.  Rep.  6.;  Ballinger  v.  Worley,  1  Bibb*s  Rep.  198.;  Brack- 
inridge  v.  Brooks  et  al.,  2  Marsh.  Rep.  339  ;  Morgan's  heitis  v. 
Boon's  heirs,  4  Monroe's  Rep.  297. 

13. 

CuLiBOBNB  V.  Hill.     Spring  T.  1793.     1  Wash.  Rep.  177. 

185. 

The  court,  Pendletotiy  president,  held,  that  a  mortgagor  of  per-  A  mort^- 
sonal  property  continuing  in  possession  is  not  evidence  of  fraud,  S^^S^" 
if  the  mortgage  be  upon  a  bona  fide  consideration,  and  be  duly  poMeseion^ 
recorded.  dence  of 

firaod. 
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14. 

Thompson  v.  Patton,  Spring  T.  UB24.  5  Little's  Rep.  74. 
S.  P.  Ross  V.  NoHVBLL,  1  Wash  S^p.  14.  19. ;  Thomp- 
son V.  DAYBVPORty  1  Wash.  Rqj.  126. 

Iteol  evi-  The  complainant  alleged  in  his  bill,  that  he  borrowed  money  of 
admiLible  ^^  defendant,  and  made  a  bill  of  sale  of  his  slave,  under  the  un- 
to prove      derstandin^  tnd  agreement  that  the  slave  should  be  returned  in 

that  an  ab-  #«i  i»    j  i      «  •ti     /•      t      i    • 

solute  bill    one  month  after.     The  answer  rehed  on  the  bill  of  sale  bemg  ab- 

of  sale  for         1    - 
a  slave  was   SOlUie. 

intended         ^^^  jjjg  question  waa,  whether  the  bill  of  sale  for  the  slave  was 

for  a  mort-  * 

gage.  intended  to  be  a  sale,  or  whether  it  was  a  mortgage. 

Per  Cur.  Milhy  J.  The  question  must  rest  on  the  inquiry, 
whether,  under  the  circumstances  of  the  case,  the  parol  proof  of 
what  was  the  real  contract  between  the  parties,  or  whether  parol 
proof,  changing  the  absolute  transfer  into  a  mortgage,  is  admissible. 
Such  proof  has  been  admitted  to  enable  the  court  of  chancery  to  de- 
cide between  a  mortgage  and  conditional  sale  ;  and  instances  may 
not  be  wanting  of  such  proof  being  admitted  to  convert  absolute 
sales  into  mortgages  ;  but  whether  the  admission  of  such  proof 
can  be  sustained  upon  principle,  is  an  inquiry  worthy  of  our  at- 
tention. That  such  proof  is  admissible  in  cases  where  it  is  first 
shown  that  the  deed  or  writing  was  drawn  different  from  what 
was  intended,  bj  mistake  or  fraud,  or  was  executed  under  circum- 
stances where  the  free  agency  of  the  grantor  was  controlled,  or 
where  it  is  usurious,  as  the  statute  against  usury  admits  of  such 
proof,  or  under  any  previous  circumstance  which  may  legitimately 
lay  a  foundation  for  or  open  the  door  to  such  testimony,  cannot 
be  doubted  ;  but  whether  it  is  admissible  in  every  case,  and  may 
be  used  to  add  to,  or  insert  a  condition  in  an  absolute  deed,  by 
showing  that  such  was  the  agreement  and  understanding  at  the 
time  of  its  execution,  but  not  inserted  in  the  writing,  is  a  differ- 
ent question.  Upon  examining  the  authorities  on  this  subject,  we 
find  them  not  consbtent  with  each  other ;  for  although  most  of 
them  recognize  the  general  principle  that  parol  evidence  is  not 
admissible  to  vary  the  written  contract,  yet  courts  have  made  so 
many  exceptions  to  the  rule,  that  they  have,  if  all  the  cases  are  to 
be  sustained,  pared  down  the  rule  itself  to  scarcely  the  rank  of  an 
exception.     Parol  evidence  in  this  case  cannot  be  admitted. 
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16.  • 

I 

English  v.  Lank,  January  T.  1825.    JL  Porter's  Rep.  328. 

The  question  befdre-  the  court  was,  whether  an  absolute  bill  of  An  absp. 
sale  of  a  number  of  negroes-iould  be  explained  by  parol  evidence,  Bale  may  be 
and  proved  to  have  been  tmderstood  by  the  parties,  and  intended  jj^^^  ^e« 
by  them  to  be  operative  as  a  mortgage  of  the  negroes.  intended  a 

The  court,  Ssffoldy  J ,  (after  referring  to  Park^urst  v.  Van 
Courtlandt,  1  Johns.  Chan.  Rep.  273.,  Vandervoort*  v.  Col.  Ins. 
Com.,  2  Caines'  Rep.  155.,  Mumford  v.  MTherson,  1  Johns. 
Rep.  414.,  Watson  v.  Stackett's  Adm'r9».9>  Har.  &  Johns.  Rep. 
435.,  Ross  V.  Norvell,  1  Wash.  Rep.  14.,  Hatter  v.  Etenaud,  2 
Dess.  Rep.  570.,  Clark  v.  Henry,  2  Cowen's  Rep.  324.,)  held,  that 
it  was  a  general  rule,  that  a  written  contract  could  not  be  contra- 
dicted, varied,  or  explained  by  parol ;  yet  an  absolute  deed  may 
be  shown,  by  parol  proof,  to  have  been  extended  to  operate  as  a 
mortgage  in  cases  of  fraud. 

16. 
HouTON  V.  HoLLiDAY.    Jan.  T.  1812.     1  North  Carolina  Law 

Repository,  87. 

Henry  Taylor  by  his   will,  dated  21st  November,  1799,  be-  ^|"i.* 
queathed  to  his  daughter  Lucy,  a  negro  man,  Harry.     In  March,  pledged  to 

*  Vi/  .^  Vi*  ^  9  g0g|2|>g   the 

1800,  Taylor  borrowed  of  William  Holliday,  the  defendant,  one  payment  oT 

hundred  pounds,  and  to  secure  the  payment,  executed  a  de«d  of  *owS,  the 

sale  in  the  usual  form,  to  which  the  following  clause  was  added  :     P*^<J«^«  ^ 

"  The  conditions  of  the  above  bill  of  sale  is  such,  that  if  the  sompsit  for 

said  Henry  Taylor,  his  heirs,  executors  or  administrators,  doth  ©ftfie^siave 

and  shall,  well  and  truly  pay  to  the  said  William  Holliday,  or  his  ^^I'^'^f^  ^^ 

heirs,  on  or  before  the  25th  day  of  December  next,  the  sum  of  *«  debt  the 

two  hundred  dollars,  then  the  above  bill  of  sale  to  be  null  and  void,  sum  being 

otherwise  to  remain  in  full  force  until  the  said  Taylor  doth  pay  ^"^* 

the  sum  of  two  hundred  dollars.     Signed,  sealed,  and  delivered, 

the  day  and  year*  first  above  written.'' 

"  Henrt  Tatloe,  Seal. 
**  Test.  Titus  Car." 

Taylor  died  in  April,  1800.  His  will  was  duly  proved,  and 
Micajah  Edwardsy  the  executor  therein  named,  qualified  in  the 
same  month.  The  plainti£f  intermarried  with  the  legatee,  Lucy, 
in  April,  1801 ;  and  upon  the  marriage,  the  executor  of  Taylor 
assented  to  the  legacy  of  the  negro  Harry  to  the  plaintiff.     The 
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negro  Harry  remained  in  the  possession  of  the  defendant,  from 
March,  1800,  antit  April,  160S,  and  is  worth  thirty  pounds  a  year. 
In  April,  1803,  the  pluntiS  paid  Holliday,  (for  which  the  negro 
was  pledged,)  two  hundred  dollars,  and  the  negro  was  delivered 
to  him.  He  then  demanded  satisfaction  for  the  services  of  the  ne- 
gro, which  the  defendant  refused  to  make.  Upon  this  case  the 
plaintiff  brings  hb  action,  and  declares ; 

1.  For  the  wages  of  the  negro,  from  the  death  of  Henry  Tay- 
lor, to  the  surrender  by  defendant  in  April,  1803. 

2.  For  many  had  and  received  by  defendant  to  plaintiff's'use, 
for  the  excess  of  what  was  paid  defendant  more  than  was  due  of 
the  sum  lent,  allowing  the  wages  of  the  negro  annually  to  diminish 
the  debt  and  interest  The  jury,  under  the  charge  of  the  court, 
found  a  verdict  in  favor  of  the  pl^ntiff  for  the  sum  of  forty-eight 
pounds,  estimated  as  the  wages  of  the  negro  from  the  time  of 
plaintiff's  marriage  With  Lucy,  the  legatee,  until  the  delivery  in 
April,  1803,  deducting  the  interest  of  the  sum  borrowed  for  the 
same  term.  It  is  submitted  to  the  opinion  of  the  supreme  court, 
whether  the  said  verdict  shall  stand. 

Per  Cur.  Taylor^  Ch.  J.  It  has  been  the  uniform  practice  of 
the  courts  of  equity  in  this  state,  to  make  a  mortgagee  in  possession, 
account  for  the  rents  and  profits,  upon  a  bill  filed  for  redemption* 
This  is  a  necessary  consequence  of  the  principles  which  prevail  in 
those  courts  relative  to  a  mortgage,  which  is  considered  only  as  a 
security  for  money  lent,  and  the  mortgagee  a  trustee  of  the  mort- 
gagor. To  sanction  an  opposite  doctrine  even  in  the  cases  of 
pledges,  where  the  profits  exceed  the  interest  of  the  money  lent, 
would  be  to  furnish  facilities  for  the  evasion  of  the  statute  against 
usury,  almost  amounting  to  a  repeal  of  that  salutary  law.  Nothing 
can  come  more  completely  within  the  legal  notion  of  a  pledge, 
than  the  slave  held  by  Holliday  in  the  present  case  ;  for,  by  the 
very  terms  of  the  contract,  it  was  so  to  continue  until  the  money 
should  be  paid,  no  legal  property  vesting  in  Holliday,  who  had  only 
a  lien  upon  it  to  secure  his  debt.  All  the  profits,  therefore,  ex- 
ceeding the  interest  of  his  debt,  he  received  to  the  plaintiff's  use, 
and  cannot  conscientiously  withold.  Wherever  a  man  receives 
money  belonging  to  another,  without  any  valuable  considecation 
given,  the  law  implies  that  the  person  receiving,  promised  to  account 
for  it  to  the  true  owner  ;  and  the  breach  of  such  implied  underta- 
king, is  to  be  compensated  for  in  the  present  form  of  action,  which 
is,  according  to  Mr.  Justice  Blackstone,  ^^  a  very  extensive  and 


N 


OF  MORT&AOfi  OF  SLAVES.  177 

beneficial  remedy,  applicable  to  almost  every  ease  wliere  a  person 
has  received  money,  which  ex  equo  et  bimo^  be  ought  to  refund.^ 
Nor  is  its  application  to  a  case  like  the  present  widiout  authority  from 
direct  adjudication.  The  case  of  Astley  v.  Reynolds,  in  Strange, 
915.,  furnishes  an  instance  of  a  man's  being  allowed  to  receive  the 
surplus  which  he  had  paid  beyond  legal  interest,  in  order  to  get 
possession  of  goods  which  he  had  pledged.  In  principle,  the  cases 
are  the  same ;  the  only  thing  in  which  they  differ  is,  that  in  the  case 
before  us,  the  money  was  received  by  the  defendant  from  the  labor 
of  the  pledge ;  in  the  other,  it  was  paid  by  the  plaintiffs.  We 
therefore  think  the  plaintiff  is  entitled  to  judgment. 

17. 
Wolf    v.  OTarbbl.  Nov.  T.  1812*     Constitutional    Court 

Rep.  15L 

This  was  a  motion  to  set  aside  a  nonsuit  ordered  on  the  ground  A  mortgar 
of  a  failure  of  necessary  evidence  to  maintain  the  action.  The  slave  mar 
action  was  trover^  for  the  conversion  of  a  negro  slave.  S^r,^- 

The  plaintiff's  claim  was  founded  on  an  instrument  nf  writing  terthecon- 
contsining  a  conditional  contract  of  sale  by  the  owner  of  the  slave,  the  mort- 
Snell,  to  the  plaintiff,  by  way  of  mortgage,  to  secure  the  pay-  ^ken. 
ment  of  a  sum  of  money  lent  by  the  plaintiff  to  SneU, 

By  the  terms  of  the  contract,  the  slave  was  to  remain  in  SnelPs 
possession  until  the  day  of  payment,  when,  if  the  money  was  not 
paid,  with  interest,  it  should  be  lawful  for  the  plaintiff  to  take  pos- 
session of,  and  sell  the  slave  in  satisfaction  of  the  debt.  But  if 
the  debt  was  satisfied  at  the  day,  the  sale  should  be  void.  The 
writing  was  not  sealed,  but  only  signed  by  SneU.  It  was  stated 
that  the  debt  was  unsatisfied  ader  the  day  appointed  for  the  pay- 
ment thereof ;  and  the  plaintiff  contends,  that  by  the  legal  opera- 
tion of  the  contract,  the  mortgagee  became  proprietor  of  the  slave, 
liable  to  the  equity  of  redemption.  Upon  this  statement,  the 
paper  was  offered  in  evidence  to  prove  property  in  the  plaintiff, 
and  was  rejected  by  the  court ;  in  consequence  of  which  the  non- 
suit was  ordered. 

JfoU^  J.  This  was  an  action  of  trover^  to  recover  a  negro  slave, 
tried  before  judge  Smith,  at  Orangeburgh.  The  plaintiff  had 
taken  a  mortgage  of  the  negro  in  question  from  one  Snell,  redeem- 
able upon  the  payment  of  a  certain  sura  of  money,  on  a  future 
day.  Snell  continued  in  the  possession  of  the  negro,  and  previous 
to  the  day  of  payment,  sold  him  to  the  defendant.  The  presiding 
88 
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judge  granted  a  nonsuit,  on  the  ground  that  the  mortgage  did  not 
Test  such  a  legal  right  in  the  plaintiff  as  entitled  him  to  maintain 
this  action.  I  am,  however,  of  opinion,  that  such  a  right  did  vest 
in  him,  and  therefore  the  nonsuit  ought  to  be  set  aside.  Every 
mortgage,  prima  facUy  conveys  a  legal  right  to  become  void,  on  a 
condition  subsequent,  which  it  is  incumbent  on  the  mortgagor  to 
prove.  Whether  the  want  of  delivery,  or  any  circumstances  atten- 
ding the  transaction,  afforded  such  presumption,  or  evidence  of 
fraud,  as  would  prevent  the  plaintiff  from  recovering  on  the  merits, 
should  have  been  submitted  to  the  jury,  but  could  not  have  been 
taken  advantage  of  by  way  of  nonsuit.  The  motion,  therefore, 
ought  to  be  granted. 

Cokock^  J.  On  the  argument  of  this  case  I  was  inclined  to 
think  that  the  opinion  of  the  court  below  was  correct,  and  that 
the  mortgage  should  not  have  been  given  in  evidence.  But,  on 
farther  consideration,  I  am  induced  to  think  a  mortgagee  may 
maintain  his  action  of  trover  against  a  third  person. 

In  England,  the  mortgagee  may  maintain  his  action  even  against 
the  mortgagor.     Ruch  v.  Hall,  Doug.  Rep.  22. ;  Birch  v.  Wright, 
1  Term  Rep.  S82.  S.     And  after  the  stat.  4th  of  Ann,  which  does 
away  the  necessity  of  attornment,  he  may  maintain  his  action  or 
distress  for  rent  against  a  tenant.   Mors  v.  Gallimore,  Doug.  Rep. 
279.     But  by  our  act  of  assembly,  the  right  of  the  mortgagee  to 
maintain  ejectment  against  the  mortgagor  is  taken  away.     Vol.  1. 
p.  65.     It  appears  to  me,  if  this  remedy  is  not  given,  that  the 
mortgages  of  personal  property  would  be  wholly  ineffectual.     In 
the  case  of  Atkinson  v.  Mating  and  others,  2  T.  Rep.  462.,  the 
ship,  which  was  recovered  by  the  plaintiff,  was  at  sea  when  mort- 
gaged, and,  of  course,  no  delivery  could  be  made.     It  seems  to  be 
conceded,  that  the  mortgagee  is  considered  as  being  in  possession 
from  the  execution  and  delivery  of  the  mortgage,  in  the  same  man- 
ner that  the  assigns  of  a  bankrupt  are  considered  to  be  in  possession 
of  the  goods  of  the  bankrupt  assignee,  and  may  maintain  trover  for 
the  recovery  of  them.    7  Term.  Rep.  312.    The  mortgagee  is  the 
absolute  and  true  owner.     S  Cranch's  Rep.  140.  144.     Ryall  v. 
Rowles,  1  Yes.     I  am,  upon  these  authorities,  and  for  these  reasons 
of  opinion,  that  the  motion  be  granted. 

Bay^  J.  Upon  the  argument  of  this  case^  I  was  rather  inclined 
to  think,  that  the  right  of  property  was  not  absolute  in  the  mort- 
gagee till  after  a  foreclosure,  or  a  sale  under  the  mortgage,  which 
in  tins  country  has  been  considered  as  tantamount  to  a  foreclosure. 
But  npon  reconsidering  this  case,  I  am  now  very  clearly  of  opinion. 


S 
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that  upon  failure  of  payment  of  the  money,  or  performance  of  the 
condition  in  the  mortgage,  the  property  becomes  absolute  in  the 
mortgagee.     Before  the  failure  of  payment  of  the  money  mention- 
ed in  the  proviso,  the  legal  estate  is  still  in  the  mortgagor,  and  oiily 
a  conditional  one  in  the  mortgagee.     But  after  fiedlure  of  payment 
of  the  money,  it  is  no  longer  conditional  in  the  mortgagee,  but  ab* 
solute  ;  and  is  gone  in  law  from  the  mortgagor  forever ;  subject, 
however,  in  equity,  at  any  time  before  foreclosure,  to  the  right  of 
redemption,  upon  payment  of  principal  and  interest  of  the  mort- 
gage money.  2  Black.  Com.  158.;  3  Ba.  Abr.  Tit.  Mortgage,  635. 
Taking  it  then  for  granted,  that  the  property  is  absolute  in  the 
mortgagee  after  failure,  it  follows  as  a  natural  consequence,  that 
he  may  pursue  his  property  wheresoever  he  can  find  it ;  for  the 
right  of  property  gives  the  right  of  remedy,  and  he  may  take  it  out 
of  the  possession  of  the  mortgagor  himself,  or  out  of  the  possession 
of  any  other  person  who  may  have  it  by  transfer  or  sale,  if  he  can 
procure  such  possession  peaceably ;  or,  upon  demand  and  refusal, 
may  maintain  an  action  of  iropfr  for  it ;  for  he  who  has  the  first 
mortgage  shall  prevail  over  all  other  mortgages  or  conveyances 
whatever.     Eq.  Cas.  Ah.  320.;  3  Bac.  Abr.  G42. 

The  civil  law  is  very  full  upon  this  right  of  the  creditor,  to  pur- 
sue the  thing  mortgaged  in  the  hands  of  any  person  in  whose  pos- 
session it  may  be  found.  1  Domat,  343.  &c.  And  the  common 
law  in  this  respect  is  borrowed  from  the  civil  law.  It  has  been 
the  custom,  from  time  immemorial,  in  this  country,  for  the  mort- 
gagee, after  failure  of  payment  of  the  moqey  mentioned  in  the 
proviso,  to  seize  the  negroes,  or  other  chattels,  and,  after  duly 
'  adfartising,  to  sell  them  towards  payment  and  satisfaction  of  the 
debt. 

And,  indeed,  this  custom  seems  to  have  given  rise  to  the  com- 
mon covenant  in  almost  every  mortgage  deed,  to  empower  the 
mortgagee  to  seize  and  sell,  and  to  return  the  overplus,  if  any,  to 
the  mortgagor,  which,  in  fact,  is  only  a  declaration  of  the  common 
law  right  which  would  exist  without  it.  And,  although  it  is  usual 
and  common  to  put  such  mortgages  into  the  hands  of  the  sheriflf, 
to  seize  and  sell,  yet  he  only  acts  as  the  agent  of  the  mortgagees, 
and  not  in  his  ofiicial  capacity  of  sheriff.  This  custom,  however, 
is  a  very  commendable  one,  as  the  sheriflT  of  a  district  b  always 
supposed  to  be  highly  trustworthy,  and  a  very  proper  person  to 
conduct  such  sales.  Upon  the  whole,  I  am  of  opinion  that  the 
Bon-suit  should  be  set  aside,  and  a  new  trial  granted.  The  other 
judges  concurred. 
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la 

Hopkins  v.  Thompson     June  T.  1835.    2  Porter's  Rep.  433. 

Detinae  Detinue  by  Hopkins,  the  mortgagee^  of  certain  slaves,  against 
lies  by  the  Thompson,  a  purchaser  under  an  execution  against  the  mortgagor, 
of  personal  The  court  charged  the  jury  that  an  action  of  detinue  was  not 
Sfter^  sustainable  to  recover  possession  of  the  slaves  without  a  foreclosure 
time  of  re-  of  the  mortgage.     Judgment  for  defendant. 

demption  o  o  o 

has  expi-  Per  CuT.  Hitchcock^  J.  There  can  be  no  doubt  but  that  deti- 
Tthirfper-  ^^^  ^^^^  ^'^  ^^  recover  personal  property  mortgaged  after  the  time 
■°°-  for  redemption  of  the  mortgage  has  expired.     By  the  mortgage, 

the  legal  estate,  as  between  mortgagor  and  mortgagee,  is  vested 
in  the  latter,  and  he  has  the  right  to  recover  the  possession  of  the 
property  for  the  purpose  of  subjecting  it  to  the  payment  of  his  debt; 
and  he  may  proceed  either  at  law  or  by  bill  in  equity. 

19, 
Hart  v.  Reeves.    March  T.  1818.    5  Haywood's  Rep.  50. 

The  mort-  jjeld  by  the  court,  that  where  personal  property  (slaves)  were 

not  follow  mortgaged  and  left  with  the  mortgagor,  and  were  disposed  of  by 

mor^ed  ^^^  ^^  ^^  innocent  purchaser,  the  mortgagee  could  not  follow 

^1^^®  them,  the  mortgage  not  having  been  registered  in  time. 

the  bona  fir 

di   vendee  80. 

gago^r™^     Young  v.  Forget  et  al.    May  T.  1817.    4  Haywood's  Rep.  11. 

The  hirer  ^M  by  the  court,  that  the  mortgagee,  or  hirer  of  slaves  is  in  the 
ffee^muSr  P'^^®  ^^  the  master  or  owner,  and  must  supply  necessaries,  indud- 
fumiah  ne-  ing  medical  aid,  and  such  as  a  good  master  ought  to  furnish.  So,  also, 
slaves.  during  a  temporary  sickness,  running  away,  and  other  casualties, 
which  the  absolute  owner  would  be  liable  to,  before  hiring  or 
mortgaging,  the  temporary  hirer  must  sustain  the  loss. 
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(X.)  OF  DOWER  OF  SLAVES.* 

1. 

M*Caro's  bx'k  v.  Callicott.    March  T.  1811.    2  Mnnf.  Rep. 
501. ;  Amblbr  and  Wife  v.  Nortoit,  4  Hen.  &•  Mnnf.  23. 

Declaration  in  detinue  for  slave  by  the  executor  of  the  testator,  wi^^^ 
whose  widow  is  the  defendant.     The  widow  was  possessed  of  the  widow 
slavesy  as  her  thirds  of  the  slaves  of  her  former  husband  ;  and  8lave8^a8 
being  so  possessed,  the  plaintiff's  testator  married  her,  and  died,  y-^^a™^ 
And  the  question  was,  whether  a  widow  holding  slaves  in  dower,  ^ond  hu». 
and  marrying  again,  thereby  vests  them  in  her  second  husband,  so  slaves  be- 
that  upon  his  death  they  go  to  his  representatives,  or  whether  she  ^^^xit 
shall  have  them  for  the  residue  of  her  life.     The  county  court  ^^  "^ 

,     ,  his  repre- 

gave  judgment  for  the  plamtiff ;  and  on  appeal,  the  judgment  was  sentatives 
reversed  by  the  district  court,  and  the  plaintiff  appealed  to  this  jeath.  ' 
court. 

The  president  delivered  the  opinion  of  the  court,  consisting  of 
judges  Flemings  Aoane,  Cabell  and  CocUter^  that  the  judgment  of 
the  district  court  be  reversed,  and  that  of  the  county  court 
affirmed. 


*  Slaves  are  sabjectto  dower  in  all  the  states.  Not  onlj  are  tfaej  subject  to  dower, 
but  the  widow's  interest  in  them  is  protected  by  statutoiy  provisions.  If  the  hus- 
band manumits  his^slaves,  whereby  creditors  and  the  dower  of  the  widow  are  affected* 
the  manumission  is  so  far  ineffectual,  that  the  manumitted  slaves  may  be  sold  for  a 
period,  and  the  proceeds  of  the  sale  applied  to  the  creditmrs  of  the  former  owner  and 
his  widow.  By  the  Rev.  Code  of  Virg.  vol.  1  p.  43&,  it  is  declared,  thst  the  right  of 
the  widow  to  the  dower  of  slaves  emancipated  by  the  husband's  will,  are  saved  if  she 
renounce  under  the  wiU.  So,  also,  tiie  rights  of  the  creditors  of  the  person  emanci- 
pating are  saved.  And  by  the  Rev.  Code  of  Mississippi,  p.  385,  $  75.,  it  is  declared, 
that  slaves  emancipated  are  subject  to  the  right  of  dower  of  the  widow,  and  are  made 
liable  to  execution  for  the  previous  debts  of  the  owner.  And  similar  provisions  ex- 
ist in  the  statutes  of  the  other  states.  Grril  Code  of  Louisiana,  art*  190.;  2  Litt  and 
Swi.  1155.;  2BroT.  Dig.  256.;  James'  Dig.  396. ;  Tovimin's  Dig.  632.;  Prince's 
Dig.  457. 
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2. 

HrKEs  &  WiFB  V.  White's  Adm'r.    April  T.  1832.  7  J.  J. 

MarshalPs  Rep.  134. 

A  wife's  M-  P^  Ct<r.  Robertson^  Ch.  J.  The  only  question  presented  in 
^^fsUvM  ^^^  ^*^^  ^»  whether  slaves  possessed  in  right  of  dower  by  hfeme  at 
bj  a  for-  the  time  of  her  marriage  survive  to  her,  or  constitute  (during  her 
band  on  life,  and  after  the  death  of  her  husband,  whom  she  married  whilst 
her  mar-    ^y^^  y^qH  them  as  dowec  in  a  former  husband's  estate)  a  fund  for 


m  fier  boa-  the  payment  of  his  debts,  and  for  distribution  among  his  heirs. 

The  question  has  been  expressly  decided  by  this  court,  in  the 
case  of  Hawkins  v.  Craig  and  Wife,  6  Monroe's  Rep.  256.  In  that 
case  the  court  decided,  that  the  wife's  estate  in  slaves  held  as  dower 
from  a  former  husband,  at  the  time  of  her  marriage  with  a  suc- 
ceeding husband,  vests  absolutely  in  the  latter  during  their  joint 
lives  ;  and  in  the  event  of  her  surviving  him,  goes,  during  her  life, 
to  his  personal  representatives.  They  are  assets  in  the  hands  of 
the  husband's  representatives,  if  he  should  die  before  his  wife. 
Slaves  held  in  right  of  dower  vest  in  the  second  husband,  and  do  not 
survive  to  the  surviving  wife,  but  vest  in  the  representatives  of  the 
second  husband  during  the  life  of  the  widow,  subject  only  to  her 
right  of  dower,  as  part  of  her  husband's  estate.  And  see  Fightmas- 
ter  et  al.  v.  Beasly,  7  J.  J.  Marshall's  Rep.  410.  The  court  said 
that  the  interest  of  a  wife  in  the  devise  of  a  slave  vests  absolutely 
in  the  husband. 

S. 

Thrift  v.  Hannah  et  al.  June  T-  1830.  2  Leigh's  Rep. 
300. ;  S.  P.  GivENs  v.  Manns,  6  Munf.  Rep.  191. ;  Lewis 
V.  FuLLERTON,  1  Rand's  15. 

And  her  Rachel  Magruder,  being  a  feme  sole,  on  the  25th  of  Nov.  1798, 

"«^*  ^      made  a  written  mstfument  of  manumission,  to  take  eflFect  in  fxUuro. 

manumit  .        . 

them  IB  of  certain  slaves,  Hannah,  Kate  and  others,  which  instrument  is 
attested  by  two  witnesses,  and  partly  proved  by  one  of  them,  and 
continued  for  further  proof  in  April,  1799.  In  November,  1799, 
Rachel  Magruder  married  Thrift,  having  the  negroes  in  her  pos- 
session, who  was  ignorant  of  the  deed  of  emancipation.  Thrift 
and  his  wife  moved  into  another  county,  taking  the  negroes  with 
them,  and  holding  them  as  slaves.  Mrs.  Magruder  died  in  1811. 
In  1819  the  instrument  of  emancipation  was  fully  proved.  The 
husband  holding  the  negroes  in  his  possession  as  slaves,  this  suit 


gone. 
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was  commenced.  Verdict  for  pkdntiffs ;  and  Thrift  appealed  to  the 
Circuit  Court  of  Albermarle,  which  affirmed  the  judgment,  and  he 
appealed  to  this  court 

The  court  held,  that  under  the  statute,  an  instrument  of  eman- 
cipation is  ineffectual  to  confer  freedom  till  full  probat  he  made, 
and  takes  effect  from  that  act.  And  in  this  case,  as  the  rights  of 
the  husband  attached  to  the  property  before  the  probat,  the  subse- 
quent full  probat  did  not  relate  back  and  divest  or  effect  tho^e 
rights. 

Per  Cabelly  J.  By  the  marriage  of  Rachel  Magruder  in  this 
ease,  she  ceased  to  be  the  owner  of  the  slaves,  which  thereby  be- 
came the  property  of  her  husband  ;  and  that  event  happened  be- 
fore the  proof  of  the  instrument ;  and,  of  course,  before  it  had 
taken  effect  as  an  instrument  of  emancipation,  it  could  not  take 
effect  afterwards,  since  none  but  the  owner  of  the  slaves  can  eman- 
cipate them. 


(XI.)  OF  THE  DIVISION  OP  SLAVES.* 

1. 
FiTZHUGH  et  Ux.  V.  Foot  et  al.     April  T.   1801.     3  CalFs 

Rep.  13. 

Held  by  the  court,  that  an  equal  division  of  slaves,  in  number  ^^^onom' 
and  value  is  not  always  possible,  and  sometimes  improper,  when  ^^^  ^ 
it  cannot  be  exactly  done  without  seperating  infant  children  from  outseparar 
their  mothers,  which  humanity  forbids,  and  will  not  be  counte-  dbifdr»ii 
nanced  in  a  court  of  equity  ;  so  that  a  compensation  for  excess  ^'*'"?  ^®" 
must,  in  such  cases,  be  made  and  received  in  money.  compensa- 

tionmay 
^  be  made  in 

.  *•  money. 

Jackson  v.  Macy.     Spring    T.   1808.    Hardin^s  Rep.  582. 

And  the 

Held  by  the  court,  that  in  a  suit  for  the  division  of  slaves,  the  court  will 
court  upon  a  proper  case  made  out,  may  order  the  sheriff  to  take  sheriff  to 
the  slaves  into  his  possession  and  hire  them  out.  *"'f  ^®™ 


*  By  the  Rev.  Code  of  MiBsinippi,  p.  50.,  slaves  descending  from  an  intestate  may 
be  sold  by  order  of  the  Orphan's  Court,  where  equal  diyision  cannot  be  made ;  and 
persons  holding  life  estate  in  slaves,  or  guardians  for  in&nts  are  required  to  deliver  a 
list  of  slaves  to  the  Register  of  the  Orphan's  court,  and  also  the  increase.  Page  51. 
And  aimilar  proviuons  exist  in  the  other  states  for  the  division  of  slavesu 
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3. 

Snbbd  v.  Ewmo  &  Wife.    April  T.  1831.    5  Marsh.  Rep. 

481. 

And  they  Held  by  the  court,  Roberisofif  J.,  that  slaves  in  Kentucky  can- 
vided  at>  ^^^  ^^  Carried  to,  and  held  in  a  state  where  slavery  is  not  permitted, 
^^u^  ^  (Indiana ;)  yet  slaves  in  this  state  which  belong  to  a  cidzen  of  such 
the  own-  a  State,  on  his  death  will  be  distributed  accordmg  to  the  law  of  dis- 
cii.         '  tribution  of  personal  chattels  or  moveables  in  that  state. 


(XII.)  OF  REMAINDERS  IN  SLAVES.* 

1. 
Holiday  v.  Colbbiam.    March  T.  1811.    2  Munf.  Rep.  162. 

The  court  The  court  held,  that  the  power  of  a  court  of  equity  to  rule  a 
Scretion,  tenant  for  life  of  slaves,  or  other  personal  property,  to  give  security 
to  ™^t'  fo?  *^^*  ^^^  property  shall  be  forthcoming  at  his  or  her  death,  is  to  be 
life  to  give  exercised,  not  as  a  matter  of  course,  but  of  sound  discretion,  ac- 

leeority  to  . 

theremain-  cordmg  to  circumstances. 

derman. 

2. 
Bank's  Adm'r  v.  Marksburt.    Spring  T.  1823.    3  Little's 

Rep.  275. 

Aderiseto  Held  by  the  court,  that  a  gift  of  slaves  by  a  father  to  his  chil- 
2^  th?**  ^ren,  to  take  effect  after  the  death  of  himself  and  wife,  and  not 
death  of  the  until  then,  is  valid. 

deTisro  is 

good. 


*  Slaves  are  considered  as  personal  property,  except  in  Louisiana,  and  under  stat 
ute  of  descents  in  Kentucky.  They  may  be  devised,  and  limited  in  the  same  manner 
as  other  personal  property.  A  remainder  may  be  limited  of  them.  Keating  v.  Rey- 
nolds, 1  Bay's.  Rep.  80.  Even  after  an  absolute  gift  to  tHe  finrt  legatee.  Smith  t. 
Bell,  6  Peters'  Rep.  66.  And  see  Dott  v.  Cunnington,  1  Bay's  Rep.  453.,  as  to  when 
the  words,  "  heirs  of  the  body,"  will  be  considered  words  oflimitation  or  words  pmehaae ; 
and  consequently,  when  the  contingency  will  be  too  remote.  The  contingency  must 
happen  within  a  life  or  lives  in  being,  and  twenty-one  years  and  a  few  months  after. 
Bamit's  Lessee  v.  Casey,  7  Cranch's  Rep.  456. ;  Doe  v.  Walton,  2B.AP.  324. ; 
Theltuson  v.  Woodford,  1  N.  R.  357. ;  Long  v.  Blackall,  7  T.  R.  109.;  Roe  v.  Jef- 
frey,7  T.  R.  589. ;  Morgan  v.  Morgan,  5  Day's  Rep.  517. ;  Anderson  v.  Jackson,  16 
John's  Rep.  382.;  Scott  v.  Price,  2  S.  &  R.  59.;  Dallam  v.  Dallam's  LesMe,  7  Har. 
A,  Johns.  Rep.;  220.;  Ewings  ▼.  Reynokk  et  al.  3  Har.  A,  Johns.  Rep.  144. 
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8. 

QuAELss'  ExBCUTOB  v.  QuARLBS.  March  T«  1811.  2  Miinf. 

Rep.  321. 

Held  by  the  court,  that  where  slaves  are  specifically  bequeathed  ©f  diKref  ^ 
to  a  child  when  he  or  she  shall  attain  the  age  of  twenty-one  years,  ^^^h^ 
or  shall  marry,  and  no  provision  is  made  expressly  for  muntenanee  be  shall  ar- 
in  the  mean  time,  the  intermediate  profits  of  the  slaves,  if  not  other-  do  not  go* 
wise  disposed  of,  do  not  pass  by  a  general  residuary  clause,  but  ^*ie^' 
go  to  the  legatee  for  his  support ;  and  he  is  entitled  to  the  profits  ^®'  **¥*  ^ 
from  the  time  of  the  receipt  thereof  by  the  executor,  if  there  be  for  hu  rap- 
no  good  cause  appearing  for  his  failure,  to  apply  the  principle  to  ^^'^ 
the  use  of  the  legatee.  And  see  Medley  v.  Jones,  6  Munf.  Rep. 
98.  101. 

Mbdlet  v.  Jonbs.  March  T.  1816.  5  Munf.  Rep.  98. 

Held  by  the  court,  JZoone,  J.,  that  a  person  entitled  to  a  remain-  ^^JS**" 
der  in  fee,  expectant  upon  a  life  estate  in  slaves,  taking  them  into  taking  poa- 
his  own  possession  to  prevent  the  tenant  for  life  from  carrying  iiayea, 
them  out  of  the  state,  is  bound  to  account  for  and  pay  their  hire,  ^^|^ 
or  the  profits,  while  he  det^ns  them,  and  is  not  entitled,  upon  the  thepartion- 
ground  of  the  tenant's  refusing  to  give  bond  and  security  for  their  for  the 
production  at  the  expiration  of  the  life  estate  to  an  injunction,  to  p^^ 
stay  proceedings  upon  a  judgment  against  him  for  such  hire  or 
profits. 

5. 
Bank's  Adm'rs  v.  Mabksbbrrt.  Spring  T.  1823.  3  Little's  Rep. 
275. ;  S.  P.  Swing's  heirs  v.  Handle y's  heibs,  4  Little's 
Rep.  346. 

Samuel  Marksbeiry,  by  deed,  for  the  consideration  of  love  and  fem§  adb  is 
affection,  granted  a  negro  wench  to  his  son  Samuel,  and  the  issue  SSve^re- 
of  the  said  wench  to  his  daughter  Rachel.     After  his  decease,  version  or 

remainder^ 

Rachel  intermarried  with  Banks,  and  had  children,  of  whom  the  and  mar- 
plaintiff  was  one.     Rachel  died,  and  afterwards,  the  donor,  her  Jhe'iennt- 
father,  died,  and  the  plaintiff,  one  of  the  children  of  Rachel,  took  ^^°°^[^. 
out  letters  of  administration  upon  her  estate,  and  commenced  this  lar  estate, 
suit.     The  court  held,  the  admin'istrator  of  Rachel  had  no  right  to  the  slaves 
recover;  that  the  property  in  the  issue  of  the  negro  Pen    vested  ^^^iStiv. 
in  the  husband  on  the  marriage  ;  and  the  plaintiff  appealed  to  this  or  of  them. 

court. 

24 
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Held  by  the  court,  that  slaves^  while  in  the  possession  -  of  the 
tenant  for  life  of  them,  are  not  choses  in  action  of  the  reversioner 
in  fee,  because  the  possession  of  tenant  for  life  is  not  adverse  to, 
but  consistent  with  his  title.  Rachel  had,  in  fact,  the  general,  and 
the  donor  only  a  special  property  in  the  slaves.  The  right  to  the 
slaves  in  question  survived  to  the  husband  of  Rachel,  and,  of  course, 
the  plaintiff  in  the  circuit  court  showed  no  right  to  maintain  the 
action.  From  an  attentive  examination  of  the  cases,  the  clear  re- 
sult from  all  of  them  seems  to  be,  that  if  a  feme  soU  be  entitled  to 
slaves  in  remainder  or  reversion,  and  marry  before  the  determina- 
tion of  the  particular  estate,  the  right  will  go  to  the  husband  or  the 
wife,  as  the  one  or  the  other  may  survive.  And  according  to  that 
doctrine,  it  is  obvious,  as  the  husband  survived  in  this  case,  the 
right  to  the  slaves  in  question  must  belong  to  him.  Judgment 
affirmed. 

6. 
Bbll  &  Wife  v.  Hogan.  July  T.  1828.  1  Stewart's  Rep.  536. 

Where  die  Detinue  for  slaves.  Bell  and  wife  brought  an  action  to  recover 
^^e^^  twelve  negroes  under  the  will  of  Thomas  B.  Whitmell,  which  was 
daiMhter     \^  these  words  :  "  I  lend  to  my  daughter,  Elizabeth  West  Whitmell, 

for  life,  and     ,  %  \ 

if  she  SIX  negroes,  (naming  them,)  and  their  increase  during  her  natural 
of  he*r  bo^  ^'f®  ;  and  if  my  daughter  should  leave  an  heir  or  heirs,  lawfully  be- 
8uch^  heirs  &^**^^  ^^  ^^^  body,  I  then  give  to  the  said  heir  or  heirs  so  begotten, 
for  ever;  the  said  SIX  ucgroes,  and  their  increase,  to  them  and  their  heirs 
want  of  forever.  And  for  want  of  such  heirs,  my  will  and  desire  is,  for 
th^to^tes^  ^^^  above-named  six  negroes  and  their  increase  to  be  equally  di- 
totor's  four  vided  among  my  four  children,  (naming  them,)  and  their  heirs  for- 

children;  •  \  o  »/ 

theremain-  ever. 

chUdren  is  Elizabeth  married,  and  took  possession  of  the  six  negroes  ;  and 
iMt  loo  re-  after  the  testator's  death  intermarried  with  the  defendant    Two  of 

mote. 

the  testator's  children  released  to  their  sister  Elizabeth.  The 
plaintiff's  wife  being  one  of  the  children,  Elizabeth,  the  devisee, 
died  without  ever  having  had  any  children. 

The  court  charged  the  jury,  that  the  bequest  to  Elizabeth  was 
a  limitation  over,  after  an  indefinite  failure  of  issue,  and  therefore 
void  ;  that  the  limitation  over  being  void,  the  first  legatee  took  an 
absolute  estate  ;  that  if  said  Elizabeth  was  entitled  only  to  a  life 
estate,  that  then,  at  her  death,  the  property  in  the  slaves  would  re- 
vert back,  and  sink  into  the  residium  of  the  testator's  estate  undis- 
posed of  by  his  will.     Pkuntiffs  excepted. 

Per  Cur.    Upecwnb^  Ch.  J.    It  is  a  rule  of  law,  that  a  limitation 


^ 
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over  to  another,  after  an  indefinite  failure  of  heirs,  is  bad,  because 
it  is  too  remote.  If  the  testator  in  the  case  under  consideration 
meant,  in  his  limitation  over  to  the  plaintiff,  and  her  brothers,  that 
it  should  not  take  effect  until  there  had  been  an  indefinite  failure 
of  heirs,  we  cannot  carry  his  intention  into  effect ;  and  the  charge 
of  the  court  was  correct,  that  it  was  too  remote,  and  that  Elizabeth, 
the  first  taker,  took  an*absolute  estate.  But  if  we  are  authorized, 
from  the  terms  of  the  bequest,  to  believe  that  an  indefinite  failure 
of  heirs  was  not  meant,  and  that  by  *^  failure  of  heirs,"  be  meant 
heirs  of  a  particular  kind,  then  hb  intention  b  not  opposed  by  the 
rule  of  law,  and  should  be  carried  into  effect  Thb  limitation  was  not 
too  remote,  because  it  was  to  take  effect,  if  at  all,  at  the  death  of  the 
first  taker.  And  the  court  referred  to  Peek  v.  Pagden,  2  D.  & 
E.  721.;  Porter  v.  Bradley,  3  D.  &  E.  143.;  Wilkinson  v.  South, 
7  D.  &  E.  551.;   Sheers  v.  Jeffries,  7  D.  &  E.  585. 

7. 
Bbttt  v.  Moobb.    Spring  T.  1833.    1  Dana's  Rep.  235. 

Suit  for  freedom.     Betty  claimed  to  be  firee  under  the  will  of  a  mle  of  a 
Jeremiah  Moore,  who  willed,  that  after  the  death  of  hb  wife  Judith  J^^c*on£ 
she  should  be  free.     Frank  Moore  transferred  to  hb  sbter  Judith,  tjon  that  if 

-^  ,  J  the  purcha- 

Betty,  absolutely  if  she  had  children  ;  but  if  his  sbter  died  without  serdie 
children,  Betty  should  revert  to  him.     Judith  married  Jeremiah  ^^  u^hsdl 
Moore,  the  testator,  and  died  without  issue.     The  court  instructed  ^^"^^^  o"* 

'  '  pass  to  a 

the  jury,  that  upon  these  facts  Betty  had  no  right  to  freedom,  third  party, 
Verdict  and  judgment  for  defendant.  tion  is 

Per  Cur.     The  judgment  must  be  reversed.     At  common  law,  Jj^p^^er- 
a  gift  to  a  man  and  the  heirs  of  hb  body  was  an  estate  upon  con-  ^^^  ^ 
dition,  that  it  should  revert  to  the  donor,  if  the  donee  had  no  heirs  taker, 
of  his  body ;  but  if  he  had,  that  it  should  remain  to  the  donee.     It 
was  therefore  called  a  fee  simple,  on  condition  that  he  had  bsue. 
'2  Black.  Com.  110.     The  statute  de  donis  afterwards  turned  this 
estate    upon  condition,  when  it  created  the  conveyance  of  real 
estate  miofte  tail.     As  to  personalty,  it  still  remains  a  fee  on  con- 
dition.    According  to  the  earlier  decbions,  while  chattels  were  of 
little  estimation,  a  grant  of  personalty  for  life  carried  with  it  the 
whole  estate.     But  the  law,  as  it  has  been  settled  in  modem  times, 
allows  the  limitation  of  a  reminder  after  a  life  estate  in  personalty. 
And  it  has  even  been  allowed,  by  executory  devbe  or  conveyance 
in  trust,  to  create  what  is,  to  some  extent,  in  effect  the  same  as  a 
conditional  fee,  or  estate  tail,  in  such  property,  without  thereby  pass- 
ing the  absolute  and  entire  interest  to  the  first  taker.    This,  how- 
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ever,  is  expressly  confined  to  two  «Kepted  modes  of  creating  an 
estate  in  personalty.  For  it  is  well  settled,  that,  (with  the  excep- 
tion of  an  annuity,)  wherever  by  any  of  the  ordinary  modes  of 
conveyance,  an  estate  in  fee  copditional  or  fee  tail  is  granted  in 
or  out  personalty,  that  it  passes  the  whole  entire  to  the  grantee  or 
first  taker,  and  consequently,  all  Airther  limitfitions  or  reservations 
arc  null  and  void.  Co.  Litt  tO.  (a)  ;  Feam.  on  Cont.  Rem.  460. 
463  ;  Roper  on  Leg.  393.  So  that,  properly  speaking,  there  can 
be  no  such  estate  in  personalty  as  a  fee  simple,  on  condition  of 
having  issue,  or  fee  tail,  but  all  such  estates,  when  attempted  to  be 
created,  carry  the  whole  interest. 

8. 
SsnTH  V.  Bell  and  Wipe.     July  T.  1827.    Martin  &  Yergcr*s 

Rep.  302. 

V  firot  toker^  '^^^  testator  devised  as  follows  :  "  I  give  to  my  wife,  Elizabeth, 
takes  an  ab-  all  my  personal  estate  whatsoever,  and  of  what  nature,  and  quality, 
tate,  a  sub-  and  kind  soever,  after  paying  my  debts,  legacies  and  funeral  ex- 
i^^on  is  pci^cs  f  which  personal  estate  I  give  and  bequeath  unto  my  said 
Yoid.  ^ife^  Elizabeth,  to,  and  for  her  own  use  and  benefit,  and  disposal 

absolutely.     The  remainder  of  said  estate,  after  her  decease,  to  be 
for  the  use  of  my  son  Jessee.''     The  bill  charged,  that  Elizabeth 
married  the  defendant  Bell,  who  took  the  estate  consisting  princi- 
pally of  negroes.     Jessee,  the  son,  assigned  to  the  plaintiff  all  his 
claim  and  interest  in  the  personal  estate  of  hb  father  after  the 
death  of  the  widow.     The  chancellor  dismissed  the  bill. 
^     Per  Cur.     Catrtmy  J.     The  decree  must  be  affirmed.     Where 
[the  first  taker  has  an  absolute  estate  in  the  property  devised,  then 
.  the  limitation  over  is  void,  being  inconsistent  with  the  intei-est 
\given  to  the  first  taker. 


v.^ 


9. 
HioaiNBOTHAH  V.  RucKBiL  April   T.  1800.    2  Call's  Rep. 

313.  319. 

A  deviae  to  Held  by  the  court,  that  where  a  father  makes  a  gift  of  slaves  to 
the  body!^  '^**  daughter,  and  the  heirs  of  her  body,  and  in  case  she  die  without 
issue,  that  is,  children  of  her  body,  the  said  slaves  shall  return  to 
the  grantor,  the  limitation  is  not  too  remote,  and  is  therefore  good. 
It  is  a  clear  principle,  that  a  limitation  of  personal  estate,  after  an 
indefinite  failure  of  issue,  is  void  as  tending  to  a  perpetuity ;  but,  it 
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b  also  a  principle,  that  with  respect  to  personal  estate,  the  courts 
incline  to  lay  hold  of  any  woitl^  which  tend  to  restrict  the  gene- 
rality of  the  words  '^dying  without  issue"  to  mean  ''dying  without 
issue  living  at  the  death."  Thus  a  limitation  to  a  person  in  issue  for 
life,  after  dying  without  issue  is  good,  because  the  contingency  must 
happen,  if  at  all,  in  the  lifetime  of  the  remainderman;  and  the  limi- 
tation to  him  for  life,  restrains  the  generality  of  the  words,  ''  dying 
without  issue ;"  otherwise  the  lintnation  over  would  be  void. 
See  Dunn  v.  Bray,  1  Call's  Rep.  388. ;  Timberiake  and  Wife  v. 
Graves,  6  Munf.  Rep.  174. ;  Gresham  v.  Gresham  et  al.,  6  Munf. 
Rep.  187.  ;  Didlake  v.  Hooper,  Gilmer's  Rep.  194. ;  Bradley  v. 
Mosby,  3  Call's  Rep.  50. ;  Pleasants  ▼.  Pleasants,  2  Call's  Rep. 
320.  (2d  ed.  270.) 

10. 
Dunn  and  Wipe  v.  Bray.  Oct.  T.  1798.    1  Call's    Rep.  338. 

Held  by  the  court,  that  where  the  testator  devised  certain  slaves  So   where 
to  his  son  W.  "  and  his  heirs  for  ever,  but  if  he  should  die  and  ^^  ^^ 
leave  no  issue,  then  to  his  son  C,"  the  limitation  to  C.  is  good,  and  W.  and^hw 
not  too  remote.      See  Shaw  v.  Clements,  1   Call's  Rep.   429.  ever. 
And  in  the  case  of  Royal  v.  Eppes,  Adm'r  of  Royal,  2  Munf.  Rep. 
479.,  the  clause  in  the  will  was,  "  it  is  my  will  and  desire,  that 
in  case  my  son  John  should  die  without  heir  of  his  body  lawfully 
begotten,  that  then,  and  in  that  case,  I  give  to  my  wife  Lucy,  and 
to  her  heirs  forever,  all  the  negroes  which  I  had  by  her,"  the  court 
held  it  was  a  good  executory  devise  in  favor  of  Lucy  ;  not  on  the 
ground,  that  the  word  "  then"  was  used  ;  or  the  word  "  heir,"  in 
the  singular  number  ;  but  because  the  bequest  was  of  the  negroes 
the  testator  had  by  her^  (saying  nothing  of  their  issue,)  and  this 
was  considered  as  evincing  that  he  did  not  intend  a  return  of  them, 
or  their  posterity,  to  his  wife,  at  any  remote  period  of  time. 

11. 
Keen  et  al.  v.  West.     Spring  T.  1813.    3  Bibb*s  Rep.  39. 

Held  by  the  court,  Owsley  J.,  that  where  A.  gives  slaves  to  B.  The  miea 
for  life,  with  remainder  to  the  childretf  of  B. ;  the  remainder  is  mon  law  as 
good.  In  the  case  of  Higginbotham  v.  Rucker,  2  Call's  Rep.  313.,  j^/®^"'" 
it  was  decided  that  the  gift  of  a  slave  to  one  for  life  with  remainder  to  ■J»ve«  pre- 

V&ll 

his  children,  was  a  good  limitation.  We  think,  by  the  rules  of  com- 
mon law,  as  they  are  recognized  and  known,  both  in  England  and 
in  this  country,  a  personal  chattel  may  be  granted  to  one  for  life^ 
with  remainder  to  another,  either  by  will  or  deed. 
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12. 

Johnson  v.  Seveer's  Ex'rs.   June  T.  1830.  4  Marshall's  Rep. 

141. 

Rule  of  re-  ^^'^  ^^  ^^^  court,  UndertDOod^  J.,  that  the  amount  of  recovery 
covery  by  by  a  remainderman,  against  the  vendee  of  the  owner  for  life, 
rferman.  who  sells  the 'fee  simple  of  the  negro,  is  not  the  criterion  of 
damages  in  a  suit  by  such  vendee  against  his  vendor  in  a  covenant 
of  title  ;  but  the  value  of  the  slave  at  the  time  he  is  demanded  by 
the  remainder  claimants,  after  termination  of  the  life  estate,  with 
interest  on  that  value,  and  costs  of  suit,  are  the  proper  measure  of 
the  warrantor's  responsibility. 


(XIII.)  INCAPACITY  OF  SLAVES. 

(A.)    To    MAKE    A    CONTRACT.* 

1. 

Free  Lucy,  and  Frank.     Fall  T.  1826.    4  Monroe's  Rep . 
167. ;  Emmerson  v.  Howland,  1  Mason's  Rep.  46. 

A  davecan      The  court  held,  that  contracts  made  by  negroes  while  in  slavery, 
contract,      do  not  bind  them  after  they  are  liberated;  and,  consequently,  a 

plea  by  a  free  negro,  that  a  writing  sued  on  was  delivered  when 

he  was  a  slave,  is  good. 


**  One  general  principle  predominates  in  all  the  states,  and  in  the  British,  Spanish, 
and  Portuguese  West  Indies,  and  that  is,  that  a  slave  cannot  make  a  contract 
1  Maryland  Rep.  561.  563.  Not  even  a  contract  of  matrimcmy,  Ibid.  Stephens  on 
Slavery,  &c.  p.  59.  60.  Wraxall's  Memoirs,  Vol.  2.  letter  21.  And  in  many  of  the 
states  this  principle  has  become  part  of  the  statute  law.  See  James'  Dig.  385,  6.; 
Prince's  Dig.  453.;  2  Litt.  &,  SwL  Dig.  1159. ;  Haywood's  Manual,  525. ;  Misaissppi 
Rev.  Code,  379.;  Martin's  Dig.  616.  And  it  is  stated  in  Goodwin  on  Slavery,  p.  43., 
that  a  slave  cannot  acquire  property.  And  the  same  principle  is  stated  in  **  Bicfcell's 
West  Indies  as  they  are,"  p.  66-;  Wea'  Reg.  vol.  17.  p.  200;  ibid.  vol.  20.  p.  27a 
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(  B.  )    To  TAKE  BY   DEVISE,  DESCENT,  OR  FUI^CHASE. 

1.  • 

Bynum  v.  Bostwick.  June  T.  1812.    4  Dess.  Rep.  266. ;  S.  P. 
Dulany's  opinion,  1  Har.  &  M'Hen.  Rep.  561. 

Per  Cur.  Dessausseure.     The  question  is,  whether  the  devise  to  ^^^  ^ 
trustees,  in  trust  for  the  devisor's  negro  slave  Betsey  and  her  three  by  descent, 
children,  are  valid  devises,  and  can  take  effect.  chase. 

The  condition  of  slaves  in  this  country  is  analogous  to  that  of  the 
slaves  of  the  ancient  Greeks  and  Romans,  and  not  that  of  the 
villeins  of  feudal  times.  They  are  generally  considered,  not  as 
persons,  but  as  things.  They  can  be  sold  or  transferred  as  goods, 
or  personal  estate,  they  are  held  to  be  pro  wdlisy  pro  mortuf.  By 
the  civil  law,  slaves  could  not  take  property,  by  descent  or  pur- 
chase,^ and  I  apprehend  this  to  be  the  law  of  this  country.  Cooper's 
Just.  411.;  Taylor's  Element  of  Civ.  Law.  429. 

2. 

Thomas  Cunningham's  heirs  v.  The  executors  of  Thomas 
Cunningham.  1801.  Cameron  &  Norwood's  North  Caro- 
lina Rep.  353. 

Thomas  Cunningham,  in  September,  1792,  duly  made  his  last  ^n^J^^ho^ 
will  and  testament,  by  which,  amongst  other  things,  he  devised  as  P'op 
follows :  "  It  is  my  will  and  desire,  that  five  feet  of  an  alley  be 
left  from  Front  street  to  low  water  mark,  as  convenient  as  may  be 
to  after  bequeathed  lot,  then  I  will  and  desire  that  forty  feet  back 
including  the  house  where  Mr.  Potts  is  now  resident,  be,  at  the  ex- 
piration of  the  lease,  rented  out  for  the  maintenance  of  a  negro 
woman  of  mine,  named  Rachel^  and  the  maintenance  and  educa- 
tion of  her  three  mulatto  children,'named  3fary,  Ritfy,  and  Chris- 
sy,  and  the  child  of  which  she  is  now  pregnant."     After  devising 
part  of  a  lot  to  Edmund  Robeson,  the  will  proceeds  thus  :  '<  and 
the  rest  and  residue  of  the  said  lot  to  be  rented  yearly  for  the  mainte- 


*  Slaves  cannot  take  proper^  by  devise,  descent,  or  purchase,  na  was  stated.  Sec 
ante,  p.  6.  It  is  a  general  principle,  and  prevailed  in  the  Spanish,  Portugese,  and 
British  West  Indies,  before  the  late  act  of  emancipation.  See  Stephens  on  Slavery, 
&c.  vol  1.  p.  46,  47. ;  17  Niles*  Reg.  p.  200.  And  see  a  pamphlet  published  by  Robert 
Walsh,  Jr.,  Philad. ;  Holmes'  Annals,  No.  1. 


erty 
evise. 
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nance  of  RacJuil  and  her  three  children  already  named,  with  the 
child  of  which  she  is  now  pregnant;  with  all  the  rest  of  the  land  ly- 
ing betiieen  Lee's  Creek  and  Deep  Inlet  Creek,  between  Rachel 
fund  her  three  children,  share  and  share  alike,  to  them  and  their 

«Item.  I  will  and  desire  that  my  negro  men,  Virgil  woid  Quashj 
together  with  my  negro  woman  Tamer,  should  live  on  the  planta- 
tion where  I  now  reside,  on  Lee's  Creek,  to  work  for  the  mainte- 
nance of  Rachel's  children,  during  the  natural  life  of  said  negroes. 
Item.  I  will  and  desire  that  Rachel  and  her  children  should  be  set 
free  immediately  after  my  decease." 

The  defendant,  as  executor  of  Thomas  Cunningham,  the  testa- 
tor, took  possession  of  that  part  of  the  real  estate,  the  rents  of 
which  are  directed  by  the  will  to  be  applied  towards  the  mainte- 
nance  and  education  of  the  negro  woman  Rachel  and  her  children. 
For  this  part  of  the  estate,  the  action  was  brought  Rachel  and 
all  her  children,  before,  and  at  the  time  of  making  the  wiU,  and 
ever  since,  have  been  slaves. 

Hall,  J.  I  think  that  the  devise  in  question  is  void,  and  cannot 
take  effect.  The  maintenance  and  education  of  some  of  the  de- 
visees, is  what  the  testator  appears  to  have  been  anxious  for.  How 
can  it  be  effected  i  They  are  slaves,  and  their  owners  have  a  right 
to  them  and  their  services ;  if  they  are  educated,  it  must  be  by  his 
permission,  and  if  it  is  attempted  without,  it  is  a  violation  of  his 
right.  If  this  property  had  been  conveyed  in  trust  for  the  same 
purpose,  a  performance  of  the  trust  could  not  be  compelled  In  a 
court  of  equity,  for  the  same  reason.  Admit  that  they  could 
bring  a  suit  to  recover  this  property,  could  they  have  a  right  to 
enjoy  it  ?  Suppose  the  owner  took  it  from  them,  would  they  have 
a  remedy  against  him  ?     They  certainly  would  not. 

Taylor,  J.  The  intention  of  the  testator  seems  plainly  to  have 
been,  to  transfer  the  beneficial  interest  in  the  lands,  to  Rachel  and 
her  children  ;  and  were  there  no  legal  impediments  to  the  effecting 
of  such  an  object,  I  should  think  the  words  made  use  of  equiva- 
lent to  an  express  devise  of  the  land.  But  it  is  indispensable  to  the 
validity  of  every  devise,  that  there  be  a  devisee  appointed  who  is 
competent  to  take.  Slaves  have  not  that  competence ;  for  a  civil 
incapacity  results  from  the  nature  and  condition  of  slavery.  And 
it  would  be  a  solecism,  that  the  law  should  sanction  or  permit  the 
acquisition  of  property  by  those  from  whom  it  afterwards  with- 
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holds  that  protection  witbont  which  proper^  is  usdess.  t'rom 
principle  an  important  difference  arises  between  slaveiy,  as  it  ii 
established  in  this  state,  and  the  condition  of  yiHeinage,  at  it  ex- 
isted in  England,  prior  to  the  statute  Cart  2.  A  villein  mighl  bring 
an  action  against  any  person  who  did  liBi  an  injttm  taecpt  Vm 
lord  ;  and  even  against  him  in  some  particahv:  case8#  Jf^Hatfif 
fore,  he  purchased  land,  although  the  lord  might  enter  utfao:  i% 
and  seize  it  to  his  own  use ;  yet  while  he  permitted  the  villein  tp 
hold,  the  land  would  descend  to  the  children  of  the  latter,  in  a 
regular  course  of  descent,  and  the  law,  while  it  furnished  them 
with  a  remedy  against  any  who  should  disturb  their  possession, 
also  gave  them,  in  time,  a  title  by  prescription  against  their  lords. 
A  villein  might  also  lawfully  dispose  of  what  he  had  acquired,  if 
he  completed  the  transfer  before  his  lord  made  seizure. 

In  all  these  instances,  the  characteristics  of  slavery  are  differ- 
ent ;  for  a  slave  can  bring  no  action ;  he  can  neither  acquire  nor 
transfer  property,  by  descent  or  purchase  ;  nor  will  prescription 
avail  him,  to  assert  a  title  against  his  master.  The  devise  cannot, 
therefore,  in  the  present  case,  operate  any  thing. 

Judges  Johnson  and  M acy  concurred. 

Judgment  for  the  plaintiC 

(C.)   To   BE   A   WITNESS.* 

1. 
Gbonino  v.  Dbvana.    Feb.  T.  1831.    2  Bailey's  Rep.  192. 

The  court  were  unanimous  in  sustaining  the  decision  of  the  re-  ^^J  P*|| 
corder  of  Charleston,  that  a  person  of  color  b  not  a  competent  or,  is  not  a 
witness,  in  any  case,  in  the  courts  of  record  in  this  state,  although  the  coons 
both  the  parties  to  the  suit  are  of  the  same  class  with  himself.  eamUn!u 
And  the  court  8:0  farther,  and  saj,  that  book  entries  made  by  a  ejenwhen 

'^  thepartiM 

.   *'*   ®^  ^ 

"^        ■     ■  own  daas. 


*  The  court,  the  Hon.  Jndge  Cranch,  in  the  caae  of  the  United  States  ▼.  Minta 
Batler,  June  T.  1813.,  U.  S.  Court  Washington,  held,  that  a  slave  was  not  a  compe- 
tent witness  against  a  free  black  in  a  capital  case.  But  free  blacks,  unless  they  are  in 
a  state  of  servitude  by  law,  are  competent  witnesses  against  fVee  blacks.  And  his 
honor  decided,  in  Thomas  v.  Jameson,  MS.,  that  a  slave  could  not  be  a  witness  if  a 
free  mulatto  man  be  a  party.  ButtfaatamanonitttedBlaTe  wasagood  witnMiagaini^ 
a  mulatto.  U.  States  v^  Bartow. 
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free  negro,  cannot  be  received  in  evidence  on  the  oath  of  a  white 
person  to  his  handwriting.  The  principal  being  excluded,  that 
which  ip  accessory,  is  inadmissible. 

t. 
Whitb  r-  Hklmes.  tf  ay  T.  1821.    1  M'Cord's  Rep.  430. 

A  free  ne-  Caveat  proceeding  upon  tbe  will  of  Danid  Leger.  The  appeU 
competent  Ji^nts  lotToduced  a  negro  woman,  admitted  to  have  been  bom  and 

If!  nnv  esse 

asawitnefls  bred  free,  in  order  to  testify  as  to  the  testator's  capacity  to  make 
rijhto'of*'^  a  will.  But  the  court  rejected  her  as  incompetent.  The  jury 
white  per-  found  the  paper  a  valid  will. 


sons  are 
concern- 


*  It  may  be  laid  down  as  a  principle,  that  an  African  cannot  be  a  witneM  in  a  caae 
where  the  parties  are  white  persons.  See  the  cases  in  the  text  In  many  of  tlie  states, 
legialatiYe  proYisioB  is  made  upon  tbe  subject  In  Virginia,  bj  an  act  of  Assenblj  it  is 
declared,  "  any  negro  or  mulatto,  bond  or  fi«e,  shall  be  a  good  witness  in  pleas  of  the 
commonwealth,  for  or  against  negroes  or  mulattoes,  bond  or  free ;  or  in  civil  pleas 
where  free  negroes  or  mulattoes  shall  alone  be  parties,  and  in  no  other  cases  whatso- 
ever. 1  Rev.  y.  C.  42^  3  Hen.  slat  at  large,  298.  And  similar  provisions  are  nukde 
in  Mississippi.  See  Rev  Code,  372.;  litt  d&  SwL  1150.  So  in  Alabama,  Tonlman's 
Dig.  627.,  and  in  Missouri,  2  Missouri  laws,  600.  In  Maryland,  see  the  act  of  1717. 
And  m  Nordi  Carolina,  by  the  act  of  1777.  ch.  242.  And  in  South  Carolina.  2  Bre- 
vard's Dig.  242.  But  the  rule  does  not  extend  to  cases  where  the  parties  are  negroes 
or  slaves.  A  slave  may  be  a  witness  against  a  slave,  and  even  igainst  a  free  pesson  of 
color  in  some  cases.  See,  in  addition  to  the  cases  in  the  text,  1  Rev.  Code  of  Virginia 
422.;  Prince's  Dig.  446.;  Haywood's  Manual  523,;  Maryland  laws  of  1751.  chap.  14 
$  4.  The  principle  of  exclusion  is  grounded  on  the  degraded  state  of  the  slave,  and 
the  interest  which  he  may  have  to  conceal  or  deny  the  truth.  This  rule  prevails 
in  all  countries  where  slavery  is  tolerated.  It  existed  in  the  British  West  Indies  before 
the  late  act  of  emancipation.  See  Niles'  Reg  vol.  26.;  Stephens'  West  Indian  Slavery, 
&C.  p.  168.  And  prevails,  as  was  before  observed,  in  all  tbe  stales  where  slavery 
exists. 

It  may  be  stated  as  a  principle,  that  in  all  countries  where  slavery  exists,  and  where 
the  rules  of  the  civil  law  have  been  adopted ;  and  they  have  been  in  the  Spanish,  Por- 
tuguese, and  British  West  Indies ;  and  in  the  several  states  of  the  United  States,  where 
it  is  permitted,  a  slave  cannot  be  a  witness  for  or  against  a  white  pernon  in  a  civil  or 
criminal  case.  Stephens  on  West  Indian  Slavery,  «&c  p.  168, 169.  Dulany's  opinion,  1 
Har.  &  M'Hen.  Rep.  561.  This  principle  has  been  adopted  in  all  the  states,  even  where 
no  enactments  are  to  be  found  declaring  them  incompetent  witnesses.  It  may  be 
termed  the  common  law  or  custom,  ou  account  of  the  universality  of  its  operation. 

In  some  of  the  states  the  evidence  or  testimony  of  free  Indians  and  slaves  is  admit- 
ted, without  oath,  for  or  against  any  other  slave  accused  of  any  crime  or  offence. 
This  is  specially  enacted  in  South  Carolina.  2  Brevard's  Dig.  232  ;  and  the  same  re- 
gulation may  be  foimd  in  the  bws  of  Georgia,  James'  Dig.  In  Virginia,  1  Rev.  Code, 
422.  In  Ifordi  Carolina  &  Tennessee,  Haywood's  Manual.  522.  Aud  also  in  Ken- 
todgr,  2  Litt  dt  SwL  115a;  and  Misuaippi  lUv.  Cod«,  982.  And  see  Stroud's 
Sketch  of  SUveiy  in  the  several  states,  p.  126. 
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Per  Cur.  Colcock,  J.  The  court  are  unanimously  of  opinion, 
that  thie  Witness  was  properly  rejected.  There  is  no  instance  in 
which  a  negro  has  been  permitted  to  give  evidence,  except  in  cases 
of  absolute  necessity  ;  nor  indeed  has  this  court  ever  recc^nized  the 
propriety  of  admitting  them  in  any  case  where  the  rights  of  white 
persons  are  concerned.  When  we  consider  the  degraded  state  in 
which  they  are  placed  by  the  laws  of  the  state,  and  the  ignorance 
in  which  most  of  them  are  reared,  it  would  be  unreasonable,  as 
well  as  impoKtiCy  to  lay  it  down  as  a  general  rule  that  they  were 
competent  witnesses^ 

S. 

Commonwealth  v.  Oldham.  Fall  T.  1833.     1  Dana's  Rep. 
466. ;  Williams  v.  Blincob,  5  Little's  Rep.  171. 

The  question,  on  error  before  the  court;  was,  whether  a  free  AfreeMi 
iBan  of  color  miay,  by  his  own  oath,  require  a  white  man  to  give, ^J^wiir' 
security  to  keep  the  peace.  ^™  «^ 

The  court,  Robertswif  Oh.  J.,  after  referring  to  the  act  of  1798,'  wfate  man 
2  Dig.  1 150.,  which  declares,  that  *^  no  negro  or  mulatto  shall  be  a  ^^t^? 
witness,  except  in  cases  in  which  negroes  and  mulattoes  alone  shall 
be  parties  ;  and  2  Dig.  1251.,  observed,  that  the  enactment  ap- 
plied only  to  testimony  in  suits  pending  between  parties.  A  free 
man  of  color  may  sue'  and  be  sued.  When  be  is  plaintiff  he  may 
sWear  for  the  continuani^e  of  the  cause  ;  he  may  make  an  affidavit 
requiring  bail ;  they  are  incident  to  his  freedom,  and  without  them 
be  would  be  virtually  disfranchised.  And  when  he  is  swearing 
to  facts  against  a  white  man  to  compel  him  to  keep  the  peace,  he 
is  not  a  "  witness,"  but  a  party  swearing  to  what  any  other  party 
may. 

4. 
PiLiB  V.  Lalandb  et  aL  April  T.  1829.    19  Martin's  Louis- 
iana Rep.  648. 

Appeal  from  the  court  of  the  first  district 

Per  Cur.     Porter^  J.     The  second  bill  of  exceptions  was  to  the  The    pre- 
admission  of  a  witness  offered  by  the  plaintiff.     The  defendant  ob-  of  Saveiy 
jected  to  her,  on  the  ground  that  she  was  a  slave.     The  court  con-  frj^eol- 
sidered  the  actual  enjoyment  of  freedom  by  the  witness,  as  prima  or,  is  con- 

mi       1  •»!      r  •  J  fined   to 

facie  evidence  of  her  competency.     The  bill  of  exceptions  does  blacks, 
not  state  whether  she  was  a  negro,  or  a  mulatto.      If  the  latter, 
the  presumption  was  in  favor  of  her  being  free,  and  the  court  did 
not  err  in  admitting  her. 
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5. 
GuBNEB  ▼•  Dessbis.     Aag.  T.  1806.    1  Johns.  Rep.  508. 

A  ilare  On  the  ceitiorarL  the  error  assigned  was,  that  the  justice  had 

ted,  m^  refused  to  admit  the  evidence  of  a  black  man,  as  to  facts  which 
wUdb  oe-    occurred  while  he  was  a  slave. 

^™^l^  Per  Our.  A  free  black  man  b  a  competent  witness  to  prove 
wasa  ■!&▼•.  facts  which  may  have  happened  while  he  was  a  slave. 

6. 

Executors  of  Rogers  ▼.  Berry,  May  T.  1813.     10  Johns. 

Rep.  132. 

A  ilaTe  Trover  for  a  negro  girl.  The  plaintiff  offered  a  negro  man  as  a 
tod  by  an  witness,  and  his  testimony  was  objected  to  on  the  ground  that  he 
be  a  wi^  was  a  slsve.  It  appeared  the  slave  had  belonged  to  the  testator, 
SmurtTdM  ^^^  devised  him  to  Walter,  his  son,  and  Walter  by  writing  had 
fiitS'Diaii-  manumitted  him,  by  and  with  the  consent  of  hb  guardian,  being 

If  be  le-  bimself  but  18  years  of  age  when  the  instrument  was  executed, 
lied 


▼oaed    oa 


the  iatefa  '^^  defendant  still  objected,  on  the  ground  that  the  instrument  of 
^onmg  of  manumission,  being  executed  by  an  infant,  was  voidable,  and  the 
manumission,  therefore,  not  absolute,  but  revocable.     Verdict  for 
defendant,  and  motion  for  a  new  trial. 

Per  Cur.  The  manumission  by  the  infant  was  voidable  when 
he  should  come  of  age.  The  sale,  gift,  and  actual  delivery  of  a 
chattel  by  an  infant  is  voidable.  Perkins,  §12.  But,  in  the  mean 
time,  the  sale,  gift,  or  transfer,  is  valid,  and  the  interest  which 
passes,  or  is  released,  thereby  vests.  The  manumission  being 
valid,  though  defeasible  afterwards,  the  witness  was  not  at  the 
time  a  slave,  and  the  objectipn  to  his  competency  was  not  well 
taken.  He  must  be  a  slave  at  the  time,  to  come  within  the  dis- 
qualification prescribed  by  the  statute.  The  power  which  the  in- 
fant had  of  revoking  the  gift  on  coming  of  age,  would,  no  doubt, 
have  a  strong  and  undue  bias  on  the  mind  of  the  witness ;  but  this 
would  be  an  objection  only.  He  could  not  be  set  aside  on  the 
ground  of  a  subsisting  slave.     New  trial  granted. 

7. 
The  State  v.  Fisher,    July  T.  1805.     1  Har.  &  Johns.  Rep. 

750, 
Mnlattoea.       Qn  the  trial  of  the  defendant  for  a  felony,  Dorsey,  Ch.  J.,  ad- 
Vsi  mitted  Rebecca  Syntba,  a  mulatto,  bom  of  a  manumitted  negro 

woman,  as  witness.     The  defendant  was  convicted ;  and  on  laying 
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the  case  before  the  court  of  appeals,  whether  the  testimony  of 
the  mulatto  woman  was  legally  received  or  not,  there  was  such  a 
diversity  of  opinion  among  the  judges,  that  no  decision  was  ever 
given. 

(D.)    To    BE    A   PARTT   IN   A   SUIT.* 

1. 

Bebabd  v.  Berabd  et  al.     Feb.  T.  1836.    9  Louisiana  Rep< 

156. 

Per  Cur.     Martin,  J.     The  plaintiff  is  a  person  of  color,  and  ^jj*^2t^ 
sues  her  aunt,  Marie  Louise  Berard,  for  the  purpose  of  establish-  in  judg- 
ing her  and  her  children's  claim  to  their  freedom.     The  defendant  ^y   o^er 
disavowed  any  title  to  the  plaintiff;  but  averred,  that  she  belonged  §JJ|2*to^a»- 
to  her  late  sister,  Marie  Jeane  Berard,  and  that  she  descended  to  «ert  his 
her  sister's  natural  children,  and  legal  heirs;  Celina  and  Antoine  he  cannot 
Garidel.    These  heirs  intervened,  and  claimed  the  plaintiff  and  her  ^^^  ^ 
children  as  their  property,  in  the  right  of  their  deceased  mother.  pe«on 
The  case  was  tried  by  a  jury,  who  found  a  verdict  for  the  inter-  him  as  a 
vening  party,  and  the  plaintiff  appealed. 

The  court  instructed  the  jury  that  thp  intervenors  were  not 
bound  to  show  their  title.     The  plaintiff  excepted. 

On  a  full  consideration  of  the  case,  this  court  is  of  opinion,  that 
the  instructions  given  totbe  jury  by  the  district  judge,  was  correct. 


*  Slaves  are  themselves  conaidered  aa  property,  and  can  neither  take,  poswn,  or 
retain  any,  except  for  the  use  of  their  maatera.  A  slave  cannot  be  a  party  to  a  suit,  ex- 
cept in  the  single  caae  where  the  negro  ia  held  aa  a  slave,  and  he  claima  t^^be  free. 
See  the  act  of  South  Carolina,  1740.;  2  Brevard's  Dig.  229.  And  the  act  of 
Georgia,  1770.  Prince's  Dig.  446. ;  Toulman's  Dig.  632. ;  1  Missouri  Laws,  404.  And 
aee  the  cases  abridged,  and  tit  **  Suits  for  Freedom,"  post.  It  would  be  an  idle  form 
and  ceremony  to  make  a  slave  a  party  to  a  auit,  by  the  instrumentality  of  which  he 
could  recover  nothing ;  or  if  a  recovery  could  be  had,  the  instant  it  waa  recovered 
would  belong  to  the  master.  The  slave  can  possess  nothing ;  he  can  hold  nothing. 
He  is,  therefore,  not  a  competent  party  to  a  suit  And  the  same  rule  prevails  where- 
ever  slavezy  is  tolerated,  whether  there  be  legislative  enactments  upon  the  subject  or 
not 

In  all  caaes  where  the  slave  alleges  he  is  free,  of  course  he  is  a  party.  He  may 
have  a  habeas  corptu,  and  if  there  be  a  false  return,  may  sue  upon  it  Or  he  may  bring 
trespass  for  assault  and  battery,  and  false  imprisonment,  to  which  action,  the  defend- 
ant, to  justify  himself,  must  plead  the  negro  is  his  riave.  In  many  of  the  states  he 
may  proceed  by  petition  for  Sfeedom.  Rebecca  Renny  v.  M ayiield,  4  Hayw.  Rep. 
166w    And  see  tit  "  Suits  for  freedom,"  post 
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A  slave  cannot  stand  in  judgment  for  any  other  porpose  tban  to 
assert  his  freedom.  He  is  not  even  allowed  to  contest  the  title  of 
the  person  holding  or  claiming  him  as  a  slave. 

2. 
Rusk  v.  Sowebwuvk.  June  T.  1810.  3  Har.  and  John's.  Rep.  97. 

AfreeUadc  Replevin  for  a  slave.  The  plaintiff  offered  a  black  woman,  na- 
!m"^omh  naed  Minta,  to  prove  that  the  slave  in  question  was  the  offspring  of 
noB^^n^  Hannah,  who  was  mor^aged  to  Daniel  Dulctnj.     The  defendant 


case  where  objected  to  her  testimony,  when  the  plamtiff  offered  testimony, 
oe  ftee     that  the  witness  Minta,  and  the  late  Benjamin  Bannaker,  a  black 
^oll^^'"^  man  of  Baltimore  county,  Were  bom  of  the   same  parents,  and 
were  reported  to  be  free  ;  and  that  thdr  mother  was  reported  to 
be  free,  and  to  be  descended  from  free  parentage,  and  did  enjoy 
freedom.     That  Bannaker  had  given  evidence    on  the  trial  be- 
tween free  white  persons,  though  no  objections  had  been  made. 
JVtcbrf«on»  Ch.  J.,  held,  Minta  was  an  incompetent  witness,  the 
plaintiff  and  defendant  being  free  white  christian  persons.     The 
plaintiff  appealed,  and  the  cause  was  argued  before  Chase^  Ch.  J., 
Buchanany  Gantt,  and  Early  J's.,  when  the  judgment  was  affirmed. 

S. 
DoROTHBB  ▼•  CoQUiLLON  ct  al.  Jan.  T.  1829.  19  Martin's 

Louisiana  Rep.  350. 

AttaiuUktr      Appeal  from  the  parish  court  of  the  parish  and  city  of  New 

tiTn  for":  Orleans. 

lief  for  m      p^  Cvur.  MorttHy  J.  The  plaintiff  a  free  woman  of  color,  corn- 
treatment.  .  \ 

plained 'that  her  child  was  directed  to  be  emancipated  at  the  age 
of  twentv-one,  by  the  will  of  her  mistress,  who  bequeathed  her 
services  in  the  mean  while  to  defendant's  daughter,  who  is  still  a 
minor  ;  that  the  will  requires  that  the  child  be  educated  in  such  a 
manner  as  may  enable  her  to  earn  her  livelihood,  when  free ;  that 
no  care  of  her  education  b  taken,  and  she  is  treated  cruelly.  The 
prayer  of  the  petition  is,  that  the  child  be  declared  free  at  twenty- 
one,  and  in  the  mean  time  hired  out  by  the  sheriff.  The  answer 
demes  the  plaintiff^s  capacity,  to  sue  ;  that  she  has  any  cause  of 
action  ;  and  the  general  issue  is  pleaded.  The  petition  was  dis- 
missed, and  the  plaintiff  appealed.  The  plaintiff  cannot  sue  for 
her  minor  danghter,  in  a  case  in  which  the  latter  could  not  sue 
were  she  of  age.  The  daughter  is  a  $tatu  liber;  and  as  such,  a 
ikve  till  she  reaches  her  twenty-first  year.     Clef  dee  laix  romamee 
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i$€rin  $UUu  libit.  As  ft  slftye  ake,c«n  have  no  action,  except  to 
cUiin  or  prove  her  liberty.  Git.  Code,  177.  Her  right  to  her 
freedom,  wHl  not  begin  till  she  is  twenty-one,  if  in  the  mean  time 
the  legatee  fails  to  perform  the  conditions  of  the  bequest,  and  the 
heir  of  the  testatrix  have  the  legacy  annulled  therefor,  the  statu 
liber  must  continue  a  slare  in  the  meanwhile,  and  her  services  be 
enjoyed  by  the  heir ;  so  that  the  object  of  the  suit,  as  far  as  it  con- 
cerns her,  is  relief  from  ill  treatment,  which  a  slave  cannot  sue  for. 
The  plaintiff  is  without  a  right  of  action.  Judgment  affirmed,  with 
cost^. 


(E.)    To   CONTRACT    MATRIMONT. 

1. 

GiROD  V.  Lewis.  May  T.  1819.  6  Martin's  Louisiana  Rep.  559. 

Per  Cur.     Mathews,  J.     The  only  question  in  this  case,  submit-  Th«   mif. 
ted  to  the  court,  is,  whether  the  majrriage  of  slaves  produces  any  JJf*  kL* 
of  the  civil  effects  resulting  from  such  a  contract  after  manumission,  i^  ci^>i  ef- 
It  is  clear,  that  slaves  have  no  legal  capacity  to  assent  to  any  con-  em«ncip»- 
tract     With  the  consent  of  their  master,  they  may  marry,  and  ^0^^  ^e- 
their  moral  power  to  agree  to  such  a  contract  or  connection  as  ^<>ro- 
that  of  marriage  cannot  be  doubted  ;  but  whilst  in  a  staiK  of  slavery 
it  cannot  produce  any  civil  effect,  because  slaves  are  deprived  of 
all  civil  rights.     Emancipation  gives  to  the  slave  his  civil  righta, 
and  a  contract  of  marriage,  legal  and  valid  by  the  consent  of  the 
master,  and  moral  assent  of  the  slave,  from  the  moment  of  freedom, 
although  dormant  during  the  slavery,  produces  Idl  the  effects  which 
result  from  such  contract  among  free  persons. 

2. 
Overseers  op  Marblbtown  v.  Overseers  of  Kingston.  May 

T.  1822.     20  Johns.  Rep.  1. 

Per  Cur.  Piatt,  J.  It  is  a  rule,  that  children  follow  the  condi-  Marriaget,, 
tion  of  the  mother,  where  both  parents  are  slaves,  and  a  fortiori,  it  ^f  Se  pal^ 
ought  to  be  so  where  the  mother  is  free,  and  the  father  a  slave.  ^^^  '".  \ 

°  '  siaTe,  IS  le- 

The  statute,  2  N.  R.  201.,  merely  legalises  the  marriage,  and  ren-  gal*  and  if 
ders  the  offspring  legitimate.  The  husband  is  not  emancip<Ued,  nor  be  free,  the 
is  the  wife  enslaved  by  such  a  marriage.     I  am  inclined  to  listen  to  f^/o^°the 
the  suggestions  of  policy  and  humanity,  which  I  think  dictate  the  condition 
mle,  that  the  childi«n  of  suob  nacriagM  shall  follow  the  condition  ther. 
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of  the  free  mother,  as  to  all  their  ciyil  rights  and  duties,  and  that 
she  shall  have  the  exclusive  custody  and  control  of  them  as  though 
their  father  was  dead. 


( XIV.)  MASTERS'  AND    OTHERS'    LIABILITIES  FOR 
MALTREATING  THEIR  SLAVES.* 

1. 
Markham  v.  Close.  Sept  T.  1831.    2  Louisiana  Rep.  581. 

^*^®',  Held  by  the  court,  Porter^  J.,  that  the  infliction  of  cruel  pun'ish- 

Gonvicted    meut  ou  the  slave,  by  his  master,  is  a  criminal  offence,  and  must 
for    mai-    be  punished  by  a  criminal  prosecution,  and  not  before  a  civil  tribu- 
2|^J^  ^  naL     And  after  conviction,  the  fine  is  to  be  levied  on  the  offender 
by  the  court  before  whom  the  conviction  takes  place. 

2. 
Allain    v.  YouNO.    Jan.  T.  1821.    9  Martin's  Louisiana  Rep. 

221. 

Il     &    U&V6 

of  a  bad  Per  Cur.  Maihew\  J.  This  is  a  case  in  which  the  plaintiff 
ifl  ^pursued  ^ccks  to  recover  damages  to  the  value  of  a  slave,  alleged  to  have 
on    gu«pi-  \)een  killed  by  the  defendant     The  case  was  submitted  to  a  jury, 

cionoffel-  -^  J     J9 

ony,  a^  who  found  for  the  latter,  and  from  the  judgment  rendered  on  the 
sekeanin  verdict,  the  former  appealed.  The  evidence  in  the  case  shows 
kiSd^the  P^V^^Y  ^^  *^^  appellant,  and  the  killing  by  the  appeUee.  The 
pursuit,  the  only  question  is,  whether  the  killing  took  place  under  circum- 

aupreme 

court  wiu  stances  that  justify  it  The  testimony  which  comes^up  with  the 
a*verdS'*^  record  is  multifarious ;  but  from  it  we  gather  the  following  facts  : 

for  the  de- 
fendant,   ~ 

wfaoldUed 

ium-  *  It  it  stated  in  Stroud's  Sketch  of  the  Laws  relating  to  slaveiy,  p.  36.,  "  that  the 

master  may,  at  his  pleasure,  inflict  anj  species  of  punishment  upon  the  person  of  his 

slave.''    This  proposition,  so  repugnant  to  humanity,  is  equally  opposed  to  the  fact, 

and  also  to  the  law.    In  those  states  where  there  are  no  enactments  upon  the  subject, 

the  e4)mmon  law  would  be  efficient  to  protect  the  slave.    Our  books  are  full  of  criminal 

prosecutions  for  cruelty  to  horses  and  other  animals.    And  the  common  law  remedy 

is  considered  effective  without  any  statutory  enactment.  And  if  the  slave  be  considered 

aaMwna/,  still  he  is  under  the  protection  of  the  law,  and  acts  of  inhumanity  and  cruelty 

lo  him,  is  a  paUic  wd»itmeim§r:  and  the  peiaon  guilty  may  b«  indicted  and  pmiiabMl. 
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that  the  slave  was  in  the  habit  of  going  at  large  without  a  written 
permission  from  his  master ;  that  he  was  of  a  bad  character,  and 
was  killed  in  the  defendant's  attempt  to  arrest  him,  on  a  suspicion 
of  bis  having  committed  a  felony,  whilst  he  was  endeavoring  to 
effect  his  escape,  having  attempted  to  seize  a  gun.  The  verdict  of 
the  jury  is  general,  and  decides  both  the  law  and  facts  of  the  case. 
It  is  the  opinion  of  a  rpajority  of  this  court,  that  the  verdict  and 
judgment  are  correct. 

3. 
Jennings  v.   Fundeburg.    Jan.  T.  1827.    4  M'Cord'sRep. 

161. 

Trespass  for  killing  the  plaintiflf's  slave.  The  defendant  with  To  excuse 
others  being  in  search  of  runaway  negroes,  surprised  them  in  their  for  idSing 
camp,  and  fired  his  gun  towards  them  as  they  were  running  away,  ^*^*^®'  <^" 
to  induce  them  to  stop.     One  of  the  negroes,  however,  was  killed  of  accident, 

.  .  ,  it  must  ap- 

by  a  random  shot.  pear  to 

The  court  below  thought  the  killing  accidental,  and  that  the  de-  dole  wtth- 
fendant  ought  not  to  be  made  answerable  as  a  trespasser.     The  in-  ?"^*^®  . 
jury  must  ensue  from  some  unauthorized  interraedling  with  pro-  on  the  part 
perty,  as  in  the  case  of  Wright  v.  Gray,  2  Bay's  Rep.  214.,  where  son  wJing. 
the  defendant  prevailed  on  a  negro  boy,  without  the  consent  of  his 
master,  to  ride  a  race,  and  the  boy  was  thrown  from  his  horse  and 
killed.     But  when  one  is  lawfully  interfering  with  the  property  of 
another,  and  accidentally  injures  or  destroys  it,  he  is  no  trespasser, 
and  ought  not  to  be  answerable  for  the  value  of  the  property.     In 
this  case  the  defendant  was  engaged  in  a  lawful  and  meritorious  ser- 
vice, and  if  he  really  fired  his  gun  in  the  manner  stated,  it  was  an 
allowable  act.     Verdict  for  defendant,  and  the  plaintiff  appealed. 

Per  Cur.  Johnson,  J.  To  excuse  a  tresspass,  on  the  ground 
that  the  injury  done  was  the  consequence  of  an  accident,  it  is  not 
enough  that  the  party  did  not  intend  it,  but  it  must  appear  that  it 
was  unavoidable,  and  without  any  the  least  fault  on  his  part;  and  the 
books  go  so  far  as  to  say,  that,  if  by  any  extraordinary  degree  of 
circumspection,  even  greater  than  is  ordinarily  practised  in  the  af- 
fairs of  life,  he  might  have  guarded  against  it,  he  shall  be  liable. 
Which  is  illustrated  by  the  case  where  soldiers  were  exercising  with 
muskets,  and  in  so  doing,  the  defendant,  casualiter  et  per  infortunam 
et  contra  voluntatem  suam^  in  discharging  his  piece,  wounded  the 
plaintiff.  The  plea  was  held  bad  ;  for  a  man  shall  not  be  excused 
26 
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of  a  trespasSf  except  it  be  committed  utterly  without  his  fault* 
Hamm.  N.  P.  67.     The  firing  of  the  defendant,  in  the  manner 
stated,  was  rash  and  incautious. 
New  trial  granted. 

4. 
Richardson  v.  Dukes.     January  T.  1827.    4  M*Cord's  Rep. 

156. ;  S.  P.  Wallis  v.  Frazier,  2  N.  &  M*C.  516. 

The  pro-  Trespass  for  killing  the  plaintifi^s  slave.  It  appeared  the  slave 
damages  was  Stealing  potatoes  from  a  bank  near  the  defendant's  house.  The 
riare^is'^e  defendant  fired  upon  him  with  a  gun  loaded  with  buck  shot,  and 

A*"!aveto  ^^^^^^  ^^^'  '^^^  i^^V  ^^"^^  ^  verdict  for  plaintiff*  for  one  dollar. 
hJB  master    Motion  for  a  new  trial. 

of  hii  The  Court.     JV*o//,  J.,  held,  there  must  be  a  new  trial ;  that  the 

death.  j^^^y  ought  to  have  given  the  plaintiff  the  value  of  the  slave.  That 
if  the  jury  were  of  opinion  the  slave  was  of  bad  character,  some 
deduction  from  the  usual  price  ought  to  be  made,  but  the  plaintiff 
was  certainly  entitled  to  his  actual  damage  for  killing  his  slave. 
Where  property  is  in  question,  the  value  of  the  article,  as  nearly 
as  it  can  be  ascertained,  furnishes  a  rule  from  which  they  are  not 
at  liberty  to  depart.  The  rule  does  not  apply  to  actions  sounding 
in  damages  merely,  as.  slander,  &c. ;  there  the  jury  are  left  in  a 
great  measure  without  any  control  as  to  the  amount.  And  see 
Arthur  v.  Wells,  2  Const.  Rep.  314. ;  Witsell  v.  Earnest,  1  Nott 
&  M*C.  182. ;  Wise  v.  Freshly,  3  M*Cord's  Rep.  547. 

5. 
Witsell  v.  Earnest  and  Parker.  January  T.  1818. 

1  Nott  &  M^Cord's  Rep.  182. 

Neither  The  defendants  went  to  the  plantation  of  Mrs.  Witsell  for  the 

rtatute  of  purpose  of  hunting  for  runaway  negroes ;  there  being  many  in 

common*^^  the  neighborhood,  and  the  place  in  considerable  alarm.     As  they 

law,  can  a  approached  the  house  with  loaded  guns,  a  negro  ran  from  the  house, 

Biav6  ivmie 


he  is  flying  or  near  the  house,  towards  a  swamp,  when  they  fired  and  killed  him. 
porauera  The  judge  charged  the  jury,  that  such  circumstances  might  exist 
an«nf  hi*  ^y  ^^^  excitement  and  alarm  of  the  neighborhood  as  to  authorize 
be,  the  the  killing  of  a  negro,  without  the  sanction  of  a  magistrate.  Ver- 
recove™^^  diet  for  defendants.  Motion  to  set  it  aside. 
^X±e  ^^  ^^'  Colcock,  J.  By  the  statute  of  1740,  any  white  man 
*«■■•  may  apprehend,  and  moderately  correct,  any  slave  who  may  be 

found  out  of  the  plantation  at  which  he  is  employed ;  and  if  the 
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slave  assaults  the  white  person,  he  maj  be  killed ;  but  a  slave  who 
is  merely  fljiug  away  cannot  be  killefl.  Nor  can  the  defendanfg 
be  justified  by  the  common  law,  if  we  consider  the  negro  as  a  per- 
son ;  for  they  were  not  clothed  with  the  authority  of  the  law  to  ap- 
prehend him  as  a  felod,  and  without  such  authority  he  could  not 
be  killed.     Motion  granted. 

6. 
Thb  State  v,  E.  Smith  and  R.  Smith,    Nov,  T.  1817,    1 

Nott  &  M'Cord's  Rep.  13. 

The  defendants  were  convicted  of  killing  a  negro,  under  the  act  The  penal- 
of  1740.  P.  L.  173.     The  clause  of  the  act  upon  which  the  indict-  %^^^lf 
ment  was  predicated,  is  in  these  words :  "  if  any  person  shall  on  sud-  1740,  for 
den  heat  of  passion,  or  by  undue  correction,  kill  his  own  slave,  or  negro,  acts 
the  slave  of  any  other  person,  he  shall  forfeit  the  sum  of  three  p^^'^^^a 
hundred  pounds   current  money.**     Sentence   was  pronounced  not  on  the 
by  the  judge  upon  the  defendants,  **that  they  pay  three  hun- 
dred and  fifty  pounds  old  currency."     They  paid   the  fine  to 
the  clerk,  and  took  a  receipt.      After  the  court  had  adjourned,  the 
judge  ordered  the  clerk  to  amend  the  minutes  so  as  to  make  the 
judgment  be,  that  each  of  the  defendants  should  pay  the  above  sum. 
A  rule  was  taken  out  to  enforce  the  amended  sentence,  which 
was  made  absolute.     Motion  to  reverse  the  decision. 

Per  Cur,  Colcocky  J.  By  the  statute,  the  fine  is  affixed  to  the 
persariy  and  not  to  the  offence  ;  and  in  this  conviction,  each  of  the 
defendants  is  found  guilty  of  killing.  Many  of  our  acts  affix  the 
penalty  to  the  offence^  and  say  that  for  every  offence  the  fine  shall 
be  paid.  If  such  had  been  the  language  of  this  act,  the  construc- 
tion contended  for  by  the  prisoners'  counsel  must  have  followed  ; 
but  this  act  says,  et^ery  person  shall  pay  for  the  offence,  and  not  that 
so  much  shall  be  paid  for  every  offence.  It  is  therefore  clear,  that 
each  defendant  is  bound  to  pay  the  sum  of  three  hundred  and  fifty 
pounds  currency ;  and  in  this  construction  my  brethren  concur, 

7. 
The  State  v.  Raines.     May  T.  1826-    3  M'Cord's  Rep.  533. 

The  prisoner  was  indicted  for  murder  :  ^^  for  that  the  said  Guy  An  indict- 

Raines,  on,  &c.  at,  &c.,  in  and  upon  a  certain  negro  man  slave,  der'tbe^act 

called  Isaac,  the  property  of  William  Gray,  then  and  there  being,  ^^^  killing 

then  and  there  did  make  an  assault,  and  the  said  negro  man  slave  Bhould  spe* 

did  wilfully,  maliciously,  and  deliberately  murder,  contrary  to  the  fli^l'Sie 
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enmrnal      act  of  the  general  assembly,  Ac."    Verdict,  guilty  of  manslaugbtery 

nature  and 

degree  of    and  motion  in  arrest  of  judgment 

Ae^oflence       p^^  ^^     Colcock,  J.     Thc  indictwut  k  defecUve.     It  is  ne- 

&cts  and      cessary  to  specify  on  its  face  the  criminal  nature  and  degree  of  the 

circiun* 

stances  offcnce  which  are  conclusions  of  law  from  the  facts ;  and  also  the 
^r  tbe'de^  particular  facts  and  circumstances  which  render  the  defendant  guilty 
fendant  ^f  jjjg  offencc.  And  his  honor  ffave  five  reasons  why  the  charee 
should  be  specific;  1st  In  order  to  identify  the  charge ;  least  the 
grand  jury  should  find  a  bill  for  one  offence,  and  the  defendant  be 
put  upon  his  trial  for  another,  without  authority.  2d.  That  the 
defendant's  conviction  or  acquittal  may  enure  to  his  subsequent 
protection,  should  he  again  be  questioned  on  the  same  grounds. 
3d.  To  warrant  the  court  in  granting  or  refusing  any  particular 
right  or  indulgence  which  the  defendant  claims  as  incident  to  the 
nature  of  the  case.  4th.  To  enable  the  defendant  to  prepare  for 
his  defence  in  particular  cases,  and  to  plead  in  all ;  or,  if  he 
prefer  it,  to  submit  to  the  court  by  demurrer,  whether  the  facts 
alleged,  supposing  them  to  be  true,  so  support  the  conclusion  in 
law,  as  to  render  it  necessary  for  him  to  make  any  answer  to  the 
charge.  5th.  Finally,  and  chiefly  to  enable  the  court,  looking  at 
the  record  after  conviction,  to  decide,  whether  the  facts  charged  are 
sufficient  to  support  a  conviction  of  a  particular  crime,  and  to 
warrant  their  judgment ;  and  also  in  some  instances  to  guide  them 
in  the  infliction  of  a  proportionate  measure  of  punishment  upon  the 
offender. 


Notwith- 


(XV.)  OF  THE  TRIAL  AND  PUMSHMEXT  OF  SLAVE: 

1. 


notwitn-         «,  r*  -r^  «  «^  *.,         » 

standing  The  State  V,  Ben,  a  slave.  Dec.  T.  1821.  1  Hawk*s  North 
I74j^    a  Carolina  Rep.  434. 

■laTe  tried 

fora capital       Indictment  for  burglary,  tried  before  Badser^  J.     In  this  case, 

crime  may   .ir^ri^i  ii«  . 

be  convict-  "^c  lact  ot  burglary  was  proved  by  the  testimony  of  a  white  man, 
S^°mon/  *  witness,  above  suspicion ;  but  thc  only  evidence  to  show  any 
of  a  slave,  agency  therein,  on  the  part  of  the  prisoner,  was  riven  bv  a  slave, 

ttioiicu  on*         ii'i  ^  ml  1 

contra-  and  that  evidence  was  direct  and  positive.  The  counsel  for  the 
J^rndS^  prisoner,  contended,  such  evidence  was  insufficient  to  convict  the 
~"'         pTMoner,  because  not  supported  by  ^'pregnanl  circumsiance$.^    The 
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court  instructed  the  jury,  that  whatever  rules  existed  on  the  sub- 
ject, were  rules  of  reason  and  prudence,  addressed  to  their  sound 
discretion  ;  but  that  there  was  no  positive  rule  of  law  which  should 
prevent  them,  if  they  believed  the  testimony  of  the  slave,  from  find- 
ing a  verdict  of  guilty  against  the  prisoner,  although  his  testimony 
was  not  supported  by  other  proof.  The  jury  found  the  prisoner 
guilty.  A  motion  for  a  new  trial  was  overruled,  and  sentence  of 
death  passed,  from  which  the  prisoner  appealed. 

Taylor.  Ch.  J.  I  have  not  been  able  to  ascertain  in  what  man- 
ner, slaves,  accused  of  capital  offences,  were  tried  before  the  year 
1741.  The  collections  of  the  laws  which  I  have  seen,  are  silent 
on  that  subject.  But  it  may  be  conjectured  that  the  county  courts 
entertained  jurisdiction. 

Among  the  very  few  events,  connected  with  the  early  settlement 
of  the  state,  which  history  has  condescended  to  notice,  that  of  an 
insurrection  of  the  slaves,  in  1738,  has  come  down  to  us;  and  I 
infer  from  the  period  of  its  occurrence,  that  it  suggested  the  rigor- 
OU3  and  detailed  system  of  police,  which  was  established  in  two  or 
three  years  afterwards.  Accustomed,  as  our  ancestors  were,  to 
the  usages  of  the  common  law,  and  its  solemnity  in  capital  trials, 
they  were  probably  impelled  by  a  sense  of  common  danger,  and 
the  duty  of  self-preservation,  to  vest  this  extraordinary  jurisdiction 
in  three  justices  and  four  freeholders,  who  might  be  hastily  col- 
lected at  the  court  house,  and  proceed  to  the  condemnation  and 
execution  of  a  slave,  without  indictment,  jury,  or  notice  to  the 
owner.  Had  such  a  special  jurisdiction,  so  wholly  out  of  the 
course  of  ihe  common  law,  been  created  without  anj  specification 
of  the  sort  of  testimony  it  should  require,  it  is  to  be  apprehended 
that  very  slight  circumstances  would  have  led  to  a  conviction  ;  more 
especially  in  cases  of  conspiracy  and  insurrection,  trials  for  which 
have  in  our  own  day  produced  monstrous  injustice.  It  was  a  salu- 
tary caution,  to  the  triers,  not  to  infer  from  the  unusual  mode  of 
trial,  that  they  should  be  satisfied  with  weaker  evidence  than  the 
common  law  prescribes ;  and,  since  every  other  form  by  which 
the  law  aims  to  secure  an  impartial  trial,  was  withdrawn  from  slaves, 
the  legislature  prescribes  that  rather  more  evidence  shall  be  de- 
manded for  their  conviction,  than  is  in  general  necessary.  Rea- 
soning of  this  kind  occasioned,  as  I  think,  the  act  of  1741  to 
declare,  that  the  triers  should  "  receive  such  testimony  of  negroes, 
mulattoes,  or  Indians,  bond  or  free,  with  pregnant  circumstances, 
as  to  them  shall  seem  convincing  ^    When  the  act  of  1793  ex- 
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tended  the  trial  by  jury^to  slaves,  I  strongly  incHne  to  believe  that 
it  was  a  virtual  repeal  of  so  much  of  the  above  section  as  differs 
from  the  common  law  rule  of  evidence ;  and  that  conferring  the 
right  of  trial  by  jury  in  open  court,  does,  ipso  facto^  draw  after  it, 
as  an  incident,  the  common  law  principles  of  evidence,  and  all  the 
consequences  of  common  law  proceedings.  I  do  not,  however, 
rest  my  opinion  solely  on  this  ground.  It  is  to  be  observed,  that 
every  time  the  legislature  have  touched  this  subject  since  the  revo-  . 
lution,  it  has  been  for  the  purpose  of  improving  the  condition  of 
slaves,  more  especially  in  admitting  them  to  the  benefit  of  an  im- 
partial trial  in  capital  cases. 

The  act  of  1806,  giving  the  superior  courts  exclusive  jurisdiction 
of  capital  crimes  committed  by  slaves,  extends  to  these  persons 
the  full  benefit  of  a  common  law  trial,  indictment,  the  benefit  of 
counsel  and  clergy,  and  the  right  of  challenge  for  cause  ;  withhold- 
ing only  the  peremptory  challenge,  which  could  scarcely  have  been 
of  any  use  to  them.  The  first  section  directs,  ^^  that  the  trial  shall 
be  conducted  in  the  same  manner,  and  under  the  same  rules,  regu- 
lations, and  restrictions,  as  trials  for  freemen  are  now  conducted." 
This,  it  seems  to  me,  is  full  authority  to  the  superior  courts  to  look 
at  the  common  law  for  the  rules  of  evidence,  modified  as  they  are 
in  relation  to  colored  persons,  by  the  act  of  1777  ;  and  I  cannot 
doubt,  that  the  first  section,  taken  together  with  the  repealing 
clause,  does  annul  the  4dth  section  of  the  act  of  1741.  But  why 
should  the  act  of  1816,  which  does  the  legislature  so  much  honor, 
be  so  construed  as  to  place  slaves  on  a  better  footing,  in  respect  to 
evidence,  than  free  persons  1  On  the  trial  of  the  latter  for  a  capi- 
tal crime,  sworn  to  only  by  one  witness,  the  jury  is  instructed  to 
judge  of  the  credibility  of  the  witness,  and,  if  they  believe  him,  that 
one  is  sufficient  to  convict,  without  any  pregnant  circumstances. 
Whereas,  if  the  rule  of  1741  is  still  in  force,  the  jury  must  be  told, 
that  however  well  satisfied  they  are  with  the  testimony  of  one  wit- 
ness, or  thoroughly  convinced  of  the  guilt  of  the  slave,  they  must 
nevertheless  acquit  him  in  the  absence  of  pregnant  circumstances; 
and  this,  notwithstanding  the  previous  finding  of  the  bill  by  a  grand 
jury,  and  the  examination  of  the  case  in  a  way  the  most  favorable 
to  the  discovery  of  truth.  If  the  grand  jury  cannot  find  the 
bill  upon  the  testimony  of  one  credible  witness,  without  pregnant 
circumstances,  nor  the  petit  jury  convict,  then  the  trial  is  not  con- 
ducted ^*in  the  same  manner,  and  under  the  same  rules,  regulations, 
and  restrictions,  as  trials  of  freemen  are  now  conducted."  If  criminal 
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slaves  cannot  be  punished  for  crimes  which  are  usually  committed 
with  the  most  studied  secrecy,  but  through  a  species  of  evidence  not 
always  to  be  had,  and  which,  if  obtained,  could  not  deepen  the  con* 
viction  arising  from  the  testimony  of  a  credible  witness,  it  is  to  be  ap- 
prehended that  a  mischievous  state  of  impunity  will  be  the  conse- 
quence. There  is  one  circumstance  tending  to  show  that  the  legisla- 
ture of  1802,  did  not  believe  the  provision  of  1741  was  in  force,  for 
in  the  act  ^*  to  prevent  conspiracies  and  insurrections  among  the 
slaves,"  the  rule  of  evidence  is  re-enacted  in  relation  to  these  crimes. 
Now,  the  act  of  1741,  made  it  applicable  not  only  to  these  offences, 
but  to  all  others ;  and  if  it  were  not  repealed  by  the  act  of  1793, 
must  have  been  in  force  in  1802.  The  act  last  noticed  was  passed 
soon  after  some  disturbances  had  arisen  among  the  slaves  in  the 
lower  part  of  the  state,  and  the  clause  was  probably  re-enacted 
for  the  purpose  of  tempering  that  excess  which  public  excitement 
had  produced  in  the  trials  ibr  these  offences.  Upon  the  whole,  I 
think  the  conviction  is  right. 

Henderson^  J.  The  act  of  1741  erects  a  court  for  the  trial  of 
slaves,  composed  of  three  or  more  justices  of  the  peace,  and  four 
freeholders,  and  empowers  and  requires  them  to  take  for  evidence, 
the  confessions  of  the  offender,  the  oath  of  one  or  more  credible 
witnesses,  or  such  testimony  of  negroes,  mulattoes,  or  Indians,  bond 
or  free,  with  pregnant  circumstances,  as  to  them  shall  seem 
convincing,  without  the  solemnity  of  a  jury.  As  long  as  this 
court  remained,  under  any  modification,  the  testimony  prescribed 
by  the  act  remained  with  it.  But  when  the  trial  of  slaves  was 
transferred,  first  to  the  county  court,  by  the  act  of  1793,  and  then 
to  the  superior  court,  by  the  act  of  1816,  courts  proceeding  by 
known  and  established  rules  of  evidence,  the  evidence  pre- 
scribed to  the  court  established  by  the  act  of  1741,  was  not 
transferred  with  the  jurisdiction,  but  the  rules  established  in  the 
court  to  which  cognizance  of  the  offence  was  transferred  or 
given,  became  the  rule  of  decision ;  and  it  is  not  at  all  like  the 
case  of  tieason  or  perjury  to  which  it  was  attempted  to  liken  it, 
for  in  them  the  rules  of  evidence  are  attached  to  the  offence, 
and  will  follow  its  trial  to  any  court ;  but  the  rule  prescribed  to 
the  court,  established  by  the  act  of  1741,  is  attached  to  the  court ; 
and  is  confined  to  trials  in  that  court,  or  to  a  court  modified  from 
that.  I  lay  no  stress  on  the  words  in  the  act  of  1816,  ^*  rules,  regu- 
lations, and  restrictions ;"  it  is  most  probable  they  relate  only  to 
^he  form  of  the  trial ;  nor  shall  I  search  for  reasons  which  might 
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have  induced  the  legislature  to  require  pregnant  circufnsl(mcei  in 
one  court,  and  not  in  the  other ;  or  why,  by  the  act  of  1802,  to 
punish  slaves  for  conspiring  to  rebels  or  make  insurrection,  or  to 
commit  murder,  again  prescribes  the  same  rules  as  to  the  evidence  ; 
and  particularly  that  the  testimony  of  one  negro,  or  person  of 
color,  shall  not  be  deemed  conclusive  or  sufficient  to  convict, 
without  pregnant  ctrcumsiancw,  thereby  strongly  implying,  that  it  was 
considered  that  the  rule  of  evidence  prescribed  to  the  court,  estab- 
lished by  the  act  of  1741,  was  no  longer  in  force  ;  but  I  know  in 
practice,  the  same  thing  is  often  for  greater  caution,  re-enacted. 
I  think  this  case  is  clear,  upon  the  grounds,  that  the  rule  as  to 
pregnant  circumstances  was  prescribed  to  another  court  than  the 
one  before  which  this  slave  was  tried ;  that  the  latter  court  was  in 
existence  before  the  transfer  of  cognizance  ;  that  at  the  time  of  the 
transfer  it  had  rules  of  its  own,  including  the  rules  of  evidence, 
by  which  it  is  ascertained  the  disputed  facts ;  that  by  the  act  of 
1777,  negroes,  Indians,  and  mulattoes  are  declared  to  be  compe- 
tent witnesses  against  each  other,  without  calling  in  the  aid  of  legis- 
lative intention,  arising  from  other  acts.  I  can  see  no  error  in 
the  judge's  charge,  and  no  grounds  for  a  new  trial.  Let  the  rule 
be  discharged. 

HaUy  J.     Dissentiente.     It  is  proper,  in  this  case,  to  take  a  view 
of  all  the  actsof  assembly  which  relate  to  it.  The  act  passed  in  the 
year  1741,  ch.  24.  sec.  48.,  is  the  first.     It  declares,  that  "if  three 
or  more  negroes  or  other  slaves  shall,  at  anytime  hereafter,  consult, 
advise,  or  conspire,  to  rebel  or  make  insurrection,  or  shall  plot  or 
conspire  the  murther  of  any  person  whatsoever,  such  consulting, 
&c.  shall  be  adjudged  and  deemed  felony,  and  the  slaves  convicted 
thereof  shall  suffer  death."     It  then  declares,  "  that  three  justices 
and  four  freeholders,  owners  of  slaves,  are  empowered,  upon  oath, 
to  try  all  manner  of  crimes  and  offences  that  shall  be  committed 
by  any  slave,  at  the  court-house,  and  to  take  for  evidence  the  con- 
fession of  the  offender,  the  oath  of  one  or  more  credible  witnesses, 
or  such  testimony  of  negroes,  mulattoes,  or  Indians,  bond  or  free, 
with  pregnant  drcumstancesy  as  to  them  shall  be  convincing,  without 
the  solemnity  of  a  jury.**    Under  this  act,  the  uncorroborated  tes- 
timony of  a  slave  would  not  be  sufficient  to  convict  a  slave  of  any 
crime.     I  do  not  think  that  the  act  of  1777,  ch.  2.  sec.  42.,  has 
any  bearing  upon  the  present  question.     That  act  only  incapaci- 
tates negroes,  mulattoes,  and  some  other  persons,  to  be  witnesses. 
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except  against  each  other.  This  act  only  recognizes  their  compe^ 
tency,  as  the  act  of  Ml  had  done,  but  it  is  silent  as  to  the  credi- 
bility. By  the  act  of  1793,  ch.  5.,  jurisdiction  of  all  offences  com- 
mitted by  slaves  is  transferred  to  th«  county  courts,  and  to  a  jury 
of  good  and  lawful  men,  owners  of  slaves.  Nothing  is  said  in  this 
act  relative  either  to  their  competency  or  credibility.  If  the  act  of 
1741  required  pregnant  circumstances  to  support  the  testimony  of 
a  slave  or  negro,  until  it  is  repealed,  it  is  still  required.  I  cannot  think 
that  transfer  of  jurisdiction  from  the  three  justices  and  four  free- 
holders, owners  of  slaves,  to  the  county  courts,  is,  ipso  factor  a  repeal 
of  it  The  act  of  1802,  ch.  17.,  makes  some  new  regulations  as  to 
the  offences  of  conspiracy  and  insurrection,  and  declares,  that  as  to 
them,  the  testimony  of  a  negro  or  person  of  color  shall  not  be 
deemed  sufficient  or  conclusive  to  convict  the  person  charged,  un- 
less the  same  shall  be  supported  by  such  pregnant  circumstances 
as  to  the  jury  shall  appear  convincing.  It  may  be  asked,  why  did 
the  legislature  interpose  this  guard  against  convictions  for  conspi- 
racy, &c.,  when  the  same  guard  was  interposed  by  the  act  of  1741 
against  conviction  of  crimes  of  every  description  1  The  question 
I  cannot  answer ;  but  I  feel  myself  at  liberty  to  say,  that  re-enact- 
ing in  1802,  what  was  enacted  in  1741,  is  no  repeal  of  the  first  act 
The  next  law  on  this  subject  was  passed  in  the  year  1816.  New 
Revisal,  ch.  912.  This  act  transfers  to  the  superior  court. exclu- 
sive jurisdiction  in  all  cases  where  slaves  shall  be  charged  with  the 
commission  of  any  ofience,  the  punishment  whereof  may  extend 
to  life,  limb,  or  member,  and  under  the  same  rules,  regulations, 
and  restrictions,  as  in  trial  of  freemen  for  like  offences*  The  lat- 
ter expression,  I  think,  relates  to  the  mode  of  conducting  the  trial. 
It  is  altogether  silent,  both  as  to  the  competency  and  credibility  of 
witnesses:  that  as  I  apprehend,  was  left  to  the  law  as  it  then  stood ; 
I  mean  the  law  of  1741.  This  ease  has  been  likened  to  the  cases 
of  high  treason  and  perjury ;  and  I  think  not  improperly.  In  each 
of  those  cases,  two  witnesses  were  necessary  to  a  conviction ;  and 
I  think  it  would  be  required,  until  altered,  upon  a  transfer  of  juris- 
diction of  those  offences  from  one  tribunal  to  another.  The  only 
want  of  resemblance  between  those  cases  and  die  one  before 
lis  is,  that  in  those  cases,  and  those  only,  the  testimony  of  one  wit- 
ness is  not  sufficient  to  a  conviction  in  the  case  of  fredom ;  and  the 
testimony  of  one  witness,  I  mean  that  of  a  slave,  without  pregnant 
circumstances,  is  not  suffident  to  convict  slaves  of  any  crime. 
It  has  been  argued,  that  when  the  superior  courts  acquured  juris- 
27 
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diction  in  these  cases,  the  rules  of  evidence  attached  to  them,  as  in 
trials  of  free  persons.  I  cannot  come  to  the  conclusion,  that  a 
positive  law  should  be  repealed  by  subsequent  laws,  in  which  so 
little  intimation  is  given  of  legislative  wilt,  that  they  should  have 
that  effect.  That  the  policy  of  the  law  of  1741  was  founded  on  a 
sense  of  the  degraded  state  in  which  those  unhappy  beings  existed, 
no  doubt,  will  be  ceded.  Being  slaves,  they  had  no  will  of  their 
own,  and  a  humane  policy  forbade  that  the  life  of  a  human  being, 
(one  of  themselves)  should  be  taken  away  upon  testimony  coming 
from  them,  unless  some  circumstances  ^)peared  in  aid  of  that  tes* 
timony.  If  this  was  a  just  policy,  I  am  not  aware,  if  we  were  now 
to  examine  thei;:  condition,  that  any  thing  would  be  discovered  so 
much  more  favorable  to  the  cause  of  truth,  as  to  require  a  repeal 
of  the  laws  now  in  force,  by  the  legislature,  or  a  construction  of 
them  by  the  courts,  tending  to  the  same  end.  My  opinion,  there- 
fore, is,  that  the  rule  for  a  new  trial  should  be  made  absolute. 

2. 
StATE  V.  Reed.  June    T.    1823.    2  Hawk's  North  Carolina 

Rep.  454. 

Mf  indic^  This  was  an  indictment  for  the  ,murder  of  a  slave,  whicli  tajk*- 
Se  murder  ^'^^^^  ^^  common  law.  The  prisoner  was  found  guilty,  apd  moved 
of  a  slave,  in  arrest,  because  of  the  insufficiency  of  the  indictment.  The  mo* 
eludes  at     tion  was  overruled,  and  sentence  -passed,  ffom  which  the  prisoner 

common       «,^^^«i«j 

law,  is       appealed. 

good.  TctyloTy  Ch.  J.     I  think  there  was  no  necessity  to  conclude  the 

indictment  against  the  forni  of  the  statute,  for  a  law  of  paramount 
obligation  to  the  statute  was  violated  by  the  offence.  Common  law, 
founded  upon  the  law  of  nature,  and  confirmed  by  revelation. 
The  opinion  I  delivered  on  the  State  v.  Boon  remains  unchanged, 
to  which,  and  the  effect  of  the  act  of  18^7,  as  stated  in  the  State 
V.  Tackett,  (1  Hawk's  Rep.  216.)  I  beg  leave  to  refer,  as  containing 
the  reasons  wherefore,  in  this  case,  there  ought  to  be  judgment  for 
the  state. 

Hendersotiy  J.  This  record  presents  the  question,  is  the  killing 
of  a  slave,  at  this  day,  a  statute  or  common  law  offence  ?  And  if 
a  common  law  offence,  what  punishment  is  affixed  to  the  act 
charged  in  his  record  1  Homicide  is  the  killing  any  reas  enable 
creature.  Murder  is  the  killing  any  reasonable  creature,  within 
the  protection  of  the  law,  with  malice  prepense,  that  is,  with  a  de- 
sign and  without  excuse.     That  a  slave  is  a  reasonable  creature, 
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or  more  properly,  a  human  being,  is  not,  I  suppose,  denied.  But 
it  is  said,  that  being  property,  he  is  not  within  the  protection  of  the 
law,  and,  therefore,  the  law  requires  not  the  manner  of  his  death ; 
that  the  owner  alone  is  interested,  and  the  state  no  more  con- 
cerned, independently  of  the  acts  of  the  legislature  on  that  subject, 
than  in  the  death  of  a  horse.  Thb  is  an  argument,  the  force  of  which 
I  cannot  feel,  and  leads  to  consequences  abhorent  to  my  nature  : 
yet  if  it  be  the  law  of  the  land,  it  must  be  so  pronounced.  I  dis- 
claim all  rules  or  laws  in  investigating  this  question  but  the  com- 
mon law  of  England,,  as  brought  to  this  country  by  our  forefathers, 
when  they  emigrated  hither,  and  as  adopted  by  them,  and  as  modi- 
fied by  various  declarations  of  the  legislature  since,  so  as  to  justify 
the  foregoing 'definition.  If,  therefore,  a  slave  is  a  reasonable  crea- 
ture, within  the  protection  of  the  law,  the  killing  a  slave  with  ma- 
lice prepense,  is  murder  by  the  common  law.  With  the  services 
and  labors  of  the  slave  the  law  has  nothing  to  do ;  they  are  the 
masters  by  the  law  ;  the  government  and  control  of  them  belong 
exclusively  to  him.  Nor  will  the  law  mterfere  upon  the  ground 
that  the  state's  rights,  and  not  the  master's,  have  been  violated. 
.  In  establishing  slavery,  then,  the  law  vested  in  the  master  the  ab- 
soltrte  and  uncontrolled  right  to  the  services  of  the  slave,  and  the 
ihaeans  of  enforcing  these  services,  follow  as  necessary  conse- 
quences ;  nor  will  the  law  weigh  with  the  most  scrupulous  nicety, 
his  acts  in  relation  thereto ;  but  the  life  of  a  slave  being  noways 
necessary  to  be  placed  in  the  power  of  the  owner  for  the  full  en- 
joyment of  his  services,  the  law  takes  care  of  that/simd  with  me  it 
has  no  weight,  to  show  th^t  by  the  laws  of  ancient  Rome  or  mod- 
ern Turkey,  an  absolute  power  is  given  to  the  master  over  the  life 
of  his  slave.  I  answer,  these  are  not  the  laws  of  our  country, 
nor  the  model  from  which  they  were  taken  ;  it  is  abhorrent  to  the 
hearts  of  all  those  who  have  felt  the  influence  of  the  mild  precepts 
of  Christianity ;  and  if  it  is  said,  that  no  law  is  produced  to  show 
that  such  is  the  state  of  slavery  in  bur  land,  I  call  on  them  to  show 
the  law  by  which  the  life  of  a  slave  is  placed  at  the  disposal  of  his 
master.  In  addition,  I  must  say,  that  if  it  is  not  murder,  it  is  no 
offence,  not  even  a  bare  trespass.  Nor  do  I  think  that  any  thing 
should  be  drawn  from  the  various  acts  of  the  legislature  on  the 
subject.  Legislative  exposition  is  good  while  the  system  of  law 
thus  expounded  is  in  force ;  but  when  the  whole  system  is  aban- 
doned,  as  is  done  by  the  act  of  1817,  exposition  should  be  laid 
aside.     But  if  the  legislative  exposition  is  to  have  weight,  the  last 
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should  be  received,  and  the  act  last  mentioned  to  speak  the  lan- 
guage of  declaration,  and  not  that  of  enactment.  But  it  is  not  ad- 
mitted that  the  acts  prior  to  the  act  of  1817,  are  by  any  means  a 
clear  legislative  declaration,  that  it  was  no  offence  to  kill  a  slave 
anterior  to  any  statutory  provision.  The  first  enactment  that  we 
have  on  the  subject,  is  a  simple  declaration,  that  if  any  person 
shall  maliciously  kill  a  slave,  he  shall  suffer  imprisonment.  From 
this  we  are  not  absolutely  to  conclude,  that  the  legislature  thought 
that  before  that  time  it  was  no  offence  ;  it  is  quite  possible  that 
juries  had  not  applied  the  principles  of  the  common  law  in  their 
purity  to  the  offence ;  for  we  see  the  spirit  of  the  times  by  the  le- 
gislative act ;  but  that  spirit  is  happily  no  more*  I  would  mention, 
as  an  additional  argument,  that  if  the  contrary  exposition  of  the 
law  is  correct,  then  the  life  of  a  slave  is  at  the  mercy  of  any  one, 
even  a  vagabond ;  and  I  would  ask,  what  law  is  it  that  punishes,  at 
this  day,  the  most  wanton  and  cruel  dismemberment  of  a  slave, 
by  severing  a  limb  from  his  body,  if  life  should  be  spared  1  There 
is  no  statute  on  the  subject ;  it  is  the  common  law  cut  down,  it  is 
true,  by  statute  or  custom,  so  as  to  tolerate  slavery,  yielding  to  the 
owner  the  services  of  the  slave,  and  any  right  incident  thereto,  as 
necessary  for  its  full  enjoyment,  but  protecting  the  life  and  limbs 
of  the  human  being ;  and  in  these  particulars,  it  does  not  admit 
that  he  is  without  the  protection  of  the  law.  I  think,  therefore, 
that  judgment  of  death  should  be  pronounced  againt  the  prisoner. 
HaUi  J.  DisserUiente.  I  dissent  from  the  opinion  of  the  court 
below  in  thb  case.  Most  of  the  reasons  for  this  dissent  are  to  be 
found  in  the  case  of  the  State  v.  Boon,  Taylor's  Rep.  252.  And 
it  is  unnecessary  here  to  repeat  them. 

S. 

The  State  v.  Jim,  a  negro  slave.  Dec.  T.  1826. 1  Devereaux's 

North  Carolina  Rep.  142. 

A  slaTe  on       The  defendant  was  indicted  for  an  assault,  with  an  intent  to 
capital  %^  commit  a  rape,  on  the  body  of  a  white  female.     In  making  up  the 

lony  IB  en- 
titled to  a  ' 

■kve  own-       *  '^^^^  exiats  a  conaiderable  diversity  in  the  form  of  the  courts  or  tribunala  before 
era.*  whom  negroes  and  sUyes  are  to  be  tried  for  crimes.  The  legislative  enactments  have 

for  their  object,  no  doubt,  facility  and  convenience.  The  roost  ordinary  court  for  the 
trial  of  slaves,  is  composed  of  j«i8tices  and  fretholders,  particularly  for  the  trial  and 
punishment  of  inferior  crimes.  In  Virginia,  offences  affecting  the  life  of  the  slave 
are  tried  by  die  "justices*  and  firMboldevs'  court.*'  1  Rev.  Code,  428.  And  a  similar 
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jary,  ihe  counsel  for  the  defendant  challenged  for  cause  those  jurors 
who  were  not  owners  of  slaves )  which  was  ovcrruled^by  the  pre- 
sid'ing  judge.  After  a  verdict  for  the  state,  the  defendant's  counsel 
moved  in  arrest  of  judgment,  on  the  ground  that  he  was  entitled  to 
a  jury  of  slave  holders. 

Taylor 9  Ch.  J.  It  appears  to  me,  that  the  act  of  179S,  ch.  381., 
extending  the  trial  by  jury  to  slaves,  and  directing  the  jury  to  be 
composed  of  owners  of  slaves,  is  not  repealed  by  any  subsequent 
law.  A  twofold  consideration  dictated  the  policy  of  this  law,  the 
force  of  which  remains  unimpaired  by  the  extension  of  additional 
privileges  to  slaves.  It  was  intended  to  surround  the  life  of  the 
slave  with  additional  safeguards,  and  more  effectually  to  protect  the 
property  of  the  owner,  by  infusing  into  the  trial,  that  temperate  and 
impartial  feeling,  which  would  probably  exist  in  persons  owning 
the  same  sort  of  property.  That  the  master  would  have  assurance 
of  an  equitable  trial  by  persons  who  had  property  constantly  ex- 
posed to  similar  accusations,  and  would  not  wantonly  sacrifice  the 
life  of  a  slave,  but  yield  it  only  to  a  sense  of  justice,  daily  experi- 
ence is  sufficient  to  convince  us.  The  property  of  a  man  is  more 
secure  when  he  cannot  be  deprived  of  it,  except  by  a  jury,  part  of 
whom  at  least,  have  the  like  kind  of  property  to  lose.  And  this 
reason,  it  seems  to  me,  continues  to  operate  with  full  force,  not- 
withstanding the  many  humane  and  valuable  provisions  which  have 
been  subsequently  made  for  the  trial  of  slaves.  I  am  of  opinion, 
that  the  judgment  should  be  arrested. 


tribunal  is  established  in  South  Carolina.  James*  Dig.  392.  And  in  Louisiana,  by  an 
act  passed  June  7, 1806.  1  Martin's  Dig.  642.  But  in  some  other  states  the  ordinary- 
tribunals  of  the  common  law  have  cognizance  of  offences  committed  by  the  slave. 
This  is  secured  to  him  in  Kentucky  by  the  act  of  Feb.  10,  1819.  Litt.  A,  Swi.  1164. 
And «  similar  principle  applies  to  capital  offences  in  Georgia.  Prince's  Dig.  450.  And 
the  important  privilege  of  trial  by  jury  is  secured  to  slaves  in  Missouri,  by  the  consti- 
tution of  that  state.  The  constitution  of  Alabama  secures  to  the  slaves  of  that  state  a 
similar  privilege.  See  3d  article  of  the  constitution  of  Missouri,  and  the  constitution 
of  Alabama,  tit.  slaves,  $2.  And  by  the  laws  of  Maryland,  act  of  1751,  ch.  14.,  trial 
by  jury  is  secured  to  slaves  in  capital  cases.  And  so  also  in  North  Carolina,  as  ap- 
pears by  HajTWOod's  Manual,  532;  and  abo  in  Tennessee.  See  Tennessee  Laws  of 
1813. 
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4. 
The  Stats  v.  Charity.    Dec,  T,  1830.    2  Devereaux's  North 

Carolina  Rep.  543. 

On  an  in-  The  prisoner  was  mdicted  for  the  murder  of  her  own  child,  and 
dictmenta-  ^.^^  ^^^^  before  his  Honor  Judge  Strange.  On  the  trial,  the 
dave  for  a  master  was  offered  by  the  prosecution,  to  prove  the  confessions 
^nce,  the  of  the  prisoner.  This  was  objected  to  by  the  master,  and  by  the 
SoTbec^-  prisoner ;  but  the  objection  was  overruled,  and  the  witness  exam- 
peiied  to    ined.     The  prisoner  was  convicted,  and  appealed  to  this  court. 

Ruffin^  J.  I  do  not  know  that  the  question  made  in  this  case 
has  ever  arisen  before  in  this  state.  Nor  have  I  been  able  to  find 
a  decision  of  it  in  any  of  our  sister  states.  It  must  be  decided, 
therefore,  on  general  principles.  It  is  a  fundamental  rule  of  evi- 
dence at  common  law,  that  a  party  to  a  suit,  or  one  directly  in- 
terested in  the  result,  is  not  competent  to  testify  on  the  side  of  his 
interest,  nor  can  he  be  compeHed  to  testify  against  it.  This  rule 
less  frequently  applies  to  public  prosecutions  than  to  civil  actions  ; 
because  it  cannot  often  happen  that  private  rights  are  directly  in- 
volved, or  can  be  consequentially  affected  by  verdicts  or  indictments. 
But  when  they  are,  the  rule  prevails  in  one  case  as  well  as  the 
otheri  subject  to  a  few  certain  exceptions  of  necessity  or  statute 
provision  :  as  in  cases  of  violence  on  the  wife,  or  of  a  witness  who 
is  entitled  to  a  reward,  on  a  conviction  of  the  offender,  upon  his 
testimony.  But  in  other  instances,  there  is  no  distinction  between 
the  eflect  of  a  direct  interest  in  criminal  or  civil  cases.  A  wife 
cannot  testify  for  one  who  b  a  co-defendant  with  her  husband 
upon  an  indictment  for  a  riot  or  conspiracy.  A  prosecutor,  or 
his  wife,  cannot  give  evidence  in  an  indictment  for  forcible  entry, 
under  the  statutes  of  Henry  and  James.  One  charged  as  accessary, 
cannot  be  a  witness  for  the  principal,  and  other  like  cases  This 
has  never  been  carried  so  far  as  to  embrace  heirs  apparent,  or  en 
tail,  or  remaindermen,  or  masters  of  apprentices.  In  the  former 
cases,  the  interest  is  too  uncertain  and  remote  ;  in  the  latter,  there 
is  no  legal  interest,  because  there  is  no  property.  But  in  the  case 
of  master  and  slave,  the  interest  is  direct  and  immediate.  The 
whole  property  in  the  slave  is  in  jeopardy,  and  the  master  is  liable 
for  the  costs  in  case  of  a  conviction.  He  is  not,  it  is  true,  party 
to  the  record,  in  the  sense  of  reversing  the  judgment  for  any  ir- 
regularity in  giving  him  notice  ;  which  is  a  collateral  matter  within 
the  discretion  of  the  court,  as  to  the  time  and  mode  of  proceeding. 
But  his  interests  are  essentially  at  stake,  as  much  as  the  life  of  the 
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slave  ia.  The  rule  of  exclusion  or  protection,  on  the  score  of  in- 
terest, must  apply  in  all  cases  alike,  because  it  is  drawn  from  the 
known  general  frailty  of  our  species*  The  evidence  of  an  interest- 
ed witness  is  rejected,  because  we  cannot  have  confidence,  that 
men  in  general  in  that  state  will  tell  the  truth,  and  the  whole  truth. 
-The  temptation  is  too  strong  for  men  to  be  exposed  to  it ;  and  the 
danger  of  a  jury  being  misled  b  too  great.  This  applies  equally  to 
all  cases^,  I  think,  therefore,  that  a  master  cannot  be  a  witness 
for  his  slave.  It  follows,  that  he  ought  not  to  be  forced  on  the 
other  side.  But  this  suggests  another  difficulty.  The  privilege 
not  to  testify,  upon  the  ground  of  interest,  is  that  of  the  master, 
and  not  of  the  slave.  It  may  be  consequently  waved  by  the  for- 
mer. He  may  himself  prosecute,  and  give  evidence  against  hb 
slave.  And  since  that  is  certain,  I  have  entertained  the  most  seri- 
ous scruples  against  interfering  with  this  conviction.  It  cannot  be 
presumed  that  the  master  would  falsely  and  corruptly  destroy  his 
own  property.  His  evidence  on  the  side  of  his  interest  may  be 
supected  ;  but  that  against  it,  cannot  be  supposed  to  be  stronger 
than  the  truth  would  justify.  If  so,  the  prisoneP'  can  have  no 
cause  to  complain.  And  could  I  separate  her  rights  from  those 
of  the  witness,  I  would  do  so,  and  let  the  verdict  stand.  But  they 
are  so  connected,  that  justice  cannot  be  done  to  the  master,  without 
giving  the  slave  the  benefit  of  it  We  cannot  restore  him  his 
property,  without  yielding  her  another  trial  for  her  life  ;  nor  re- 
verse the  judgment  for  the  costs,  without  reversing  it  altogether. 
I  therefore  conclude,  with  much  hesitation,  that  as  the  master  did 
object  to  be  sworn,  there  must  be  a  new  trial.  When  I  speak  of 
the  power  of  the  master  to  wave  his  privilege  and  give  testimony, 
I  would  not  be  understood  as  putting  the  slave's  life  in  the  master's 
hands,  and  resting  it  on  his  mercy.  I  allude  to  testimony  to 
facts  wiihin  his  knowledge.  When  he  is  called  to  confessions,  a 
diflferent  state  of  the  case  may  arise,  in  which  the  privilege  will  be 
that  of  the  prisoner.  The  confessk)ns  may  have  been  made  in 
reference  to  defence,  and  as  instructions  for  conducting  it ;  or 
being  to  the  master,  may  or  may  not  be  of  that  voluntary  character 
which  the  law,  not  less  in  wisdom  than  humanity,  requires.  Upon 
those  points,  not  the  slightest  intimation  of  opinion  is  now  intended; 
for  there  is  not  a  little  difficulty  in  them,  and  this  case  does  not  re- 
quire a  decision  upon  them. 

The  exception  of  the  prisoner  does  not  present  an  objection  to 
the  evidence,  upon  either  of  these  grounds ;  and  therefore  the 
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court  must  take  it,  that  none  existed  in  point  of  fact ;  that  the  con- 
fessions were  made  freely,  and  not  with  a  view  to  defence. 

Hall,  J.  The  question  submitted  to  the  court  b  one  of  a  com- 
plex nature.  The  rights  of  the  state,  of  the  master,  and  of  the 
slave,  are  involved  in  it  If  the  offence  chained  in  the  indictment 
has  been  commited,  the  state  is  entitled  to  redress,  by  the  legal 
conviction  and  punishment  of  the  slave.  In  such  case,  the  master 
must  submit  to  the  loss  of  the  slave,  and  the  slave  must  submit  to 
her  fate.  But  it  is  necessary  to  inquire,  whether  the  rights  of  either 
have  been  violated.  First,  with  respect  to  the  rights  of  the  master. 
It  is  a  rule  of  evidence,  that  a  party  to  a  suit  cannot  be  admitted  or 
compelled  to  give  evidence  in  it,  because  he  is  directly  interested 
in  the  issue  of  it  The  trial  throws  directly  upon  a  loss  or  a  benefit. 
He  is,  therefore,  on  the  score  of  interest,  altogether  excluded  from 
giving  evidence.  It  may  be  taken  in  the  present  case,  that  the 
master  b  not  a  party  m  form  to  the  proceeding.  But  he  is  sub- 
stantially so.  He  has  as  great  an  interest  in  the  issue,  as  if  it  was 
made  up  in  an  action  of  detinue,  to  which  he  was  a  party.  The 
conviction  of  the  slave,  is  a  judgment  against  him  to  the  amount  of 
her  value.  In  addition  to  this,  he  is  made  liable  by  the  act  of  1793 
(Rev.  Code  381.)  for  the  costs  of  the  prosecution,  provided  the 
slave,  if  a  free  person,  would  be  liable  for  them.  And  there  is  no 
doubt,  that  she  would  be  liable  upon  conviction. 

I  therefore  think,  that  the  master  was  so  much  interested  in  the 
case,  that  he  ought  not  to  have  been  examined  as  a  witness,  when 
objected  to  by  himself.  The  objection,  however,  is  personal  to 
the  master.  It  cannot  be  taken  by  the  slave.  As  to  her,  the  evi- 
dence was  legal.  But  to  rectify  the  error  as  to  the  master  a  new 
trial  must  be  awarded.  As  to  the  rights  of  the  slave,  were  the 
master  to  forego  his  interest,  and  voluntarily  give  evidence  against 
her,  I  am  inclined  to  think,  that  she  might  legally  object  to  his 
giving  in  evidence  any  of  her  confessions  made  to  him,  because, 
by  the  act  of  1793,  (Rev.  C.  381.)  he  is  authorized  to  defend  her ; 
and  because  she  is  his  slave,  and  by  various  means,  against  which 
slavery  could  make  but  littie  resbtance,  be  might  extract  from  her 
any  confessions  he  pleased. 

But  upon  thb  part  of  the  case  I  give  no  opinion. 

Hendergatiy  Ch.  J.  My  concurrence  in  the  opinion  of  the  court, 
in  excluding  the  master  on  the  ground  of  interest,  b  so  feeble,  that 
it  almost  amounts  to  a  dissent.  Where  pecuniary  interest  only  is 
at  stake,  to  exclude  a  witness  on  the  score  of  interest,  however 
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small,  is  applying  a  scale  of  morality  to  our  nature  sufficiently  hu* 
miliating.  But  where  the  life  or  death  of  a  fellow  being  is  to  be 
the  result  of  the  trial,  to  exclude  a  witness,  because  he  may  have  a 
pecuniary  interest,  either  in  preserving  or  in  taking  the  life  of  the 
accused,  is  attributing  to  us,  frail  as  we  know  ourselves  to  be,  more 
depravity  than  we  are  willing,  I  think,  to  admit.  And  the  rule,  as 
laid  down  by  the  court,  as  I  understand  it,  excludes  the  master  on 
the  same  ground,  that  of  interest,  from  becoming  a  witness  for  his 
slave ;  for  the  rule  must  be  mutual.  If  he  cannot  be  compelled 
to  give  evidence  against  his  slave,  because  he  has  an  interest  in  his 
acquittal,  he  cannot,  if  he  wishes,  or  rather  is  willing,  to  give  evi- 
dence for  the  slave,  on  the  same  ground. 

I  should  rather  suppose,  that  the  interest  at  stake,  being  so  en- 
tirely different  from  that  which  is  brought  forward  to  protect  the 
witness  from  giving  evidence,  or  to  exclude  him,  if  willing,  is  not  to 
be  weighed  in  the  same  balance  with  mere  pecuniary  interest.  It 
is  so  transcendant  in  its  nature,  that  its  weight  is  not  to  be  ascer- 
tained by  mere  money  bcdanees.  Cases  are  to  be  found  in  which 
witnesses  were  objected  to,  on  the  score  of  interest  in  procuring 
convictions  for  the  sake  of  reward.  They  were  admitted  because  it 
was  said,  that  the  statute  giving  the  reward  contemplated  them  as 
good  witnesses ;  for  the  reward  is  given  on  condition  that  they 
gave,  or  procured  to  be  given,  material  evidence  on  the  trial.  There 
are  other  cases  of  interest  arising  under  a  statute  giving  them  ad- 
vantages, in  which  the  statute  renders  them  competent.  But  I 
know  of  no  case  of  life  and  death,  where  interest  excluded  a  witness. 
These  statute  cases  did  not  require  a  further  investigation  of  the 
principle  of  the  rule  of  exclusion.  They  were  admitiedj  not  ex- 
cluded. These  different  kinds  of  interest  were  not  thrown  into 
the  opposite  scales  of  the  same  balance.  I  consider  indictments 
under  the  statute  of  forcible  entries  and  detainers,  as  mere  civil 
suits,  and  the  decisions  under  them  as  made  in  civil  causes.  For 
the  prosecutor,  if  successful,  obtains  a  writ  of  restitution.  I  am 
inclined  to  think,  but  I  am  by  no  means  satisfied,  that  the  master 
is  a  good  witness  for  his  slave  ;  and  if  so,  may  be  compelled  to 
give  evidence  agmnst  him ;  that  b,  as  to  acts,  but  not  as  to  confes- 
sions ;  and  more  particularly,  as  to  those  made  in  reference  to  de- 
fence. But  I  think  that  they  ought  to  be  excluded  in  all  cases  of 
confessions.  The  master  has  an  almost  absolute  control  over  the 
body  and  mind  of  his  slave.  The  master's  will  is  the  slaveys  will. 
AH  his  acts,  all  his  sayings,  are  made  with  a  view  to  propitiate  his 
28 
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master.  His  confessioiis  are  made,  not  from  a  love  of  truth,  not 
from  a  sense  of  duty,  not  to  speak  a  falsehood,  but  to  please  his 
master ;  and  it  is  vain  that  his  master  tells  him  to  speak  the  truth, 
and  conceals  from  him  how  he  wished  the  question  answered. 
The  slave  will  ascertain,  or  which  is  the  same  thing,  think  that  he 
has  ascertained  the  wishes  of  his  master,  and  mould  his  answer 
accordingly.  We,  therefore,  more  often  get  the  wishes  of  the 
roaster,  or  the  slave's  belief  of  his  wishes,  than  the  truth.  And  this 
is  so  often  the  case,  that  the  public  justice  of  the  country  requires 
that  they  should  be  altogether  excluded.  Confessions  made  to 
propitiate  the  good  opinion  of  the  gaoler,  or  to  avert  harsh  treat- 
ment, are  excluded  upon  the  same  principle.  I  think  the  case  of 
the  master  and  slave  much  stronger.  The  power  of  the  gaoler  is 
temporary  and  limited  ;  that  of  the  master  permanent  and  almost 
unlimited.  The  public  justice  of  the  country  loses  but  little  by 
excluding  these  confessions  ;  for  confessions  of  all  kinds  are  very 
questionable  guides  to  truth.  In  crimes  of  any  magnitude,  they 
seldom  speak  the  truth.  But  if  I  should  be  entirely  mistaken  as 
regards  the  slave's  confessions  in  general,  I  think  that  confessions 
made  in  reference  to  defence  certainly  cannot  be  received  ;  for 
the  master,  from  his  situation,  from  the  duties  which  the  legislature 
have  imposed  on  him,  is  the  guardian  and  defender  of  his  slave.  It 
is  a  moral  duty  of  the  highest  grade,  to  see  that  no  injustice  is 
done  him.  The  relation  subsisting  between  them,  imposes  upon 
him  a  load  of  obligations,  and  he  should  not  be  permitted,  even  if 
willing,  to  disregard  them.  He  is  the  medium  of  communication 
tvith  the  counsel  in  court ;  and  a  fair  and  free  defence  cannot  be 
made,  if  this  confidence  is  permitted  to  be  violated.  In  the  pre- 
sent case,  it  does  not  appear  what  was  the  object  in  making  the 
confession.  In  common  cases,  the  party  must  bring  his  case 
within  the  law,  as  if  his  question  regarded  the  evidence  of  one  who 
was  an  attorney,  it  must  be  stated  that  the  disclosure  related  to  a 
case  in  Which  he  acted  as  counsel  of  him  who  made  the  confession, 
and  that  it  related  to  the  cause.  In  this  case  I  think  it  is  different. 
Prima  facie^  the  confession  was  made  with  reference  to  defence 
or  protection ;  for  the  master  is  the  perpetual  defender  and  pro- 
tector of  his  slave.  And  if  it  did  not  relate  to  defence  or  protec- 
tion it  should  be  shown  on  the  other  side.  At  least,  in  a  case  of 
such  magnitude  to  the  prisoner,  I  should  be  unwilling  to  consider 
it  as  made  with  a  different  intent,  unless  proved  to  be  so.  Judg- 
ment of  the  court  below  reversed,  and  a  new  trial  granted. 


V 
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5. 

The  State  v.    Sue,    a  Negro    Woman  Slave.    1800. 
Cameron  and  Norwood's  North  Carolina  Rep.  54. 

The  prisoner  had  been  tried  on  a  charge  of  giving,  or  procuring  gia^es  are 
to  be  given,  to  William  Cooke,  and  several  of  his  family,  a  poison  nojjiable 
supposed  to  be  arsenic,  with  an  intent  to  kill  the  said  persons,  and  uhed  with 
was  found  guilty  of  the  fact  by  the  jury  empanneled  and  sworn  any   <^ 
to  try  the  issue.     On  which  conviction  the  justices  present  passed  ^^^^  * 
the  following  sentence :    "  That  the  prisoner.  Sue,  is  guilty  of  would  not 

DC     SUblGCt 

death  under  the  act  of  Assembly,  in  that  case  made  and  provided;  to  the  same 
and  that  the  said  Sue,  on  Monday  the  14th  of  April,  1800,  be  P"e^ex. 
taken  to  the  place  of  execution,  and  between  the  hours  of  11  and  ceptbvvir- 

tue  of  the 

4  o'clock  of  that  day,  she  be  hanged  by  the  neck  until  she  be  dead.^  actof  1741« 
The  counsel  for  the  prisoner  moved  and  obtained  a  writ  of  cer-  47'.    j^ 
teorari ;  in  consequence  of  which  the  prisoner,  together  with  the  *^SSJ*^**" 
record  of  her  trial  and  conviction,  and  of  the  sentence  passed  extends  to 
thereon,  were  brought  up  to  the  superior  court.  tum^on^, 

Johnson^  J.  It  does  not  appear  to  me  from  any  construction  deme^* 
which  I  can  make  of  the  laws  of  this  state,  respecting  the  punish-  punishr 
ment  of  slaves,  that  they  are  made  liable  to  be  punished  with  deaths 
in  any  case  where  the  like  punishment  is  not  by  law  to  be  inflicted 
on  a  freeman ;  except  only  in  the  cases  mentioned  in  the  47th  sec- 
tion of  the  act  concerning  servants  and  slaves,  passed  in  the  year 
1741.  I  cannot  prevail  on  myself  to  adjudge,  in  any  case,  that 
a  crime  shall  be  punbhed  with  death,  unless  there  b  an  express 
law  for  that  purpose ;  and  am  of  opinion,  that  no  implication, 
however  obvious,  can  be  admitted  in  such  case,  and  that  the  dis^ 
cretion  allowed  in  these  cases,  must  apply  to  the  quantum  or  meor 
sure^  not  the  degree  of  punishment.  Therefore,  it  is  my  opinion, 
that  the  judgment  be  reversed,  and  that  the  prisoner  be  remanded 
to  receive  such  other  punishment,  short  of  deaths  as  the  court  who 
tried  her  shall  think  just,  so  that  the  same  be  warranted  by  the 
laws  and  constitution  of  the  state. 

TayloTy  J.  In  ascertaining  the  true  construction  of  the  act,  it  is 
necessary  to  take  into  view  some  others  which  have  been  made 
relative  to  the  same  subject.  The  whole  are  founded  on  a  princi- 
ple of  severe  policy,  absolutely  necessary  to  guard  society  against 
the  evil  consequences  resulting  from  the  condition  of  slavery. 
Where  some  oflFences  had  been  previously  provided  against,  in  an 
act  passed  the  same  session,  one  perhaps  at  that  time  of  frequent 
occutrence,  in  the  nature  of  a  conspiracy  by  three  or  more,  to 
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rebel  or  murder,  is  by  this  act  made  punishable  with  death.     The 
next  clause  requires,  that  upon  a  slave  being  conricted  of  any 
other  crime  or  mUdemeanory  such  judgment  shall  be  passed,  accord- 
ing to  the  discretion  of  the  court,  as  the  nature  of  the  crime  shall 
require.     These  exptessions  do,  in  my  opinion,  give  the  court  a 
power  to  inflict  any  punishment  upon  any  crime  or  misdemeanor, 
where  a  specific  punishment  had  not  been  previously  directed  by 
law.     In  such  cases  the  prescribed  punbhment  must  be  inflicted  ; 
but  in  all  others  the  court  are  to  regulate  their  discretion  by  the 
nature  of  the  crime.     This  will  depend  upon  their  frequency, 
enormity,  the  temptation  to  commit  them,  the  necessity  of  an  ex- 
ample, and  a  variety  of  other  circumstances,  that  ought,  in  a  pecu- 
liar manner,  to  be  considered  in  estimating  the  offences  of  these 
persons.     It  certainly  could  not  be  the  intent  of  the  legislature 
that  they  should  be  punished  according  to  the  ordinary  penal  code, 
for  then  it  were  unnecessary  to  have  gone  further  than  a  simple 
regulation  of  the  trial,  and  not  to  have  said  any  thing  about  the 
punishment ;  and  because,  by  the  former  act,  the  offence  of  steal- 
ing certain  property  is  punishable  with  whipping  and  the  pillory  ; 
whereas  stealing  money  would  only  be  punished  by  burning  in  the 
hand.     This  is  a  discrimination  in  favor  of  an  offence  of  equal 
magnitude,  which  I  do  not  think  the  legislature  intended  to  make. 
The  act  of  1786  (Iredell's  Revisal,  page  588.)  does,  in  the  pream- 
ble recognize  the  fact,  that  many  persons  by  cruel  treatment  to 
their  slaves,  cause  them  to  commit  crimes  for  which  they  are  exe- 
cuted.    It  then  proceeds  to  take  away  the  allowance  which  had 
been  theretofore  made  to  the  owners  of  such  slaves.     The  cruel 
treatment  here  alluded  to  must  consist  in  withholding  from  them 
the  necessaries  of  life  ;  and  the  crimes  thus  resulting,  are  such  as 
are  calculated  to  furnish  them  with  food  and  raiment.     It  then  ap- 
pears, that  in  1786,  the  legislature  was  perfectly  aware,  that  from 
1741   until  that  time,  it  had  been  the  practice  to  execute  slaves 
upon  a  conviction  of  grand  larceny,  when  free  persons  were  only 
burnt  in  the  hand  ;  and  they  have  not  declared  that  this  is  a  false 
exposition  of  the  law.     It  seems  to  me  that  the  acts  subsequently 
made,  had  no  other  end  than  to  extend  to  them  the  trial  by  jury, 
and  to  ascertain  the  respective  provinces  of  the  court  and  the  jury, 
still  leaving  the  discretion  of  the  former,  as  to  the  punishment,  as 
unlimited  as  the  first  act  had  made  it.     I  am  sensible  that  the 
law  is  a  harsh  one  ;  and  I  fear  that  abuses  have  been  committed 
under  it ;  but  these  may  be  controlled  by  the  legislature  whenever 
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they  thiidc  fit  to  interpose.  Thiiikinf;  at  I  do,  firom  the  short  time 
I  hare  had  to  deliberate  on  this  case,  that  their  intention  is  free 
from  doubt,  a  sense  of  duty  compels  me  to  pronounce  it,  how- 
eTer  repognant  it  may  lit  to  my  primte  notions  of  humanity. 

Mmcay^  J.  The  act  of  assembly  passed  in  1741,  sec.  47.,  of 
chap.  xxiT.,  makes  the  consulting,  the  advising,  the  conspiring  to 
rebel,  to  make  insurrection  the  plotting  or  conspiring  of  three  or 
more  slaves  to  murder  any  person  or  persons  whatever,  to  be  felony, 
and  on  conviction  to  suffer  death.  Section  48.  of  same  chapter, 
directs  the  manner  in  which  every  slave  committing  such  offence, 
or  any  other  crime  or  misdemeanor,  shall  be  tried,  and  what  evi- 
dence shall  be  admissible,  and  direct  the  three  justices  and  the 
four  freeholders,  on  the  slave  or  slaves  being  found  guilty^  "  to 
pass  such  judgment  on  such  offender  according  to  their  discretion, 
as  the  nature  of  the  crime  or  oflence  shall  require,  and  on  such 
judgment  to  award  execution."  The  offence  found  by  the  jury  in 
this  case,  is  an  attempt  to  poison ;  therefore  the  offence  does  not 
come  under  the  description  of  any  of  those  offences  enacted  by 
the  47th  section.  Had  the  act  stopped  here,  she  must  have  been 
acquitted.  But  section  48  empowers  the  three  justices  and  four 
freeholders  to  try  her  for  any  other  crime  or  mudemeatunry  and  to 
pass  such  judgment,  according  to  their  discretion,  as  the  nature  of 
the  offence  may  require. 

Crimes  and  misdemeanors  were  offences  known  by  the  law  at 
the  time  of  passing  this  act,  and  the  punishment  also  known  and 
established.  The  oflence  found  against  Sue  is  an  attempt  to  poi- 
son. If  the  same  offence  was  committed  by  a  free  person,  it  could 
not  be  punished  with  death ;  it  is  only  a  misdemeanor  of  an  ag- 
gravated nature,  and  could  be  punished  with  fine,  imprisonment, 
and  other  corporal  punishment ;  no  judgment  of  death  could  be 
given.  The  punishment  of  this  particular 'offence  was  known 
when  the  act  passed.  The  act  has  made  no  alteration  in  the  pun- 
ishment ;  it  was  then  discretionary  with  the  court.  It  never  was 
considered  that  the  court  could  give  judgment  of  death  for  this  of- 
cnce ;  they  could  fine,  imprison,  or  inflict  other  corporal  punish- 
ment, as  had  been  established  by  common  usage.  The  discretion 
given  by  the  act  of  assembly,  is  a  legal  discretion,  not  the  power 
of  altering  punishments,  or  affixing  to  any  offence  a  punishment 
unknown  to  the  law.  This  would  be  for  the  court  to  legislate,  not 
to  adjudicate,  a  power  unknown  to  any  of  the  courts  of  this  state. 
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T&e  justices  of  the  county  court  have  pronounced  ft  judgment 
different  from  the  nature  of  the  offence  which  the  jury  have  found 
against  the  prisoner ;  their  discretion  only  extends  to  increasing 
or  diminishing  the  pimishment.  Let  the  judgment  pronounced 
by  the  said  justices  againit  the  prisoner  be  reversed,  and  the  pris* 
onert>e  remanded  to  saMjustices^  to  receive  such  judgment  as  the 
laws  and  constitution  of  this  state  will  warrant. 

6. 
Bore  v.  Bush  et  al.     18  Martin's  Louisiana  Rep.  !• 

Free  per-  Appeal  from  the  court  of  the  fourth  district 

k>r  are  en-  Per  Cur,     Porter^  J.     This  is  an  action  against  a  justice  of  the 

uSa^by^u*  peace,  and  his  constable,  for  false  imprisonment.      The  petition 

ry,  andean-  states  the  arrest,  and  the  previous  proceedings.    It  avers  they  wer« 

notbetried  .„        ,  .  ,-..,.  .  - 

for  offen-  Illegal,  oppressive,  and  done  with  an  intention  to  extort  money  from 
justice  of  t^c  plaintiff.  The  justice  pleaded,  that  he  was  acting  in  his  official 
the  peace,  capacity.  That  he  decided  according  to  the  best  of  his  understand- 
ing ;  and  that  he  was  not  responsible  for  errors  of  judgment.  The 
constable  denied  that  he  had  arrested  or  imprisoned  the  petitioner. 
The  justice  of  the  peace  was  not  protected  by  his  plea,  of  error  in 
judgment,  for  he  was  not  acting  within  his  jurisdiction.  Free  per- 
sons of  color  are  certainly  bound  to  treat  the  citizens  of  the  state 
with  respect ;  and  if  they  do  not,  they  are  subject  to  fine  and  im- 
prisonment. But  the  law  has  provided,  that  for  offences  of  this 
kind,  they  are  entitled  to  a  trial  by  jury.  Now,  as  justices  of  the 
peace  have  no  right  to  summon  juries,  it  is  a  necessary  consequence 
of  the  want  of  authority  to  do  so,  that  the  defendant  was  without 
power  to  try  and  condemn.  The  only  cognizance  he  could  take 
of  the  case  was,  to  commit  the  plaintiff,  unless  he  gave  bail  for  his 
appearance  at  the  next  term  of  the  district  court.  Mat.  Dig.  vol.  1. 
Judgment  of  the  district  court  reversed. 

7. 
Ex  parte.  Jessee  Brown.  May  T.  1831.     2  Bailey's  Rep.  323. 

A  slave  A  court  of  magistrates  and  freeholders  had  convicted  and  sen- 

cannot    be  i  i  •  i 

twice  tried  tenccd  Brown  to  be  whipped  ;  which  sentence  was  executed.  He 

and  pun- 
ished   for m — ------ —__«_«_________^.»_»-___ 

the  same 

offence.*  *  Much  has  been  said  of  the  disparity  of  punishment  between  the  white  inhabitants 

and  the  slaves,  and  negroes  of  the  same  state ;  that  slaves  are  punished  with  much  more 
seventy,  for  the  commission  of  similar  crimes  by  white  persons,  than  the  latter.  The 
charge  is  undoubtedly  true  to  a  considerable  extent    It  must  be  remembered  that  the 


TRIAL  AND  PUNISHMENT  OF  SLAVES.  228 

was  afterwards  tried  and  condemned  to  death  for  the  same  offence. 
A  prohibition  was  granted,  and  on  an  appeal  being  taken  to  settle 
the  question,  the  decision  of  the  judge^  on  gr&nting  the  prohibition, 
was  sustained.  -   v 

* 

Sta*e  v.  Snis.    Dec.  -T.  1830.    2  Bailey's  Rep.  29. 

The  defendant  being  convicted  of  being  accessary  to  a  murder  The  con. 
by  a  number  of  slaves,  who  had  been  tried,  convicted,  and  ttecu-  akive  ofhi* 
ted,  he  moved  for  a  new  trial,  on  the  ground  "  that  the  declaration  ^^^  .g^^ 
of  the  Stud  slaves,  as  to  tt^eir  agency  in  the  murder,  and  the  mode  pal,  is  evi- 
in  which  they  perpetrated  it,  were  received  in  evidence  ;  and  the  the  triXof 
detlaradon  of  each  slavB  was  received,  not  only  as  to  his  own  guilt,  1„  J^*"^® 

'J  o        '   man  ag  ac- 

but  as  to  the  acts  of  others."  cessory  be 

J%e  Cowrty  Johnson,  J.,  overruled  the  motion  for  a  new  trials  and  f^t. 
decided,  that  the  confession  of  a  slave  of  his  own  guilt,  as  principal, 
10  admisable  in  evidence  on  the  trial  of  a  free  white  man  as  acces- 
sory before  the  fact. 

9. 
State  v.  Mary  Hayes.    June  T.  1829.     1  BaUey's  Rep.  275. 

The  court  held,  that  the  14th  section  of  the  act  of  1740,  which  The  statute 
provides  that  all  crimes  and  offences  committed  by  free  negroes,  ^e^^bunS 
Indians,  (Indians  in  amity  with  this  state  only  excepted,)  mulat-  ^o'  ^^^  '^^ 

*^  negroes, 

toes,  or  mestizoes,  shall  be  proceeded  in,  heard,  tried,  and  adjudg-  &c.  is  ek- 
ed, and  determined,  by  a  court  of  justices  and  freeholders,  in  like 
manner,  as  is  directed  for  the  trial  of  crimes  and  offences  commit- 
ted by  slaves,  any  law,  usage,  or  custom,  to  the  contrary  notwith- 
standing. 


primary  object  of  the  enactment  of  penal  hiws,  is  the  protection  and  security  of  those 
who  make  them.  The  slave  has  no  agency  in  making  them.  He  is  indeed  one 
cause  of  the  apprehended  evils  to  the  other  class,  which  those  laws  are  expected  to 
remedy.  That  he  should  be  held  amenable  for  a  violation  of  those  rules  established 
for  the  security  of  the  other,  is  the  natural  result  of  the  state  in  which  he  is  placed. 
And  the  severity  of  those  rules  will  always  bear  a  relation  to  that  danger,  real  or  ideal, 
of  the  other  class. 

It  has  been  so  among  all  nations,  and  will  ever  continue  to  be  so,  while  the  dispa- 
rity between  bond  and  free  remains.  In  a  practical  treatise  it  would  probably  bo 
considered  out  of  place  to  collect  the  various  statutes  in  relation  to  whipping  and 
other  punishment  of  slaves,  to  be  found  in  the  sUtute  books  of  the  various  states. 


J 
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Per  Cur.  O'JWaZI,  J.  The  jorbdiction  conferred  by  the  act,  is 
exclusive  in  its  character,  by  the  terms  of  the  grant.  See  White 
v.  Helmes,  1  M'Cord'i  Rep.  430.;  and  Groning  v.  Devanna,  S 
Bailey's  Rep.  192. 

la 

Commonwealth  v.  Watts.    Dec.  T.  1833,    4  Le%h^t  Eep. 

472- 

CoBstltUS 

SSite'o?*  The  court  in  this  case  held,  that  a  white  girl  under  twelve  years 
I888ch.34.  q[  age,  and  not  having  attained  to  puberty,  is  a  white  wamanj  with- 
in the  meaning  of  the  statute  of  1822-iS,  ch.  34.  §  3.,  making  it 
felony,  punishable  with  death,  for  a  slave,  free  negrc^'  or  mulatto, 
to  attempt  to  ravish  a  white  woman ;  and  {be  court  observed,  that 
they  did  not  think  there  was  any  distinction  between  a  violence  of 
this  kind  practiced  upon  a  female  between  the  age  of  ten  and 
twelve,  and  a  similar  violence  practiced  upon  one  above  the  age  of 
twelve.    Both  are  equally  rapes. 

11. 

Commonwealth  v.  Fields.    Dec.    T.    1832.    4  Leigh's  Rep. 

64a 


The  tame 
statute. 


Fields,  a  free  negro,  was  indicted  under  the  statute  of  1822,  ch. 
34.  §  3.  for  assaulting  and  attempting  to  ravish  a  white  woman. 

The  jury  found  a  special  verdict  in  the  following  words  :  "  We 
find  from  the  evidence,  that  the  prisoner  did  not  intend  to  have 
carnal  knowledge  of  the  within  named  S.  L.,  as  alleged  in  the  in- 
dictment, hy  farce;  but  that  he  intended  to  have  carnal  knowledge 
of  her  while  she  was  asleep  ;  that  he  made  the  attempt  to  have 
such  carnal  knowledge  of  her  when  she  was  asleep,  but  used  no 
force  except  such  as  was  incident  to  getting  to  bed  with  her,  and 
stripping  up  her  night  garment,  in  which  she  was  sleeping,  and 
which  caused  her  to  awake." 

Per  Cur.  This  court  is  of  opinion,  that  upon  the  special  ver- 
dict found  in  this  cause,  judgment  of  acquittal  ought  to  be  ren- 
dered in  favor  of  the  prisoner.    • 
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(XVL)   OP  THE  LIABILITIES  OP  THE  MASTER  FOR 

THE  ACTS  OP  HIS  SLAVE. 

(A.)  For  contracts  made  bt  thr  slave. 

1. 
Dunbar  v.  Williams.     May  T.  1813.     10  John's.  Rep.  249. 

Assumpsit  for  attendance  upon  the  defendant's  negro  slave.  No  action 
The  slave  had  been  cured  of  a  disease  by  the  plaintiff  without  the  physician 
knowledge  of  the  defendant     Verdict  for  the  plaintiff.  ^^^  ^ 

Per  Cur.  The  action  cannot  be  sustained.  It  would  be  dan-  attendance 
gerous  to  the  rights  of  owners  of  slaves,  to  allow  them  to  charge  aSye  witb- 
their  masters  with  mecfical  assistance.  But  if  medical  or  other  as-  ^ow^dge 
sistance  be  rendered  to  a  slave  in  a  case  of  necessity*  which  does  ^^^^  i^ 

a  case    oi 

not  admit  of  a  previous  application  to  the  master,  the  person  so  ren-  extreme 
dering  the  assistance,  would  probably  be  entitled  to  compensation  ^'^^^^^^^ 
from  the  master ;  the  law  would  raise  an  implied  assumpsit,  on  the 
ground  that  the  master  was  legally  bound  to  make  the  reqiusite 
provision  for  the  slave.*     Judgment  reversed. 

2. 
Johnson  et  Ux  v.  Barrbt.     Dec.  T.  1834.    2  Bailey's  Bep« 
662.    S.  P.  Wells  v.  Kbnnerly,  4  N.  M*C.  Rep.  123.; 
Dunbar  v.  Williams,  10  Johns.  Rep.  249. 

This  was  an  action  brought  by  the  plaintiff  for  services  rendered  uaosty  of 
io  the  slave  of  the  defendant  in  tke  character  of  midwife.    The  de-  ^^  medkA 

■ervicea 

-_-_-————-----——-■—--———-------— ^-----—^— ——--—-—--———— ^——       furnished 

the  slave  in 
*  And  see  HaU  v.  Mullin,  5  Har.  and  Johns.  Rep.  190.»  where  the  court  held,  that  his   ab- 

no  contract  of  any  yaliditj  whatever  coold  be  made  with  a  alare  without  the  consent  of  aence. 
the  owner.    But  the  slave  may  be  an  agent  for  his  master,  and  as  such,  the  master  may 
be  bound  by  the  acts  of  his  slave.  Whether  the  law  of  principal  and  agent,  as  adopted 
by  the  common  law,  can  be  applied  to  master  and  slave,  may  be  doubted ;  at  least  to  its 
full  extent    But  there  can  be  no  doubt  but  that  in  the  ordinary  domestic  business  of 
the  master  in  which  it  is  usual  to  employ  slaves,  the  master  may  do  his  business  through 
the  agency  of  his  slave,  and  is  bound  by  the  acts  of  the  slave  in  the  usual  coune  of 
that  business  with  others.  Perhaps  the  true  distinction  is,  that  in  the  ordinary  businees 
of  the  master,  the  slave  may  be  an  agent,  and  the  law  will  imply  a  contract  on  the  part 
of  the  master,  but  where  ikiU  and  improved  intellect  are  requisite  for  the  performanee 
of  the  undertaking  or  business,  there  would  arise  no  implication ;  but  an  express  com- 
maiid  or  ratification  would  be  neceastry  to  hold  tlM  mailer  liable. 
29 
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fendant  had  instructed  the  pregnant  slave  to  obtain  the  services  oTa 
colored  midwife,  whose  servicescould  be  obtained  for  $4  00.;  but  the 
slave  obtained  the  services  of  the  plaintiff's  wife,  who  charged  $10, 
which  was  the  usual  charge.  Judgment  for  plaintiff.  Defendant 
appealed  to  the  circuit  court,  where  the  judgment  was  reversed. 
An  appeal  was  taken  to  this  court  to  reverse  the  judgment  of  the 
circuit  court. 

Per  Cur,  Johnsoriy  J.  The  general  rule  is,  that  the  roaster  is 
not  liable  for  the  contract  of  his  slave,  made  without  his  consent 
or  authority.  But  there  are  many  exceptions  to  the  general  rule, 
and  this  case  appears  to  be  one  of  them.  If  a  slave  is  in  peril  in 
the  absence  of  his  master,  the  interest  of  the  owner  is  most  effec- 
tually subserved  by  rendering  assistance  to  the  slave ;  and  in  good 
conscience,  the  owner  is  bound  to  make  satisfaction.  In  addition 
to  this,  the  case  in  hand  is  peculiar.  The  situation  of  the  de- 
.  fendant's  slave  was  that  which  b  generally  one  of  extreme  peril» 
requiring  instant  aid.  And  if  that  was  the  situation  of  the  defend- 
ant's slave  at  the  time  Mrs.  Johnson,  the  plaintiff,  was  called  in ; 
and  I  understand  it  was  from  the  justices'  certificate,  she  was  within 
the  exception,  and  was  entitled  to  recover.  I  am,  therefore,  of  opin- 
ion, that  the  order  of  the  circuit  court  concerning  the  justices  should 
be  reversed,  and  that  of  the  county  court  aflbmed. 

3. 
Wells  v.  Kennerly.     Jan.  T.  1827.     4  M'Cord's  Rep.  123. 

The  owner       The  defendant  hired  his  slave  :  and  while  in  the  service  of  the 

IS  not  liable  ... 

for  medical  person  hinng,  the  slave  was  visited  by  the  plaintiff,  a  physician, 

upon  Thi-  ^^^^  brought  this  action  against  the  owner  for  medical  attendance. 

red  alave     The  court  decided  the  owner  was  not  liable  :  the  hirer  havinsr 

e  request  sent  for  the  physician.     He  alone  was  liable.     Motion  for  a  new 

of  the    hi.  j^^, 

Per  Cur.  Colcock^  J.  In  this  case  the  motion  must  be  refused, 
whether  it  be  determined  by  the  rules  of  law,  or  the  policy  of  the 
country.  There  is  no  privity  of  contract  between  the  plaintiff  and 
defendant ;  and  a  voluntary  sen  ice  rendered  a  slave,  when  his 
master  is  at  hand,  cannot  create  a  responsibility,  except  under  some 
peculiar  circumstance  of  sudden  emergency.  The  service  was 
rendered  to  the  defendant,  and  was  for  his  immediate  benefit.  In 
the  case  before  us,  from  the  very  nature  of  the  obligation  imposed 
on  the  person  huing,  the  absolute  control  over  the  slave  is  given 


rer. 
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up  by  the  master.  The  obligation  to  supply  his  daily  or  hourly 
wants  raust  necessarily  be  assumed  by  the  person  who  takes  this 
absolute  possession  of  a  slave.     Motion  dismissed. 

4. 
GoAB   Y.   Buzzard's  adm'rs.       Feb.   T.   1833.      4  Leigh's 

Rep.  231. 

Assumpsit  by  Buzzard's  administrators  against  Gore.      The  Apenon 
facts  in  this  case  were  as  follows:  For  some  four  or  five  years  Ji^M  to^^ 
preceding  the  death  of  Buzzard,  who  was  a  tanner.  Gore   was  *«iner»and 

,  receives 

m  the  habit  of  sendmg  raw  hides  to  Buzzard's  tanneiy,  and  get-  taniied  lea- 
ting  tanned  leather  for  them.  But  he  never  transacted  any  part  turn,  ^  «« 
of  these  dealings  in  person;  his  raw  hides  having  been  always  jj^"'^*^' 
brought  to  the  tannery,  and  the  tanned  leather  always  sent  to  him  aponaibie 
by  his  slaves,  without  any  written  order  from  him,  and,  indeed,  ner  for  the 
without  a  word  passing  between  him  and  Buzzard  on  the  subject.  fof^Jhe  va- 
That  since  Buzzard's  death.  Gore  had  dealt  with  two  other  tan-  '»®  o^  *« 

raw    mate- 

ners  in  the  neighborhood,  in  the  same  manner,  through  the  agency  rial  and  the 
of  his  slaves ;  he  always  sending  his  raw  hides,  and  the  tanners  ^f^d  aiti- 
sending  back  tanned  leather  by  the  slaves,  without  written  orders  ^^'  ^^^' 
from  Gore,  or  a  word  said  by  him  to  the  tanners;  and  the  accounts  iiag    the 
of  these  tanners  for  the  debts  so  contracted  by  Gore,  through  the  were'^^con- 
agency  of  his  slaves,  had  been  settled  by  him  without  dispute  ;  that  ^^^^f^**^ 
the  items  of  Buzzard's  account,  namely,  the  charges  for  tanned  throughtha 
leather  sent  Gore  by  his  slaves,  and  the  credits  for  raw  hides  hu  staves, 
brought  by  them,  were  first  set  down  on  a  slate,  and  thence  posted  jn-^^t^^Jg 
in  a  book  by  Buzzard  himself;  but  Gore's  dealings  with  Buzzard,  slaves  act- 
as  charged  in  those  accounts,  amounted  to  about  the  same  per  directions 
annumy  as  his  dealings  with  the  other  two  tanners  afterwards ;  that,  ^j^g^"* 
in  fact  it  was  the  habit  of  Gore  to  send  his  raw  hides  to  some  tan- 
nery, and  to  receive  tanned  leather  in  exchange,  by  his  slaves,  only 
giving  verbal  directions  to  <Acm,  to  deliver  the  raw  hides,  and  bring 
back  what  tanned  leather  he  wanted  ;  that  after  Buzzard's  death, 
Gore  desired  a  witness  to  apply  to  his  administrators  for  his  ac- 
count ;  which  being  sent  him,  he  examined  it,  and  said  he  would 
not  pay  interest  which  the  administrators  had  charged,  but  that  if 
they  would  give  him  the  credits  he  was  entitled  to,  he  would  pay 
the  principal,  if  any  should  be  due  ;  and  that  Gore  procured  the 
assignment  of  a  bond  of  one  of  Buzzard's  administrators,  saying, 
he  expected  the  amount  of  that  bond  would  be  enough  to  meet 
the  claim  of  Buzzard's  estate  against  him.   Judgment  was  rendered 
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in  %yor]  ^^  Buzzard's  administrators,  and  Owe  appealed  to  thu 
court. 

Per  Cur.  Carr^  J.  The  facts  proved  funusb  the  strongest 
grounds  to  infer,  that  for  a  series  of  years,  Grore  was  in  the  habit  of 
getting  his  leather  from  Buzzard's  tannery ;  that  though  his  slaves 
were  his  agents,  or  rather  his  instruments  for  carrying  raw  hides 
to  the  tanner,  and  brining  back  tanned  leather,  yet  it  was  he  who 
sent  the  raw  material  and  received  the  manufactured  article  ;  and 
that  he  was  to  pay  the  diflFerence,  if  any,  between  values  of  what 
he  thus  bought  and  sold. 

When  Buzzard's  administrators  rendered  the  account,  at  Gore's 
instance,  he  examined  it,  and  did  not  object  to  any  of  the  charges 
against  him ;  he  only  objected  to  the  charge  of  interest,  and  said 
that  if  they  would  give  him  the  credits  he  was  entitled  to,  he  would 
pay  the  principal.  This  was  a  plain  admission  of  the  justice  of  the 
account,  except  as  to  the  interest,  and  as  to  the  credits  he  claimed, 
which,  however,  he  never  attempted  to  prove  ;  and  this  admission 
alone  affords  a  decisive  answer  to  the  whole  argument  for  the  ap- 
pellant.    Judgment  affirmed. 

6. 
Chastain  v.  Bowman  et  al.   May  T.  1833.    1  Hill's  Rep.  270. 

A  master        Case  ag^nst  the  defendants  as  common  carriers.     It  appeared 

stitate  wT  ^^^y  owned  a  freight  boat  and  put  their  patroon  on  board  to  receive 

dare  hia  a-  freight  for  transportation  of  goods  as  they  passed  down  the  river. 

The  patroon  received  the  plaintiff's  cotton,  which  was  burnt  before 

it  reached  Augusta. 

The  court  below  charged  the  jury,  that  a  slave  might  be  the 
agent  of  his  master,  and  if  his  agency  was  established,  the  master 
was  bound.    Veirdict  for  plaintifi^  and  motion  for  a  new  trial. 

Per  Cur.  Johnson^  J.  Is  it  not  questioned,  that  a  master  may 
constitute  his  slave  his  agent,  and  I  cannot  conceive  of  any  distinc- 
tion between  the  circumstances  which  constitute  a  slave  and  a  free- 
man an  agent.  They  are  both  the  creatures  of  the  principal,  and 
act  upon  his  authority.  There  is  no  condition,  however  degraded, 
which  deprives  one  of  the  right  to  act  as  a  private  agent.  Motion 
dismissed. 
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6.  ' 

tTNiYERSiTTy  &c.  AND  OTHERS  Y.  Cambbbling,  March,  T,  1834. 

Yerger's  Tenn*  Rep,  79. 

This  is  a  writ  of  errcH*,  prosecuted  from  a  decree  rendered  in  the  Theowaet 
chancery  court  at  Columbia,  on  the  6th  March,  18S2.  The  bill  ?f  \^^ 
states,  that  complainant  is  the  only  heir  at  law  of  Col.  Patton,  a  *o  **>«  ^"': 

.  .  rant  issued 

colonel  in  the  North  Carolina  line  during  the  revolutionary  war.  to  the  slave 
That  Col.  Patton  suflered  and  caused  to  enlist  as  a  musician,  in  the  ^  J^^^\^ 
service  of  the  United  States,  his  negro  i|amed  Frederick,  who  f®**^®^®^ 
served  during  the  war  by  consent  of  his  master,  and  was  thus  en- 
titled to  a  one  thousand  acre  warrant  for  his  services.     That  on 
the  8th  August,  1821,  a  warrant.  No.  766,  for  one  thousand  acres, 
issued  to  the  University  of  North  Carolina,  for  the  services  of  said 
slave,  reciting  that  he  died  without  heirs,  which  was  assigned  by 
the  University  to  Andrews,  and  by  Andrews  to  John  Terrill.     It 
was  entered  and  surveyed  in  Dec.  1822,  in  the  name  of  John  Ter- 
rill, and  an  amended  bill  was  filed  stating  that  fact.     A  copy  of  the 
warrant  filed  with  the  bill,  shows  the  interest  in  the  warrant  was 
vested  in  John  Terrill.     The  land  was  not  granted  in  September, 
1823,  when  the  bill  was  filed.     The  bill  was  dismissed  by  the  com- 
plainant against  Andrews,  as  he  had  transferred  his  interest,  and  no 
decree  could  be  had  against  him.     The  University  appeared  by 
their  counsel,  and  a  subpoena  and  a  copy  of  the  bill  were  served 
on  Terrill  in  Weakley  county,  and  against  both  parties  the  bill  was 
set  for  hearing  ex  parte. 

At  September  term,  1829,  it  was  ordered,  by  consent  of  the  par- 
ties, that  this  cause  await  the  final  decision  of  the  supreme  court 
of  errors  and  appeals  in  the  cause  of  Ivey  v.  Pinson  ;  and  in  March 
1832,  th  at  su  having  been  decided,  the  chancellor  pronounced  a 
decree  in  favor  of  complainant.  One  of  the  errors  assigned  was, 
that  the  warrant  issued  to  the  slave,  the  property  of  the  complain- 
ant's father,  was  unauthorized  and  void;  and  vested  no  right  in 
the  complainant. 

Per  Cur,  Catron^  Ch.  J.  It  is  contended,  that  the  act  of  1782,  ch. 
3*  sec.  6.,  never  could  have  intended  to  provide  a  permanent  reward 
in  land,  a  home  and  fireside  for  a  slave  incapable  of  holding  pro- 
perty, without  a  will  of  his  own,  and  who,  from  his  political  and 
moral  condition,  it  was  impossible  to  reward.  This  argument  has 
great  force  in  it ;  but  it  is  addressed  to  us  in  vain.  The  board  of 
commissioners  of  North  Carolina  has  construed  the  act  of  1782, 
and  adjudged  that  negro  Fredericki  for  his  services  as  a  musician 
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in  the  continental  liney  was  entitled  to  one  thousand  acres  of  land. 
By  the  act  of  1804,  ch.  14.,  North  Carolina  reserved  the  excludve 
right  of  issuing  military  warrants,  although  Tennessee  was  en- 
trusted with  power  to  cause  them  to  be  located.  As  between  the 
soldier  and  North  Carolina,  acting  as  a  sovereign  power  through 
her  commissioners,  the  adjudication  that  Frederick  was  entitled  is 
conclusive.  Pinson  and  Hawkins  v.  Ivey,  1  Verger's,  Rep.  303. 
328.  346.  350.  So  far,  all  the  judges  concurred  in  Ivey  and  Pin- 
son  ;  and  which  conclusion  is  supported  by  the  decision  of  the 
supreme  court  of  the  United  States,  in  Comegys  v.  Vasse,  1  Peters' 
Rep.  201.  Was  Col.  Patton  entitled  to  the  warrant  issued  for  the 
services  of  hb  slave  1  In  Pinson  and  Ivey  it  was  adjudged,  that 
North  Carolina  held  the  military  lands  in  trust  for  the  true  owners. 
To  bestow  them  on  others  was  an  act  in  violation  of  the  trust, 
subject  to  be  set  aside  by  the  ordinary  tribunals  of  justice,  notwith- 
standing the  sentence  of  the  board  of  commissioners  of  that  state. 
Frederick,  the  slave  of  Col.  Patton,  earned  this  warrant  as  a 
musician  in  the  continental  line.  What  is  earned  by  the  slave  be- 
longs to  the  master,  by  the  common  law,  the  civil  law,  and  the 
recognized  rules  of  property,  in  the  slave  holding  states  of  this 
union.  Co.  Litt.  117.,  and  Hargrave's  note  ;  Cooper's  Justinian, 
411.;  Tucker's  Black,  part  2.,  appendix  55.  North  Carolina  held 
as  trustee  for  Col.  Patton,  and  after  his  death,  for  his  heir,  Mrs. 
Cambreling.  John  Terrill,  having  purchased  an  equitable  title,  is 
subject  to  the  same  equities  of  his  vendor  as  was  adjudged  in  Ivey 
and  Pinson,  and  is  the  settled  law  of  the  courts  of  chancery.  Craig 
V.  Leiper,  2  Yerger's  Rep.  193.  Owen's  heirs  v.  Stubblefield  and 
others,  Sparta,  1833.     The  decree  will  be  affirmed,  with  costs. 

(B.)  For  his  negligence,  whereby  others  are  injured. 

WiNGis  v.  Smith.    Nov-  T.  1825.  3  M'Cord's  Rep.  400. 

A  matter  ia      Summary  process  against  the  defendant  for  the  negligence  of  his 

not  liable    servant.     It  appeared  the  slave  drove  his  master's  coach  and  left 

ges  from    it  Standing  at  the  door  in  the  street,  when  the  horses  became  fright- 

gence^of     ^^^^9  ^^^  away,  and  broke  the  plaintifTs  bread  cart. 

hiaalave.         The  court  below  supposed  the  accident  to  be  owing  to  the  gross 

negligence  of  the  servant  in  not  continuing  on  the  box  of  the  coach 

and  watching  his  horses,  and  that  the  master  was  liable  therefor. 

Tbt  defendant  appealed  to  this  court. 
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Per  Cwr.  JfoU^  J.  After  referring  to  the  civil  law,  where  a 
person  was  allowed  what  was  called  actio  noxalisy  by  which  a  master 
was  made  liable  for  any  damage  done  to  another  by  his  slave,  such 
as  thefl,  robbery,  or  any  other  damage,  Cooper's  Justinian,  354., 
and  to  PuflFendorflF,  book  3.,  Grotius,  lib.  2.  ch.  17.  375.  This 
point  has  been  settled  by  our  own  courts  in  the  case  of  Snee  v. 
Trice,  2  Bay's  Rep.  345.  In  that  case,  the  defendant's  negroes 
had  suffered  a  fire  to  break  out  from  the  field  where  they  were  at 
work,  and  to  burn  up  the  plaintiff's  crib  of  com.  The  court  held, 
that  the  defendant  was  not  liable  for  tbe  negligence  of  his  servants. 
And  the  question  was  decided  upon  general  principles,  and  not 
upon  the  particular  circumstances  of  the  case.  Whether  the  re< 
suit  of  the  negligence  be  the  burning  of  the  crib  of  com,  or  the 
breaking  of  a  cart,  the  principle  would  be  the  same.  The  rule, 
however,  does  not  extend  to  slaves  who  are  tradesmen,  carriers, 
&c.,  for  there  the  master's  security  for  their  faithful  performance 
of  their  duty  depends  upon  his  holding  them  out  as  capable  of  per- 
forming the  work  or  business  undertaken. 


(C.)  For  torts  and  crimes  coMBaTTED  bt  the  slave. 

1. 
Gtjrrierb  v.  Lambeth.  April  T.  1836.    9  Louisiana  Rep.  339. 

The  plaintiff  brought  an  action  of  damages  against  the  defend- 
ant, and  alleged,  that  he  rented  a  store  of  the  defendant,  and  while  ^^"kJ^S*^' 
he  was  absent,  the  defendant  ordered  one  of  his  slaves  to  nail  up  a  acts  and  in- 
back  window  of  the  store  to  vex  and  harass  him,  tbe  said  plaintiff;  by  hu 
and  the  slave,  in  nailing  up  the  window,  spilt  a  large  quantity  of  iM%ither 
ink  on  the  goods  of  tbe  plaintiff,  and  damaged  them.  Verdict  for  ^y  or  with- 
piamtin,  and  defendant  appealed.  thority,and 

Per  Cur.  Bullard  J.     A  bill  of  exceptions  was  taken  to  the  5i  ^ma-°' 
refusal  of  the  judge  to  instruct  the  jury,  at  the  request  of  defendant's  *®*  *^*^" 
counsel,  that  the  plaintiff  could  not  recover,  unless  it  was  proved  his  offence, 
that  the  act  from  which  the  injury  resulted,  was  done  by  the  order  fence.  *  ^ ' 


*  The  court  held,  in  Snee  ▼.  Trice,  2  Bay's  Rep.  345.,tbat  a  master  is  responsible 
for  the  acts  of  his  servants  and  slaves,  in  all  cases  in  the  way  of  trade,  or  public  em- 
ployment, or  where  any  injury  is  occasioned  to  another  by  any  act  done  by  a  ser- 
vatU,  in  pursuance  of  his  master's  directions,  but  not  for  unauthorized  proceeding* ; 
and  it  seems  ihat  the  English  law,  whksii  holds  masters  responsible  for  tbe  negli- 
gence of  their  servants,  is  not  applicable  to  slavery. 
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and  authority  of  the  defendant,  or  with  his  knowledge  and  appro- 
bation ;  and  that  even  his  subsequent  knowledge  and  approbation 
of  such  act  would  not  make  him  responsible.  But  the  court 
charged,  that  the  master  was  responsible  if  the  damage  had  been 
caused  by  the  slave,  acting  either  by  or  without  the  master's  order. 
We  are  of  opinion,  the  court  did  not  err.  The  civil  code  declares, 
that  '*  the  master  shall  be  answerable  for  all  the  damages  oc- 
casioned by  an  oflfence,  or  quasi  offence  committed  by  his  slave, 
independent  of  the  punishment  inflicted  on  the  slave.''     Art  180. 

2. 

State  v.  Francis  Anone.  May  T.  1819.  2  Nott  &  M'Cord's 
Rep.  27. ;  S.  P.  Snee  v.  Trice,  2  Bay's  Rep,  345.;  State 
V.  Dawson,  2  Bay's  Rep,  360. 

The  extent  ^^^  ^^^'  Richardsofiy  J,  The  law  is  well  settled,  both  in  this 
of  mastera    state  and  abroad,  that  a  master  is  not  liable  for  the  acts  of  his  ser- 

bability. 

vants  unless  done  by  his  authority ;  and  that  the  principal  is  not 
liable  for  the  criminal  acts  of  his  mere  civil  agents  we  fully  recog- 
nize. And  he  cited  Middletown  v.  Fowler,  1  Salk.  Rep.  282.; 
M'Manusv.  Cricket,  1  East's  Rep.  106. 

3. 
Kettletas  v.  Fleet.  Feb.  T.  1811.    7  John's.  Rep.  324. 
a   written       This  was  an  action  to  recover  the  price  of  a  negro  boy  sold  by 

Affee  me  iit 

by  a  mMter  the  plaintiff  to  the  defendant.  The  defendant  gave  notice,  with  the 
dave  to  general  issue,  that  he  would  give  in  evidence,  that  the  plaintiff  had 
manumit      promised  the  boy  in  writinz,  that  he  would  manumit  him  in  eight 

him  18  obli-  *  ,  ... 

gatory— it  years  from  a  certain  period,  upon  condition  of  his  faithful  service 
ne'^vo-  ^  during  that  period  ;  and  that  the  plaintiff  had  no  right  to  transfer 
lemje,  and  ^jjg  jj^y  f^p  ^  longer  period.  The  jury,  under  a  charge  from  the 
tnujt.  court,  found  for  the  defendant. 

On  a  motion  for  a  new  trial  it  was  contended,  that  the  writing 
was  not  obligatory. 

Per  Cur.  The  covenant  of  the  plaintiff  to  manumit  the  negro 
in  eight  years,  on  condition  of  faithful  service,  was  one  that  the 
slave  could  avail  himself  of  if  the  condition  was  fulfilled.  What 
was  said  by  the  court  in  the  case  of  negro  Tom,  5  Johns.  Rep.  365., 
is  to  that  effect.  The  manumission  of  a  slave  does  not  rest  upon 
the  principles  of  a  contract,  depending  upon  a  consideration  ;  but 
it  is  an  act  of  benevolence,  sanctioned  by  the  statute,  and  made 
obligatory,  if  in  writing. 
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4. 
Stbvknson  v.  SmoLBTON.    Feb.  T.  1829.     1  Leigh's  Rep.  72. 

Gibbon  made  a  contract  with  his  slave  Sindeton,  that  he  would  C***nce»7 

o  »  cannot  en- 

emancipate  him  on  the  slave's  paying  him  one  thousand  dollars,  force  a 
and  the  slave  paid  him  $566.  But  no  deed  of  emancipation  was  between 
executed  by  Gibbon.  JJJI^'  ^ 

Per  Cur.  Cahell^  J.  In  the  case  of  Sawney  v.  Carter,  6  Rand's  *«  •>«▼• 
Rep.  173.,  the  court  refused,  on  great  consideration,  to  enforce  a  his  part, 
promise  by  a  master  to  emancipate  his  slave,  where  the  conditions 
of  the  promise  had  been  partly  complied  with  by  the  slave.  It  is 
impossible  to  distinguish  that  case  from  this.  The  court  proceeded 
on  the  principle,  that  it  is  not  competent  to  a  court  of  chancery  to 
enforce  a  contract  between  master  and  slave,  even  although  the  con- 
tract should  be  fully  complied  with  on  the  part  of  the  slave. 

5. 
Emerson  v.  Howland  et  al.    May  T.  1816.     1   Mason's  Rep. 

45. 

The  plaintiff  shipped  his  slave  on  board  the  Ann  Alexander,  for  Where  a 

•    ,       manner 

Norfolk  to  Liverpool,  and  from  thence  to  ports  in  Europe.     The  slave  ia  diii- 
ship  was  captured  on  her  passage  from  Liverpool  to  Archangel  in  f^oofon 
Russia,  and  carried  into  Norway,  and  the  slave  discharged  by  his  *^|^   * 
own  consent     The  ship  was  restored,  and  arrived  in  Boston,  when  ly,  the  mas- 
this  suit  was  commenced  by  the  master  for  his  wages.  cover^^wa^ 

Per  Cur.     Story ^  J.     Capture  does  not  dissolve  the  contract  for  ^f'^j^  ^ 
wages.     The  slave  could  not  consent  to  be  discharged.     The  con-  when  he 
tract  was  entered  into,  by  the  owner  in  Virginia,  and  must  be  con-  returned  to 
strued  with  reference  to  the  fear  loci  contrachu.     In  Virginia,  slavery  g^J^I"^ 
is  expressly  recognized,  and  the  rights  founded  upon  it,  are  incor- 
porated into  the  whole  system  of  the  laws  of  that  state.  The  owner 
of  the  slave  has  the  most  complete  and  perfect  property  in  him. 
The  slave  may  be  sold,  or  devised,  or  pass  by  descent,  in  the  same 
manner  as  other  inheritable  estate.     He  has  no  civil  rights  or  pri- 
vileges.   He  is  incapable  of  making  or  discharging  a  contract,  and 
the  perpetual  right  to  his  services  belongs  exclusively  to  his  owner. 
The  slave   was  illegally   discharged,   and  the  master  is  entitled 
to  recover  his  full  wages  up  to  the  time  when  he  might  have  re- 
turned to  the  United  States. 
30 
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6. 
The  State  v.  Jones.     Dec.  T.  3828.    2  DcTcreaux's  North 

CaroliDa  Rep.  48. 

An  owner      Negro  Charles^  the  property  of  the  defendant,  bad  been  convicted 

who  has  r  J  ^   J 

notice  of  a  ot  ^  rape,  and  executed. 

char***  '^  question  was  made  before  his  honor  Judge  Norwood,  whether 

gainst  his    the  defendant,  as  the  owner  of  the  slave,  was  liable  to  his  prison 

fllAvc   in 

case  of  a  charges,  and  to  the  fee  of  ten  dollars  allowed  for  carrymg  the  sen- 
j°JJ^|^o°"y  tence  of  death  into  execution.  Both  questions  were  decided  for 
^^^^i  '**    ^^^  state,  and  the  defendant  appealed. 

prison  fees,       Per  Cur,     HoUy  J.     From  the  two  acts  of  assembly  recited  in 

fee  allowed  ^^^  ^ase  of  the  State  V.  Isaac,  decided  at  this  term,  2  Dev.  Rep. 

^f  iw  ^^^  ^^'^  ^^^  defendant,  Jones^  the  owner  of  the  slave,  is  liable  for  the 

(Rev.  ch.    costs  of  prosecutiou  against  him,  because  if  the  slave  had  been  a 

carrying      freeman,  his  estate  would  be  liable.     With  respect  to  the  fee  of 

tenceTnto    ^^  ^^^  executing  Charles,  it  is  included,  I  think,  in  the  costs  of 

execution,    prosecution.     In  the  act  of  1797,  (Rev.  ch.  484,)  amongst  other 

fees  to  which  the  sherifi  is  entitled,  for  apprehending  and  carrying 

criminals  to  jail,  ten  shillings  is  allowed  for  carrying  any  sentence 

or  decree  of  the  court  into  execution,  where  the  convict  is  to  be 

corporally  punished,  and  £5  for  the  execution  and  decent  burial  of 

any  one.     By  the  same  act,  provision  is  made  for  the  payment  of 

such  fees  by  the  state,  provided  they  cannot  be  got  out  of  the  estate, 

or  body  of  the  prisoner. 

But  it  declares,  that  no  such  claim  shall  be  allowed,  untU  a  fieri 
faciiM  shall  have  issued  to  the  county  in  which  the  prisoner  may 
be  supposed  to  have  owned  property,  and  the  sheriff's  return  there- 
on, that  nothing  was  to  be  found,  nor  until  a  capias  ad  saiisfacen^ 
duroy  shall  have  issued,  and  if  it  was  executed  upon  the  body  of 
the  criminal,  not  until  he  discharged  himself  by  taking  the  oath  of 
insolvency.  From  this  act  it  appears  that  the  estate  of  the  slave 
would  be  liable  in  case  he  was  a  freeman.  It  follows,  of  course, 
that  his  owner  is  so.     Judgment  affirmed. 


The  owner 


7. 


maybe  MoFFiT  V.  VioN.    March  T.  1833.    5  Louisiana  Rep.  346. 

prosecuted  * 

damages  ^  ^^^  plaintiff  sued  the  defendant  to  recover  the  value  of  goods 
Ac^Miis  ^^^^^^  ^^^^  ^^^  store  by  the  defendant's  slave.  The  defendant  ex- 
slave  be-  cepted  on  the  ground,  that  no  previous  criminal  prosecution  of  the 
minal  pro-  slave  had  taken  place.  The  judge  sustained  the  exception  and 
t^tetSd.^  dismissed  the  petition.     Plaintiff  appealed. 
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Per  Cur.  Mathews,  J.  In  pursuance  of  the  articles  of  the  code 
we  are  of  opinion,  that  a  person  who  suffers  damages  by  the  theft 
or  robbery  of  a  slave,  may  proceed  immediately  and  directly  against 
the  owner  of  such  slave,  and  obtain  judgment  in  the  civil  suit,  to 
ascertain  the  amount  of  damages  without  a  previous  criminal  pros- 
ecution ;  and  that,  on  a  judgment  thus  rendered,  an  execution 
regularly  is  me,  unless  the  owner  of  the  slave  should  choose  to 
abandon  within  three  days  after  the  rendition  of  the  judgment. 

8. 
The  Statb  v.  Isaac.    Dec.   T.  1828.     2  Devereaux's  North 

Carolina  Rep.  47. 

An  indictment  for  murder  had  been  found  against  the  prisoner,  where  a 
a  slave.     On  the  last  circuit,  a  noUe  prostqtn  was  entered :  and  f**^®  **"?. 

'  «  '  '  been  conn- 

upon  the  motion  of  the  owner,  who  had  been  duly  notified  of  the  ned  in  jaU 
charge,  the  prisoner  was  discharged.  But  his  honor,  Judge  Mar-  dictment"*" 
tin,  ordered  the  jail  fees  and  other  costs  to  be  paid  by  the  owner,  ^™"^JJJ; 
from  which  the  latter  appealed  to  this  court.  protequi  \a 

*  *  entered, 

Per  Cur.   Hall,  J.  By  the  act  of  179S,  (Hev.  ch.  381,  sec.  2,)  it  the  owner 

,  having  had 

is  declared,  that  where  a  slave  is  charged  criminally,  his  owner,  due  notice 
provided  he  has  notice  of  it,  is  bound  to  pay  all  costs  attending  the  charge*  is 
trial,  provided  also,  that  the  slave,  if  a  freeman,  would  be  liable  to  !j****®  **^ 

'  »  '  '  dertheacts 

pay  them.  of  1793  and 

1795 

By  the  act  of  1795,  (Rev.  ch.  433.  sec.  7,)  it  is  declared,  that  (Rev.  ch. 
every  person  who  shall  be  committed  to  a  public  jail,  by  lawful  au-  ^^tAi 
thority,  for  any  criminal  offence,  or  misdemeanor  against  the  state,  433.iec.7.) 
shall  bear  all  reasonable  charges  for  carrying  and  guarding  them  to  fees,  as 
the  said  jail,  and  also  for  their  support  therein,  until  lawfully  released.  ^^"I^^^gig, 
And  all  the  estate  which  the  person  possessed  at  the  time  of  commit- 
ting the  offence,  shall  be  subject  to  the  payment  of  the  aforesaid 
charges  and  other  prison  fees,  in  preference  to  all  other  demands. 

From  these  acts  of  the  Legislature,  it  appears  that  Isaac,  if  a 
free  man,  would  be  liable  for  his  prison  fees,  and,  consequently,  his 
owner  is  bound  for  them.     Judgment  affirmed. 

9. 
Caldwell  v.  Sacra.     Spring  T.  181L    6  LittelPs  Rep.  118. 

Per  Cur.     Logrnij  J.     In  an  action  of  trepass  against  Caldwell,  A  man  is 
upon  the  allegation  that  he  had,  or  caused  to  be,  tied  to  the  tail  of  trespass 


committed 
b  V   t 

beat  and  caused  the  said  horse  to  run  as  thereby  to  occasion  his  uave 


a  certain  horse  of  the  plaintiff,  large  sticks  of  wood,  and  had  so        ^^ 

sfa' 
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death.     Upon  the  plea  of  not  guilty,  the  plaintiff  proTed  the  death 
of  the  horse,  occasioned  by  the  sticks  which  had  been  tied  to  his 
tail,  and  the  confession  of  Caldwell,  that  his  negro  boy  had  tied 
sticks  to  the  horse's  tail,  the  horse  having  frequently  broken  into 
his  wheat  field.     Upon  being  then  informed  by  the  witness  that  he 
had  understood  the  horse  had  died  from  the  abuse  occasioned  by 
the  sticks  which  had  been  tied  to  his  tail,  Caldwell  replied  that 
he  was  glad  of  it     Verdict  for  the  plaintiff,  and  motion  for  a  new 
trial.     There  is  no  point  of  difficulty  in  the  cause.     For  whether 
the  conduct  of  the  slave  was  under  the  direction  or  sanction  of  the 
master,  is  not  material  ;    or  whether  the  master's  direction   or 
sanction  thereof  is  tested  by  his  express  command,  or  by  his  pre- 
sence, and  not  forbidding  the  act ;  or  by  other  circumstances  evin- 
cing his  approbation,  is  equally  immaterial.     He  is  in  eithei  case 
liable.     For  the  law  is,  if  one  agree  to  a  trespass  which  has  been 
committed  by  another  for  his  benefit,  this  action  lies  against  him, 
although  it  was  not  done  in  obedience  to  his  command,  or  at  his 
request.     Bac.  Abr.  185.  sect  4.  title  Trepass.     A  fortiariy  ought 
the  master  of  a  slave  to  be  liable  in  such  case  for  the  trespass  of 
the  slave. 

10. 
Cawthorn  v.  Deas.    June  T.  1835.      2  Porter's  Rep.  276 

'  The  master  The  plaintiff  sued  the  defendant  in  trespass,  for  an  injury  to  his 
b  not  nt  property  caused  by  the  negligent  conduct  of  the  defendant's  slaves, 
ble  for  in-       The  court  charged  the  jury,  that  it  was  not  essential  for  the 

juries  cau-         ^     ^  ^  4     j^ 

sed  by  the  plaintiff  to  provc  that  the  slaves  acted  under  their  master's  authority ; 
conduct  of  but  that  in  presumption  of  law,  slaves  were  always  under  their 
whe"n^^not  ^^^^r's  control,  and  that  he  was  liable  for  their  negligent  conduct 
acting  in     Verdict  for  plaintiff. 

his    em-  »»      ^^ 

plovment.  Per  CuT.  Thomton^  J.  The  judgment  must  be  reversed.  By 
£  auSo*'  ^^^  common  law  the  master  is  only  liable  for  torts  done  in  the  ex- 
nty.  ecution  of  hb  authority,  or  for  damage  flowing  from  negligent 

conduct  in  his  employment  But,  according  to  the  civil  law,  though 
the  master  be  liable  for  any  injury  or  damage  done  by  the  slave, 
yet  that  liability  is  limited  to  the  value  of  the  slave,  it  being  always 
in  the  option  of  the  master  to  pay  the  estimate  of  the  damage  done, 
or  surrender  the  body  of  the  slave  as  a  recompense.  We  adopt 
the  common  law  as  applied  to  master  and  servant. 
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11. 

Sawney  v.  Cartbk.     March    T.   1828,     6  Rand's  Rep.  173.; 
S.  P.  Stevensox  v.  SiNaLETON,   1  Leigh's  Rep.  72. 

Per  Cur.  Coalter^  J.  The  pauper,  in  this  case,  claims  his  a  court  of 
freedom  on  an  aUeged  contract  between  his  master  and  him,  at  the  ^t  enforce 
time  he  was  purchased  at  an  executor's  sale,  that  on  paying  his  *  contract 
purchase  money,  he  should  be  free.     He  alleges,  that  he  has  paid  master  and 

slave 

accordingly ;  but  that  his  master  would  not  emancipate  him.  The  whereby 
proof  of  the  contract  is  by  no  means  clear ;  although,  if  that  was  Jl^™"Jhlt 
proved,  and  such  a  contract  could  be  enforced  in  equity,  there  is  ^^  ^*!*  ^ 

^      •' '  emancipate 

proof  enough  in  the  record,  of  his  master  having  received  some  hia  slave 

after  a  cer* 

property,  to  wit,  a  wagon  and  three  horses,  which  the  pauper  tain  condi- 
claimed  as  his  own,  and  the  proceeds  of  his  earning  by  wagoning,  fo°,^ecf  *'" 
to  send  the  case  to  an  account.     There  is  no  case  in  this  court,  ^}^}^^  con- 

dition  naa 

that  I  can  find,  justifying  the  idea  that  a  court  of  equity  can  en-  been  com- 
force  such  a  contract;  but,  the  reverse  has  been  decided,  as  will  by  the 
be  seen  hereaAer.     There  is  no  doubt  that  a  court  of  equity  may 
entertain  a  bill,  where  the  party  has  been  detained  in  slavery ^  and 
has  a  legal  title  to  his  freedom  ;  but  there  is  some  impediment  to 
the  assertion  of  that  right  at  law,  which  would,  in  any  other  case, 
justify  the  interposition  of  a  court  of  equity.     As,  if  the  will,  by 
which  he  was  emancipated,  was  fraudulently  suppressed  or  de- 
stroyed ;  or  a  deed,  prior  to  that  of  emancipation,  and  which  had 
been  abandoned,  was  fraudulently  set  up  as  a  bar  to  the  recovery 
at  law ;  as  was  lately  decided  in  the  case  of  Talbert  v.  Jenny,  6 
Rand's  Rep.  59.     In  the  case  of  Dempsey  v.  Lawrence,  Gilm's 
Rep.  333.,  the  pauper  was  not  so  before  the  court,  as  that  the  mer- 
its could  be  decided,  either  by  the  court  below,  or  by  this  court. 
The  bill  was  dismissed ;  and  this  court  only  sent  the  case  back,  to 
be  placed  in  a  situation  in  which  it  could  be  tried  on  the  merits. 
How  this  court  would  have  decided,  could  the  merits  have  been 
gone  into,  cannot,  therefore,  be  known ;  and,  consequently,  that 
case  can  give  no  rule  in  this.     The  case  of  John  Rose,  a  pauper, 
V.  Haxwell,  adra'r  of  Duncan   Rose,  juu.,  was  decided  in  this 
court  against  the  pauper.     That  was  a  very  strong  case  for  the 
pauper,  as  I  find  by  my  note  of  it,  though  I  was  not  present  when 
it  was  decided.     According  to  these  notes,  it  appears,  that  this 
man  belonged  to  the  estate  of  the  late  Col.  Banister,  near  Peters- 
burg ;  that  he  was  the  son  of  Duncan  Rose,  the  elder,  who,  on 
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bis  death  bed,  recommended  him  to  the  care  of  hit  nephew,  the  in- 
testate of  tlie  appellee.  On  the  sale  of  Banister's  estate,  he  was 
purchased  by  Dr.  Wilson  for  90Z.,  who  sold  him  to  the  intestate 
for  the  same  sum.  The  intestate  then  put  him  apprentice  to  a  car- 
penter. After  his  apprenticeship,  he  worked  as  a  journeyman, 
and  down  to  the  death  of  the  intestate,  worked  for  himself,  and 
was  treated  as  a  freeman  by  his  employer,  who  paid  him  his  earn- 
ings. The  intestate  frequently  admitted  that  he  was  free,  and  said 
that  he  had  paid  him  his  purchase  money,  and  more ;  and  never 
interfered  with  him  as  a  slave.  His  administrator  always  consid- 
ered him  as  free  ;  but  finding  that  he  had  not  been  emancipated 
by  deed,  and  not  knowing  but  that  he  would  be  taken  to  pay 
debts,  considered  it  his  duty  to  take  him  as  a  slave.  He  says  he 
is  not  hostile  to  his  claim  to  freedom  ;  but  suggests,  for  the  consid- 
eration of  the  court,  whether  a  contract  for  freedom  can  be  set  up 
in  a  court  of  equity,  and  whether  any  other  mode  of  eniancipatwn 
than  that  prescribed  by  law,  can  be  sustained.  By  the  act  of  May, 
1723,  4  Stat.,  at  Large,  132.,  it  is  enacted,  that  no  negro,  mulatto, 
or  Indian  slave,  shall  be  set  free  on  any  pretence  whatever,  except 
for  some  meritorious  service,  to  be  adjudged  and  allowed  by  the 
governor  and  council,  and  license  therefor  first  had  and  obtained  ; 
that  if  they  shall  be  otherwise  set  free,  it  shall  be  lawful  for  the 
churchwardens,  and  they  are  required,  to  take  ihem  up  and  sell 
them  as  slaves,  &c.  This  is  re-enacted  by  the  act  of  October, 
1748,  G  Stat.,  at  Large,  112.  By  the  act  of  May,  1782,  11  stat., 
at  Large.,  39,  reciting,  that  application  had  been  made  to  empoicer 
persons  disposed  to  emancipate  their  slaves  to  do  so,  it  is  enacted 
that  it  shall  hereafter  be  la^^ul  for  any  person,  by  his  last  will  and 
testament,  or  by  any  other  instrument  in  writing,  under  his  or  her 
hand  and  seal,  attested  and  proved  in  the  county  court  by  two  wit- 
nesses, &c.,  to  emancipate  his  slaves,  or  any  of  them,  &c.  This 
act  is  brought  into  the  revision  of  1794,  ch.  103.,  sec:  36.,  by 
the  2Gth  section  of  which,  1  Rev.  Code,  433,  it  is  made  unlawful 
to  permit  slaves  to  go  at  large,  and  hire  themselves  out,  under 
penalty  of  being  apprehended  and  sold  ;  and  is  also  brought  into 
that  of  1819.  sec.  53.,  p.  433. 

It  has  also  been  decided  by  this  court,  that  a  deed  of  emancipa- 
tion, not  recorded  in  the  proper  court,  but  in  some  other,  gives  no 
title  to  freedom,  until  properly  recorded.  Givens  v.  Mann,  6 
Munf.  Rep.  191.;  Lewis  v.  Fnllerton,  1  Rand's  Rep.  15. 


LtABlLITY  OF  OTHERS  TO  THE  MASTER  FOR,  &c.  239 

(XVII.)  OF  THE  LIABILITY  OF  OTHERS  TO  THE 
MASTER  FOR  A3USING  HIS  Si  AVE. 

(A.)  Bt  assaulti.no,  beating,  or  harboring  him. 

1. 

CoRNPUTB  V.  Dale.   April  T.  1800.   1  Har.  &  John's.  Rep.  4. 

This  was  an  action  of  trespass  for  an  assault  and  battery  com-  Trespasd 
mitted  by  the  defendant  on  the  plaintiffs  slave.  T***  °**^  J*® 

•^  *^  by  a  master 

It  was  contended,  that  the  action  could  be  sustained,  and  that  it  foranas- 

1  y*  .  I  ...       sault  and 

was  not  necessary  to  prove  a  loss  of  service  ;  that  an  action  might  battery  on 
be  supported  forbearing  the  plaintiflTs. horse,  2  Lutw.  1481 ;  20  {jni^'^tbe 
Viner^s  Abr.  454 ;  and  that  the  lord  might  have  an  action  for  the  attended 
battery  of  his  villein  which  is  founded  on  this  p  inciple,  that  as  the  of  service. 
villein  could  not  support  the  action,  the  injury  would  be  without 
redress  unless  the  lord  could.     On  the  other  side,  it  was  said,  that 
Ld.  Ch.  J.  Raymond  had  decided,  that  an  assault  on  a  horse  was 
no  cause  of  action,  unless  accompanied  with  a  special  damage. 

Ch.  J.  Chase  assigned,  among  other  reasons,  for  the  decision  in 
favor  of  the  defendant,  that  the  action  did  not  lie,  because  there 
was  not  a  reciprocity  of  action ;  no  action  being  maintainable 
against  a  master  for  an  assault  and  battery  committed  hy  his  slave  ; 
and  that  the  injury  to  the  slave  was  not  dispunishable,  it  being  in- 
dictable as  an  offence  ;  and  that  without  an  injury  or  wrong  to 
the  master,  no  acrion  could  be  sustained.  And  see  Bel  more  v. 
Caldwell,  2  Bibb's  Rep.  76,  where  the  court  say,  that  actual  pos- 
session of  the  slave  by  the  master  is  necessary  to  entitle  him  to  an 
action  of  trespass  for  bearing  him. 

2.        • 
Smith  v.  Hancock.    4  Bibb's  Rep.  222. 

Held  by  the  court,  that  in  an  action  of  trespass  for  bearing  a  slave,  justlfica- 
the  property  of  the  plaintiff,  whereby  he  died,  the  defendant  may  **°°  °^' 
justify  by  showing  that  the  slave  was  at  an  unlawful  assembly  com- 
bining to  rebel,  and  that  he  refused  to  surrender,  and  resisted  by 
force. 

3. 
State  v.  Hale.     Dec.   T.  1823.  2  Hawk's  Nordi  Carolina 

Rep.  582.  A  battery 

committed 

This  was  an  indictment  charging  the  defendant  with  having  onaiiav*, 
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nojiutifica-  committed  an  assault  on  a  slave,  and  with  inhumanly  beating 
cuiiiBtan-  wounding,  &c.  The  jury  found,  that  the  defendant  committed 
LmS^^bIm  personal  violence  on  the  slave,  mentioned  in  the  indictment,  hy 
Aown,  is     striking  him  :   and  whether  this  amounted  to  the  offence  charged, 

anindicta- 

bie  offence,  they  referred  it  to  the  court  to  decide.     The  judge  below  rendered 
judgment  for  the  defendant,  and  the  state  appealed. 

TayloTj  Ch.  J.  The  indictment,  in  this  case,  is  for  an  inhuman 
assault  and  battery,  but  the  special  verdict  states,  that  the  defend- 
•  ant  struck  the  slave.  The  question,\therefore/f)resented  to  the 
court,  is,  whether  a  battery,  committed  on  a  slave,  no  justification, 
or  circumstances  attending  it  being  shown,  is  an  indictable  of- 
fence. As  there  is  no  positive^  law,  decisive  of  the  question,  a 
solution  of  it  must  be  deduced  from  general  principles,  from  rea« 
sonings  founded  on  the  common  law,  and  adapted  to  the  existing 
condition  and  circumstances  of  our  society,  and  indicating  that  re- 
sult which  is  best  adapted  to  general  expedience.  Presumptive 
evidence  of  what  this  is,  arises,  in  some  degree,  from  usage,  of 
which  the  legislature  must  have  been  long  since  apprised,  by  the 
repeated  conviction  and  punishment  of  persons  charged  with  this 
offence.  It  would  be  a  subject  of  regret  to  every  thinking  person, 
if  courts  of  justice  were  restrained,  by  any  austere  rule  of  judica- 
ture, from  keeping  pace  with  the  march  of  benignant  policy  and 
provident  humanity,  which  for  many  years  has  characterised  every 
legblative  act  relative  to  the  protection  of  slaves,  and  which  Chris- 
tianity, by  the  mild  diffusion  of  its  light  and  influence,  has  contri- 
buted to  promote  ;  and  even  domestic  safety  and  interest  equally 
enjoin. 

The  wisdom  of  this  course  of  legislation  has  not  exhausted  itself 
on  the  specific  objects  to  which  it  was  directed,  but  has  produced 
wider  and  happier  consequences,  in  securing  to  this  class  of  persons, 
milder  treatment  and  more  attention  to  their  safety.  For  the  very 
circumstance  of  their  being  brought  within  the  pale  of  legal  pro- 
tection has  had  a  corresponding  influence  upon  the  tone  of  public 
feeling  towards  them  ;  has  rendered  them  of  more  value  to  their 
masters,  and  suppressed  many  outrages,  which  were  before  but  too 
frequent.  It  is,  however,  objected  in  this  case,  that  no  offence  has 
been  committed,  and  the  indictment  is  not  sustainable,  because  the 
person  assaulted  is  a  slave,  who  is  not  protected  by  the  general 
criminal  law  of  the  state  ;  but  that,  as  the  property  of  an  indi\ndual, 
the  owner  may  betedressed  by  a  civil  action.  But  though  neither 
the  common  law,  nor  any  other  code  yet  devised,  by  man,  could 
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foresee  and  specify  every  case  that  might  arise,  and  thus  supercede 
the  use  of  reason  in  the  ordinary  affairs  of  life,  yet  it  furnishes  the 
principles  of  justice  adapted  to  every  state  and  condition  of  society. 
It  contains  general  rules,  fitted  to  meet  the  diversified  relations, 
and  various  conditions  of  social  man.  Many  of  the  most  important 
of  these  rules  are  not  set  down  in  any  statute  or  ordinance,  but  de- 
pend upon  common  law  for  their  support ;  of  this  description  is  the 
rule,  that  breaking  the  public  peace  is  an  offence,  and  punishable 
by  fine  and  imprisonment.  An  assault  and  battery  is  not  indictable 
in  any  case  to  redress  the  private  injury  ;  for  that  is  to  be  effected 
by  a  civil  action  ;  but,  because  the  offence  is  injurious  to  the  citizens 
at  lai^e  by  its  breach  of  the  peace,  by  the  terror  and  alarm  it  ex- 
cites, by  the  disturbance  of  that  social  order  which  is  the  primary 
object  of  the  law  to  maintain,  and  by  the  contagious  example  of 
crimes. 

The  instinct  of  a  slave  may  be,  and  generally  is,  tamed  into  sub- 
servience to  his  master's  will,  and  from  him  he  receives  chastise- 
ment, whether  it  be  merited  or  not,  with  perfect  submission  ;  for 
he  knows  the  extent  of  the  dominion  assumed  over  him,  and  that 
the  law  ratifies  the  claim.  But  when  the  same  authority  is  wan- 
tonly usurped  by  a  stranger,  nature  is  disposed  to  assert  her  rights, 
and  to  prompt  the  slave  to  a  resistance,  often  momentarily  suc- 
cessful, sometimes  fatally  so.  The  public  peace  b  thus  broken,  as 
much  as  if  a  free  man  had  been  beaten,  for  the  party  of  the  aggres- 
sor is  always  the  strongest,  and  such  contests. usually  terminate  by 
overpowering  the  slave,  and  inflicting  on  him  a  severe  chastisement, 
without  regard  to  the  original  cause  of  the  conflict.  There  is, 
consequently,  as  much  reason  for  making  such  offences  indictable, 
as  if  a  white  man  had  been  the  victim.  A  wanton  injury  commit- 
ted on  a  slave  is  a  great  provocation  to  the  owner,  awakens  his 
resentment,  and  has  a  direct  tendency  to  a  breach  of  the  peace, 
by  inciting  him  to  seek  immediate  vengeance.  If  resented  in  the 
heat  of  blood,  it  would  probably  extenuate  'a  homicide  to  man- 
slaughter, upon  the  same  principle  with  the  case  stated  by  Lord 
Hale,  that  if  A.  riding  on  the  road,  B.  had  whipped  his  horse  out  of 
the  track,  and  then  A.  had  alighted  and  killed  B.  These  offences  are 
usually  committed  by  men  of  .dissolute  habits,  hanging  loose  upon 
society,  who,  being  repelled  from  association  with  well  disposed 
citizens,  take  refuge  in  the  company  of  colored  persons  and  slaves, 
whom  they  deprave  by  their  example,  embolden  by  their  famili- 
arity, and  then  beat,  under  the  expectation  that  a  slave  dare  not 
'  31 
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resent  a  blow  irom  a  white  man.  If  such  offences  may  be  com* 
mitted  with  impunity,  the  public  peace  will  not  only  .be  ren- 
dered extremely  insecure,  but  the  value  of  slave  property  must  be 
much  impaired,  for  the  offenders  can  seldom  make  any  reparation 
in  damages.  Nor  is  it  necessary,  in  any  case,  that  a  person  who 
has  received  an  injury,  real  or  imaginary,  from  a  slave,  should 
carve  out  his  own  justice ;  for  the  law  has  made  ample  and  sum- 
mary provision  for  the  punishment  of  all  trivial  offences  committed 
by  slaves,  by  carrying  them  before  a  justice,  who  is  authorized  to 
pass  sentence  for  their  being  publicly  whipped.  1  Rev.  Code,  448. 
This  provision,  while  it  excludes  the  necessity  of  private  vengeance, 
would  seem  to  forbid  its  legality,  since  it  effectually  protects  all 
persons  from  the  insolence  of  slaves,  even  where  their  masters  are 
unwilling  to  correct  them  upon  complaint  being  made.  The  com- 
mon law  has  often  been  called  into  efficient  operation,  for  the  pun- 
ishment  of  public  cruelty  inflicted  upon  animals,  for  needless  and 
wanton  barbarity  exercised  even  by  masters  upon  their  slaves,  and 
for  various  violations  of  deceny,  morals,  and  comfort.  Reason 
and  analogy  seem  to  require  that  a  human  being,  although  the 
subject  of  property,  should  be  so  far  protected  as  the  public  might 
be  injured  through  him. 

For  all  purposes  necessary  to  enforce  the  obedience  of  the  slave, 
and  tQ  render  him  useful  as  property,  the  law  secures  to  the  master 
a  complete  authority  over  him,  and  it  will  not  lightly  interfere  with 
the  relation  thus  established.  It  is  a  more  effectual  guarantee  of 
his  right  of  property,  when  the  slave  is  protected  from  wanton  abuse 
from  those  who  have  no  power  over  him ;  for  it  cannot  be  disputed, 
that  a  slave  is  rendered  less  capable  of  performing  his  master^s  ser- 
vice, when  he  finds  himself  exposed  by  the  law  to  the  capricious 
violence  of  every  turbulent  man  in  the  community. 

Mitigated  as  slavery  is  by  the  humanity  of  our  laws,  the  refine- 
ment of  manners,  and  by  public  opinion,  which  revolts  at  every 
instance  of  cruelty  towards  them,  it  would  be  an  anomaly  in  the 
system  of  police  which  affects  them,  if  the  offence  stated  in 
the  verdict  were  not  indictable.  At  the  same  time  it  is  undeniable, 
that  such  offence  must  be  considered  with  a  view  to  the  actual 
condition  of  society,  and  the  difference  between  a  white  man  and 
a  slave,  securing  the  first  from  injury  and  insult,  and  the  other 
from  needless  vblence  and  outrage.  From  this  difference  it  arises, 
that  many  circumstances  which  would  not  constitute  a  legal  pro- 
vocation for  a  battery  committed  by  one  white  man  on  an  other. 
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would  justify  it,  if  committed  on  a  slave,  provided  the  battery  were 
not  excessive*  It  is  impossible  to  draw  the  line  with  precision,  or 
lay  down  the  rule  in  the  abstract ;  but  as  was  said  in  Tacket's  case, 
the  circumstances  must  be  judged  of  by  the  court  and  jury,  with  a 
due  regard  to  the  habits  and  feelings  of  society*  But  where  no 
justification  is  shown,  as  in  this  case,  I  am  of  oimiion  the  indict- 
ment is  maintainable. 

HtUl^  J.  I  concur  in  the  opinion  given.  I  think  it  would  be 
highly  improper  that  every  assault  and  battery  upon  a  slave  should 
be  considered  an  indictable  offence  ;  because  the  person  making 
it  might  have  matter  of  excuse  or  justification  on  his  side,  which 
could  not  be  used  as  a  defence  for  committing  an  assault  and  bat- 
tery upon  a  free  person.  But  where  an  assault  and  battery  is 
committed  upon  a  slave  without  cause,  lawful  excuse,  or  without 
sufficient  provocation,  I  think  it  amounts  to  an  indictable  offence. 
Much  depends  upon  the  circumstances  of  the  case  when  it  hap- 
pens ;  these  circumstances  are  not  set  forth  in  this  case,  and  I 
think  it  material  that  they  should  appear.  I  therefore  think,  the 
judgment  of  the  court  below  should  be  reversed,  and  a  new  trial 
granted  for  that  purpose. 

Henderson,  J.  concurred. 

4. 

The  State  v.  Mansr.  Spring  T.  1834.  2  HilPs  Rep.  453.; 
S.  P.  Hilton  v.  Caston,  2  Bailey's  Rep.  98.;  White  v. 
Chambers,  2  Bay's  Rep.  70.;  State  v.  Chbatwood,  2  Hill's 
Rep.  459. 

Per  Cur,     O'JWo//,  J.     The  criminal  offence  of  assault  and  The   mas- 
battery  cannot,  at  common  law,  be  committed  on  the  peraon  of  a  %[^^ 
slave.     For  notwithstanding  for  some  purposes  a  slave  is  regarded  ^^  o^  hi« 
in  law  as  a  person,  yet  generally  he  is  a  mere  chattel  personal, 
and  his  right  of  personal  protection  belongs  to  his  master,  who  can 
maintain  an  action  of  trepass  for  the  battery  of  his  slave. 

There  can  be  therefore  no  offence  against  the  state  for  a  mere 
beating  of  a  slave  unaccompanied  by  any  circumstances  of  cruelty, 
or  an  attempt  to  kill  and  murder.  The  peace  of  the  state  is  not 
thereby  broken  ;  for  a  slave  is  not  generally  regarded  as  legally 
capable  of  being  within  the  peace  of  the  state.  He  is  not  a  citizen, 
and  is  not  in  that  character  entitled  to  her  protection.. 
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5. 
State  v.  Maker.    Spring  T.  1834.    2  Hill's  Rep.  453. 

And  a  per-      The  defendant  was  indicted^for  an  assault  and  battery,  with  an 

indicte/for  intent  to  murder  a  slaTe.    (y^eal  J.  held,  that  although  at  common 

wiih^nrent  ^^^  ^^  indictment  lay.  for  an  assault  and  battery  upon  a  slave,  yet 

to  kUi  a     by  the  act  of  1821.,  Acts,  p.  12.  an  assault  with  an  intent  to  murder 

a  slave  is  indictable.     The  act  of  1821.,  changing  the  murder  of 

a  slave  from  a  mere  misdemeanor,  which  it  was  under  the  act  of 

1740,  to  a  felony,  and  the  attempt  to  commit  a  felony,  whether 

by  statute  or  common  law,  is  a  misdemeanor,  punishable  by  fine 

and  inprisonment,  at  the  discretion  of  the  court. 

6. 

The  State  v.  Mann.  Dec.  T.  1829.  2  Devereaux's  North  Caro- 
lina Rep.  263. 

The  mas-  The  defendant  was  indicted  for  an  assault  and  battery  upon  Lydia, 
{SblcTto^an  ^^^  slave  of  One  Elizabeth  Jones.  On  the  trial  it  appeared,  that  th« 
indicunent  defendant  had  hired  the  slave  for  a  year ;  that  durinir  the  term  the 

for  a  batte-  .  J         9  o 

ry  commit-  slave  had  committed  some  small  offence,  for  which  the  defendant 
^  t£\e.  undertook  to  chastise  her ;  that  while  in  the  act  of  so  doing,  the 
slave  ran  off;  whereupon  the  defendant  called  upon  her  to  stop, 
which  being  refused,  he  shot  at  and  wounded  her.  The  judge  in 
the  court  below  charged  the  jury,  that  if  they  believed  the  punish- 
ment inflicted  by  the  defendant  was  cruel  and  unwarrantable,  and 
disproportionate  to  the  offence  committed  by  the  slave,  that  in  law 
the  defendant  was  guilty,  as  he  had  only  a  special  property  in  the 
slave.  A  verdict  was  returned  for  the  state,  and  the  defendant  ap- 
pealed. 

Per  Cur,  Ruffin,  J.  A  judge  cannot  but  lament,  when  such 
cases  as  the  present  are  brought  into  judgment.  It  is  impossible 
that  the  reasons  on  which  they  go  can  be  appreciated,  but  where 
institutions  similar  to  our  own  exist,  and  are  thoroughly  understood. 
The  struggle,  too,  in  the  judge's  own  breast  between  the  feelings  of 
the  man,  and  the  duty  of  the  magistrate,  is  a  severe  one,  present- 
ing strong  temptation  to  put  aside  such  questions,  if  it  be  possible. 
It  is  useless,  however,  to  complain  of  things  inherent  in  our  political 
state.  And  it  is  criminal  in  a  court  to  avoid  any  responsibility  which 
the  laws  impose.  With  whatever  reluctance,  therefore,  it  is  done, 
the  court  is  compelled  to  express  an  opinion  upon  the  extent  of 
the  dominion  of  the  master  over  the  slave  in  North  Carolina.  The 
indictment  charges  a  battery  on  Lydia,  a  slave  of  Elizabeth  Jones. 
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Upon  the  face  of  the  indictment,  the  case  it  the  same  as  The  State 
V.  Hall,  2  Hawks'  Rep.  582.     No  bait  is  found  with  the  rule  then 
adopted,  nor  would  be,  if  it  were  now  open.      But  it  is  not  open ; 
for  the  question  as  it  relates  to  a  battery  on  a  slave  by  a  stranger 
is  considered  as  settled  by  that  case.     But  the  evidence  makes  this 
a  different  case.     Here  the  slave  had  been  Aired  by  the  defendant, 
and  was  in  his  possession  ;  and  the  battery  was  committed  during 
the  period  of  hiring.     With  the  liabilities  of  the  hirer  to  the  gene- 
ral owner,  for  an  injury  permanently  impairing  the  value  of  the 
slave,  no  rule  now  laid  down  is  intended  to  interfere.     That  is  left 
upon  the  general  doctrine  of  bailment.  The  inquiry  here  is,  whether 
a  cruel  and  unreasonable  battery  on  a  slave,  by  the  hirer,  is  in- 
dictable.     The  judge  below  instructed  the  jury,  that  it  is.     He 
seems  to  have  put  it  on  the  ground,  that  the  defendant  had  but  a 
special  property.     Our  laws  uniformly  treat  the  master  or  other 
person  having  the  possession  and  command  of  the  slave,  as  entitled 
to  the  same  extent  of  authority.     The  object  is  the  same,  the  ser- 
vice of  the  slave ;  and  the  same  powers  must  be  conBded.     In  a 
criminal  proceeding,  and  in^deed  in  reference  to  all  other  persons 
but  the  general  owner,  the  hirer  and  possessor  of  the  slave  in  rela- 
tion to  both  rights  and  duties,  is,  for  the  time  being,  the  owner. 
This  opinion  would,  perhaps,  dispose  of  this  particular  case  ;   be- 
cause the  indictment,  which  charges  a   battery  upon  the  slave 
of  Elizabeth  Jones,  is   not  supported  by  proof  of  a  battery  upon 
defendant's  own  slave ;    since    different    justifications    may    be 
applicable  to  the  two  cases.      But  upon  the  general  question, 
whether  the   owner  is  answerable  crmifMliter^  for  a  battery  upon 
his  own  slave,  or  other  exercise  of  authority  or  force,  not  for- 
bidden by  statute,   the  court  entertains  but  little  doubt.     That 
he   is  so  liable,   has    never    been  decided  ;    nor,    as  far  as  is 
known,  been,  hitherto  contended.     There  has  been  no  prosecu- 
tions of  the  sort.     The  establbhed  habits  and  uniform  practice 
of  the  country  in  this  respect,  is  the  best  evidence  of  the  por- 
tion of  power  deemed   by  the  whole  community  requisite    to 
the  preservation  of  the  master's  dominion.     If  we  thought  differ- 
ently, we  could  not  set  our  notions  in  array  against  the  judgment 
of  every  body  else,  and  say  that  this,  or  that  authority,  may  be 
safely  lopped  off.  This  has  indeed  been  assimilated  at  the  bar  to  the 
other  domestic  relations  ;  and  arguments  drawn  from  the  well-es- 
tablished principles,  which  confer  and  restrain  the  authority  of  the 
parent  over  the  child,  the  tutor  over  the  pupil,  the  master  over  the 
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apprentice,  have  been  pressed  on  us.  The  court  does  not  recog- 
nise their  application.  There  is  no  likeness  between  the  cases. 
The  J  are  in  opposition  to  each  other,  and  there  is  an  impassable 
gulf  between  them.  The  diflference  is,  that  which  exists  between 
freedom  and  slaver^^-and  a  greater  cannot  be  imagined.  In  the 
one,  the  end  in  view  is  the  happiness  of  the  youth,  born  to  equal 
rights  with  that  governor,  on  whom  the  duty  devolves  of  trainii^ 
the  young  to  usefulness,  in  a  station  which  he  is  afterwards  to  as- 
sume among  freemen.  To  such  an  end,  and  with  such  a  subject, 
moral  and  intellectual  instruction  seem  the  natural  means  ;  and 
for  the  most  part,  they  are  found  to  suffice.  Moderate  force  is 
superadded,  only  to  make  the  others  effectual.  If  that  fail,  it  is 
better  to  leave  the  party  to  his  own  headstrong  passions,  and  the 
ultimate  correction  of  the  law,  than  to  allow  it  to  be  immoderately 
inflicted  by  a  private  person.  With  slavery  it  is  far  otherwise. 
The  end  is  the  profit  of  the  master,  his  security  and  the  public 
safety  ;  the  subject,  one  doomed  in  his  own  person,  and  his  pos- 
terity, to  live  without  knowledge,  and  without  the  capacity  to  make 
any  thing  his  own,  and  to  toil  that  another  may  reap  the  fruits. 
What  moral  considerations  shall  be  addressed  to  such  a  being,  to 
convince  him  what,  it  is  impossible  but  that  the  most  stupid  must 
feel  and  know  can  never  be  true  ;  that  he  is  thus  to  labor  upon  a 
principle  of  natural  duty,  or  for  the  sake  of  his  own  personal  hap- 
piness, such  services  can  only  be  expected  from  one  who  has  no 
will  of  his  own  ;  who  surrenders  his  will  in  implicit  obedience  to 
that  of  another.  Such  obedience  is  the  consequence  only  of  un- 
controlled authority  over  the  body.  There  is  nothing  else  which 
can  operate  to  produce  the  effect.  The  power  of  the  master 
must  be  absolute,  to  render  the  submission  of  the  slave  perfect.  I 
most  freely  confess  my  sense  of  the  harshness  of  this  proposition. 
I  feel  it  as  deeply  as  any  man  can.  And  as  a  principle  of  moral 
right,  every  person  in  his  retirement  must  repudiate  it.  But  in  the 
actual  condition  of  things,  it  must  be  so.  There  is  no  remedy. 
This  discipline  belongs  to  the  state  of  slavery.  They  cannot  be 
disunited,  without  abrogating  at  once  the  rights  of  the  master,  and 
absolving  the  slave  from  his  subjection.  It  constitutes  the  curse  of 
slavery  to  both  the  bond  and  the  free  portions  of  our  population. 
But  it  is  inherent  in  the  relation  of  master  and  slave.  That  there 
may  be  particular  instances  of  cruelty  and  deliberate  barbarity. 
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where  in  conscience  the  law  might  properly  interfere,  is  most 
probable. 

The  difSculty  is  to  determine,  where  a  court  may  properly  be- 
ipn.  Merely  in  the  abstract  it  may  well  be  asked,  which  power  of 
the  master  accords  with  right.  The  answer  will  probably  sweep 
away  all  of  them.  But  we  cannot  look  at  the  matter  in  that  light. 
The  truth  is,  that  we  are  forbidden  to  enter  upon  a  train  of  general 
reasoning  on  the  subject.  We  cannot  allow  the  right  of  the  mas- 
ter to  be  brought  into  discussioQ  in  the  courts  of  justice.  The 
slave,  to  remain  a  slave,  must  be  made  sensible  that  there  is  no 
appeal  from  his  master;  that  his  person  is,  in  no  instance, 
usurped ;  but  is  conferred  by  the  laws  of  man,  at  least,  if  not 
by  the  law  of  Grod.  The  danger  would  be  great  indeed,  if  the 
tribunals  of  justice  should  be  called  on  to  graduate  the  punish- 
ment appropriate  to  every  temper,  and  every  dereliction  of  me- 
nial duty.  No  man  can  anticipate  the  many  and  aggraved  provo- 
cations of  the  master  which  the  slave  would  be  constantly  stimu- 
lated, by  his  own  passions,  or  the  instigation  of  others,  to  give  ;  or 
the  consequent  wrath  of  the  master,  prompting  him  to  bloody  ven- 
geance, upon  the  turbulent  traitor ;  a  vengeance  generally  prac- 
tised with  impunity,  by  reason  of  its  privacy.  The  court,  therefore, 
disclaims  the  power  of  changing  the  relation  in  which  these  parts 
of  our  people  stand  to  each  other. 

We  are  happy  to  see,  that  there  is  daily  less  and  less  occasion 
for  the  interposition  of  the  courts.  The  protection  already  afforded 
by  several  statutes,  that  all  powerful  motive,  the  private  interest  of 
the  owner,  the  benevolence  towards  each  other,  seated  in  the 
hearts  of  those  who  have  been  born  and  bred  together,  the  frowns 
and  deep  execrations  of  the  community  upon  the  barbarian,  who 
is  guilty  of  excessive  and  brutal  cruelty  to  his  unprotected  slave, 
all  combined,  have  produced  a  mildness  of  treatment,  and  atten- 
tion to  the  comforts  of  the  unfortunate  class  of  slaves,  greatly  miti- 
gating the  rigors  of  servitude,  and  ameliorating  the  condition  of 
the  slaves. 

The  same  causes  are  operating,  and  will  continue  to  operate 
with  increased  action,  until  the  disparity  in  numbers  between  the 
whites  and  blacks  shall  have  rendered  the  latter  in  no  degree  dan- 
gerous to  the  former,  when  the  police  now  existing  may  be  further 
relaxed.  This  result,  greatly  to  be  desired,  may  be  much  more 
rationally  expected  from  the  events  above  alluded  to,  and  now  in 
process,  than  from  any  rash  expositions  of  abstract  truths,  by  a 
judiciary  tainted  with  a  (kite  and  fanatical  philanthropy,  seeking  to 
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redress  an  acknowledged  evi],  by  means  still  more  wicked  and 
appalling  than  even  that  evil.  I  repeat,  that  I  would  gladly  have* 
avoided  this  ungrateful  question.  But  being  brought  to  it,  the 
court  is  compelled  to  declare,  that  while  slavery  exists  amongst  ut 
in  its  present  state,  or  until  it  shall  seem  fit  to  the  legislature  to 
interpose  express  enactments  to  the  contrary,  it  will  be  the  impera- 
tive duty  of  the  judges  to  recognize  the  full  dominion  of  the  owner 
over  the  slave,  except  where  the  exercise  of  it  is  forbidden  by  stat- 
ute. And  this  we  do  upon  the  ground,  that  this  dominion  is  essen- 
tial to  the  value  of  slaves  as  property,  to  the  security  of  the  master, 
and  the  public  tranquility,  greatly  dependent  upon  their  subordi- 
nation ;  and,  in  fine,  as  most  effectually  securing  the  general  pro- 
tection and  comfort  of  the  slaves  themselves.  Judgment  below 
reversed  ;  and  judgment  entered  for  the  defendant. 

7. 
SciDMORE  v.  SsaTH.    Aug.   T.  1816.     13  John's  Rep.  322. 

Tbeitatute       Trespass  for  harboring  the  plaintiff's  man  servant.     It  was  ob- 
Sai^nn^'  jected,  that  it  ought  to  have  been  debt  under  the  statute  for  the 

■laves  and     penalty. 

cumuia-  Fer  Gut.     The  statute  penalty  for  harboring  slaves  and  ser- 

vants, is  cumulative,  and  does  not  destroy  the  common  law  remedy. 

8. 
Brown  and  Boisseau.     April   T.   1810.     1  Munf.  Rep.  288. 

Jostifica-  Trespass   for  breaking   the   plaintiff's  close,  and   beating  his 

tioniiitref-  slaves.  The  defendants  pleaded,  jointly,  not  guilty.  On  the  trial 
they  oflered  testimony  tending  to  show  in  mitigation  of  damages, 
that  the  plaintiff  had  given  a  general  permission  to  Brown  to  visit 
his  negro  quarters,  and  chastise  any  of  his  slaves  who  might  be 
found  acting  improperly.  The  court  refused  to  hear  the  testimo- 
ny, although  the  beating  of  the  negroes  by  Boisseau,  was  in  the 
presence  of  Brown,  and  with  his  assent.  It  was  admitted,  that  no 
permission  had  been  given  to  Boisseau.     Verdict  for  plaintiff. 

Ter  Cur,     Tvcker^  J.     The  evidence  was,  in  my  opinion,  most 
properly  rejected.  Bjoane  and  Flemings  Js.,  concurred. 
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(B.)  For  maiming  or  killing  him. 

1. 
Crawford  v,  Cheney.    Sept.   T.    1824.    15  Mwtin*s  LouisH 

ana  Rep  142. 

Per  Cur.     Porter^  J.     This  is  an  action  brought  to  rfecovet*  for  kUUnjr 
the  price  of  a  negro  whom  the  plaintiff  charges  the  defendant  with  *  "^^^^  P«- 
having  shot  and  killed.     The  evidence  on  which  the  jury  found  a  evidence 
verdict,  comes  up  on  the  record,  and  the  defendant  renews  here,  a  the  verdict 
motion  which  he  unsuccessfully  made  in  the  court  below,  for  a 
new  trial,  on  the  ground  of  the  finding  being  contrary  to  law  and 
evidence.     The  testimony,  it  has  been  argued,  is  weak,  and  it  is 
perhaps  so ;  but  the  act  charged  here  is  one  rarely  committed  in 
presence  of  witnesses ;  and  the  most  that  can  be  expected  in  cases 
of  this  kind,  is  the  presumptions  that  result  from  circumstances.' 
A  most  respectable  jury,  who  knew  the  parties,  have  found  a  ver- 
dict in  favor  of  the  plaintiff,  and  we  are  unable  to  say  the  evidence 
authorizes  us  to  reverse  the  judgment  rendered  therein.     We  be- 
lieve justice  has  been  done,  and  when  the  proceedings  of  the  infe- 
rior court  terminate  there,  as  we  think  they  have  in  the  instance 
before  us,  a  stronger  case  than  this  must  be  presented,  to  induce 
us  to  send  the  cause  to  a  new  trial.     Judgment  affirmed. 

2. 
JouRDAN  V.  Patton.     July  T.  1818.    5  Martinis  Louisiana 

Rep.  615. 

Per  Cur.     Mathews^  J.     The  pliantiff  claims  damages  for  an  If  on  an 
injury  done  to  one  of  her  slaves,  by  one  of  the  defendant's.     She  h°i"uve 
obtained  judgment ;  and  the  defendant  appealed.     The  injury  done  the  plaintiff 
to  the  slave  was  of  such  a  nature  as  to  render  him  wholly  useless :  hitf  full  va- 
his  only  eye  having  been  put  out.    The  parish  court  decreed  that  property  \n 
the  plaintiff  should  recover  twelve  hundred  dollars,  the  supposed  {J^JJjfj^f** 
value  of  the  slave,  and  a  further  sum  of  twenty-five  dollars  a  fendant,oii 

.  ^,  .      ,   ,  J  xi.   A  AL      payment  of 

month,  from  the  time  he  was  deprived  of  his  sight ;  and  that  the  thejudg- 
defendant  should  pay  the  physician's  bill  and  two  hundred  dollars  ™®°'- 
for  the  sustenance  of  the  slave  during  his  life,  and  that  he  should 
remain  for  ever  in  the  possession  of  the  plaintiff.  We  are  of  opi- 
nion, that  this  judgment  is  erroneous,  in  giving  damages  for  the  full 
value  of  the  slave,  and  compensation  for  the  loss  of  his  labor, 
from  the  time  he  became  blind,  during  an  undetermined  period. 
33 
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Further  y  it  is  thougbt  to  be  erroneous,  in  decreeing  that  the  de- 
fendant should  pay  two  hundred  dollars  for  the  subsistance  of  the 
slave,  and  that  he  should  remain  forever  in  the  possession  of  the 
plaintiff.  Tbe  most  that  could  have  been  equitably  claimed,  in  ad- 
dition to  the  full  value  of  the  slave,  was  legal  interest  thereon  ; 
which,  though  it  could  not  be  given  as  interest,  upon  an  uncertain 
and  unliquidated  sum,  might  have  been  taken  into  view,  in  estimat- 
ing and  fixing  the  damages.  In  the  present  case,  from  a  com- 
parison of  the  testimony,  as  to  the  value  of  the  slave,  we  are  of 
opinion  that  full  and  complete  indemnity  has  been  given  for  a  total 
loss.  When  the  defendant  shall  have  paid  the  sum  thus  decreed, 
we  are  of  opinion  that  the  slave  ought  to  be  placed  in  his  posses- 
sion, deeming  that  the  judgment  making  full  compensation  to  the 
owner  operates  a  change  of  property.  In  this  view  of  the  case, 
that  part  of  the  judgment  of  the  parish  court,  which  orders  the  de- 
fendant to  pay  two  hundred  dollars,  is  evidently  erroneous.  The 
principle  of  humanity,  which  would  lead  us  to  suppose  that  the 
mistress,  whom  he  had  long  served,  would  treat  her  miserable 
blind  slave  with  more  kindness  than  the  defendant,  to  whom  the 
judgment  ought  to  transfer  him,  cannot  be  taken  into  considera- 
tion in  deciding  this  case.  Cruelty  and  humanity  ought  not  to 
be  presumed  against  any  person.  A  remedy  for  them  can  only  be 
applied,  when  they  are  legally  proven.  The  judgment  of  the 
parish  court  being  erroneous,  in  these  points,  it  is  ordered,  ad- 
judged and  decreed,  that  it  be  annulled,  avoided,  and  reversed ;  and 
this  court,  proceeding  to  give  such  judgment  as,  in  their  opinion, 
ought  to  have  been  given  in  the  court  below,  it  b  further  order- 
ed, adjudged,  and  decreed,  that  the  plaintiff  recover  from  the  de- 
fendant the  sum  of  twelve  hundred  dollars,  as  an  indemnification  for 
the  value  of  the  slave,  and  that  she  shall  further  recover  the  amount 
of  all  expenses  incurred  for  the  attendance  and  treatment  of  the 
slave,  with  costs  of  suit  in  the  inferior  court. 

S. 
State  v.  Cheatwood.    Fall  T.  1834.    2  Hill's  Rep.  459. 

the  cnSic         Indictment  for  the  murder  of  a  slave  under  the  act  of  1821. 
wo!^  of         "^^^  defendant  was  convicted,  and  moved  in  arrest  of  judgment, 
the  itatute.  on  the  ground  that  the  indictment  did  not  charge  the  crime  in  the 
words  of  the  statute.    The  words  in  the  statute  were  "  wilfully,  de- 
liberately, and  maliciously  did  murder;'*  the  words  in  the  indict- 
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ment  were,  **  wilfully,  deliberately  and  maliciously  did  kill  and  mur- 
der." 

itarpeTy  J.  decided  the  variance  was  immaterial. 

4.      • 
State  v-  Cheatwood.  Fall  T.  1834.    2  Hill's  Rep.  459. 

Harper^  J.  held,  that  the  object  of  the  act  of  1821,  relative  to  interpreta- 
the  murder  of  slaves,  was  to  make  the  murder  of  a  slave  of  the  **°"  ^^  t® 

act  of  1821 

same  grade  and  character  as  the  murder  of  a  white  man  or  free-  relating  to 
man  at  common  law,  and  is  to  be  made  out  by  the  same*  kind  of  "^     ^ 
proof. 

5. 
Perrib  v.  Williams.  May  T.  1827.     17  Martin's  Louisiana 

Rep.  695. 

• 

Per  Cur.     MaXhewSy  J.     This  is  an  action  of  trespass,  in  which  Inanactlom 

the  plaintiff  claims  damages  for  4he  loss  of  a  slave  which  she  alleges  m  for 

to  have  been  killed  by  the  defendant's.     They  severed  in  their  pSiStiff*8^ 

answers  to  the  petition,  and  separate  verdicts  and  judgments  were  ■**^®'  ^ 

^^^  If  iff  y  Krv 

rendered  against  them.     Williams  alone  appealed.     Two  bills  of  permitted 
exceptions  are  found  in  the  record,  whieh.  must  be  disposed  of.  out  a 
The  first  is  to  the  opinion  of  the  judge,  a  quOf  by  which  he  author-  ^^^^^  °^ 
ized  the  plaintiff  to  strike  out  a  count  in  her  petition,  which  rela-  the  defend- 
ted  to  the  conduct  of  the  appellant  as  an  overseer.     The  allega-  manage- 
tions  in  that  part  of  the  petition  had  no  relation  to  the  trespass  in  ^^^^Inik 
which  the  slave  was  destroyed ;  but  only  charged  the  overseer  with 
gross  negligence  and  mismanagement  of  the  plantation  and  slaves 
of  the  appellee.     It,  in  truth,  was  a  declaration  of  facts,  making 
an  entire  and  distinct  cause  of  action*     This  part  of  the  suit  was 
dismissed,  by  leave  of  the  court,  after  the  cause  was  submitted  to 
the  jury ;  but  not  until  Williams  had  been  allowed  to  amend  his 
pleas,  by  discontinuing  a  claim  in  recommendation  for  wages  as 
overseer.     Under  such  circumstances,  and  in  pursuance  of  the 
code  of  practice,  we  are  of  opinion,  that  the  court  below  did  not 
err  in  permitting  the  plaintiff  to  discontinue  that  part  of  her  suit 
which  related  to  the  neglect  and  bad  conduct  of  the  defendant  as 
overseer. 
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6. 

The  State  of  Mississippi  v.  Jones.    June  T.  1820.  Walk- 

er's  Rep.  83. 

In  the  state       P^r  Cur.     Clarke^  J.     The  question  in  this  case,  arising  in  ar- 
r^  nlmr^  rest  of  judgment,  transferred  on  doubts  from  Adams  superior 
(tor  may  be  court,  IS,  whether,  in  this  state,  murder  can  be  committed  on  a 
by  the  kill-  slave.     Because  individuals  may  have  been  deprived  of  many  of 
•S^c    a/    *l^^>r  rights  by  society,  it  does  not  follove,  that  they  have  been  de- 
T^"  J^  .**y  prived  of  all  their  rights.     In  some  respects,  slaves  may  be  consi- 
of  a  free-    dercd  as  chattels,  but  m  others,  they  are  regarded  as  men.     1  be 
law  views  them  as  capable  of  committing  crimes.     This  can  only 
be  upon  the  principle,  that  they  are  men  and  rational  beings.  The 
Roman  law  has  been  much  relied  on  by  the  counsel  of  the  defend- 
ant.    That  law  was  confined  to  the  Roman  Empire,  giving  the 
power  of  life  and  death  over  captives  in  war,  as  slaves,  but  it  no  more 
extended  here,  than  the  similar  power  given  to  parents  over  the  lives 
of  their  children.  Much  stress  has  also  been  laid  by  the  defendant's 
counsel,  on  the  case  ci^ed  from  Taylor's  Reports,  decided  in  North 
Carolina;  yet,  in  that  case,  two  judges  against  one  were  of  opinion, 
that  killing  a  slave  was  murder.     Judge  Hall,  who  delivered  the 
dissenting  opinion  in  the  above  case,  based  his  conclusions,  as  we 
conceive,  upon  erroneous  principles,  by  considering  the  laws  of 
.  Rome  applicable  here.     His  inference,  also,  that  a  person  cannot 
be  condemned  capitally,  because  he  may  be  liable  in  a  civil  action, 
is  not  sustained  by  reason  or  authority,  but  appears  to  us  to  be  in 
direct  opposition  to  both.     At  a  very  early  period  in  Virginia,  the 
power  of  life  over  slaves  was  given  by  statute  ;  but  Tucker  ob- 
serves, that  as  soon  as  these  statutes  were  repealed,  it  was  at  once 
considered  by  their  courts,  that  the  killing  of  a  slave  might  be  mur- 
der. Commonwealth  V.  Dolly  Chapman;  indictment  for  maliciously 
stabbing  a  slave  under  a  statute.  It  has  been  determined  in  Virginia 
that  slaves  are  persons.     In  the  constitution  of  the  United  States, 
slaves  are  expressly  designated  as  ^^  persons."     In  this  state  the 
legislature  have  considered  slaves  as  reasonable  and  accountable 
beings,  and  it  would  be  a  stigma  upon  the  character  of  the  state, 
and  a  reproach  to  the  administration  of  justice,  if  the  life  of  a  slave 
could  be  taken  with  impunity,  or  if  he  could  be  murdered  in  cold 
blood,  without  subjecting  the  offender  to  the  highest  penalty  known 
to  the  criminal  jurisprudence  of  the  country.     Has  the  slave  no 
rights,  because  he  is  deprived  of  his  freedom  ?     He  is  still  a  hu* 
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man  being,  and  possesses  all  those  rights  of  which  he  is  not  de- 
prived by  the  positive  provisions  of  the  law  ;  but  in  vain  shall  we 
look  for  any  law  passed  by  the  enlightened  and  philanthropic  legis- 
lature of  this  state,  giving  even  to  the  master,  much  less  to  a  stran- 
ger, power  over  the  life  of  a  sMve.  Such  a  statute  would 
be  worthy  the  age  of  Draco  or  Caligula,  and  would  be  con- 
demned by  the  unanimous  voice  of  the  people  of  this  state,  whe^e 
even  cruelty  to  slaves,  much  less  the  taking  away  of  life,  meets  with 
universal  reprobation.  By  the  provisions  of  our  law,  a  slave  may 
commit  murder,  and  be  punished  with  death,  why  then  is  it  not 
murder  to  kill  a  slave  1  Can  a  mere  chattel  commit  murder,  and 
be  subject  to  punishmenti 

Villeins,  in  England,  were  more' degraded  than  our  slaves.  It  is 
true,  that  formerly  the  murder  of  a  villein  was  not  punished  with 
death,  but  neither  was  the  murder  of  a  freeman  then  so  punished. 
The  only  difference  between  the  freeman  and  the  slave  was  in  the 
magnitude  of  the  fine*  In  England,  killing  a  villein  was  as  much 
murder  as  killing  a  lord.  Yet  villeins  were  then  the  most  abject 
slaves,  and  could  be  bought  and  sold  as  chattels ;  but  because 
slaves  can  be  bought  and  sold,  it  does  not  follow  that  they  can  be 
deprived  of  life.  The  right  of  the*  master  "exists  not  by  force  of 
the  law  of  nature  or  nations,  but  by  ^rtue  only  of  the  positive  law 
of  the  state ;  and  although  that  'gives  to  the  master  the  right  to 
command  the  services  of  the  slave,  requiring  the  master  to  feed 
and  clothe  the  slave  from  infancy  till  death,  yet  it  gives  the  master 
no  right  to  take  the  life  of  the  slave  ;  and  if  the  offence  be  not 
murder,  it  is  not  a  crime,  and  subjects  the  offender  to  no  punish- 
ment. The  taking  away  the  life  of  a  reasonable  creature,  under 
the  king's  peace,  with  malice  aforethought,  express  or  implied,  is 
murder  at  common  law.  Is  not  a  slave  a  reasonable  creature  ? — 
is  he  not  a  human  being  1  And  the  meaning  of  thb  phrase,  rea- 
sonable  creature^  is  a  human  being.  For  the  killing  a  lunatic,  an 
idiot,  or  even  a  child  unborn,  is  murder,  as  much  as  the  killing  a 
philosopher ;  and  has  not  the  slave  as  much  reason  as  a  lunatic,  an 
idiot,  or  an  unborn  child  ?  All  are  in  the  king's  peace,  except 
alien  enemies,  flagrante  belli.  A  distinction  once  existed  in 
England,  between  the  killing  a  Dane  and  a  Saxon  ;  but  even  in 
Coke's  time  the  killing  any  rational  being  was  murder.  Jews  were 
then  regarded  in  a  light  more  odious  than  the  most  abject  slave  ; 
yet  to  kill  them  was  murder.  So,  to  kill  one  attainted,  or  an  out- 
lawed felon,  or  even  an  alien  enemy,  except  in  battle,  might  be 
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murder.  The  term,  "  king's  peace;''  means  the  place  where  the 
crime  is  committed,  the  actual  venue,  and  not  a  particular  class  of 
human  beings. 

At  one  period  of  the  Roman  history,  a  history  written  in  the 
blood  of  vanquished  nations,  slaves  were  regarded  as  captives, 
whose  lives  had  been  spared  in  battle,  and  the.  savage  conqueror 
might  take  away  the  life  of  the  captive,  and  therefore  he  might 
take  away  the  life  of  the  slave.  But  the  civil  law  of  Rome  extir- 
pated this  barbarous  privilege,  and  rendered  the  killing  a  slave  a 
capital  offence.  When  the  northern  barbarians  overian  South- 
ern Europe,  they  had  no  laws  but  those  of  conquerors  and  con- 
quered, victors  and  captives  ;  yet,  even  by  this  savage  people,  no 
distinction  was  recognized  between  the  killing,  in  oold  blood,  a 
slave  or  a  freeman.  And  shall  this  court,  in  the  nineteentk  cen- 
tury, establish  a  principle  too  sanguinary  for  the  code  even  of  the 
Goths  and  Vandals,  and  extend  to  the  whole  community,  the  right 
to  murder  slaves  with  impunity  1 

The  motion  to  arrest  the  judgment  must  be  overruled. 

7. 
Commonwealth  v.  Carver.    June  T.  1827.     5  Rand's  Rep. 

^   6jp0. 

A  negro  The  prisoner  was  indicted  for  feloniously,  maliciously,  and  un- 
protected 'awfully  shooting,  with  intent  to  maim,  disfigure,  disable,  and  kill, 
by  the  act  a  ncero  man  slave  of  the  name  of  Armistead,  the  property  of  An- 

of  9th  Feb.  ^  .  ^  r      r       ^ 

1819,  a-  drew  Houten,  under  the  act  of  9th  of  February,  1819.  The 
^wfui  °°'  ]^^S^  doubted  whether  a  negro  slave  is  the  subject  or  person  on 
■***??J.»°g'  which  the  offence  created,  and  the  penalties  prescribed  by  the  act 
&c  by  a  can  be  committed  or  incurred,  adjourned  the  case  to  the  general 
court. 

The  CourL  BrocJzenbroughy  J.,  after  referring  to  Dolly  Chappie's 
case,  1  Virg.  Cas.  184.,  declared,  that  a  slave  was  a  person  on 
whom  the  offence  of  stabbing  and  shooting  might  be  committed ; 
and  that  the  act  was  intended  to  protect  slaves  as  well  as  free  per* 
sons  from  such  outrages. 

It  may  be  further  remarked,  that  there  appears  no  reason,  arising 
from  the  relative  situation  of  master  and  slave,  why  a  free  person 
should  not  be  punished  as  a  felon  for  maiming  a  slave.  Whatever 
power  our  laws  may  give  to  a  master  over  his  slave,  it  is  as  impor- 
tant for  ihe  interest  of  the  former,  as  for  the  safety  of  the  latter,  that 
a  stranger  should  not  be  permitted  to  exercise  an  unrestrained  and 


free  per- 
■on. 
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lawless  authority  over  him.    The  opinion  of  the  court  is,  diat  judg- 
ment ought  not  to  be  arrested. 

8 
Fields  v.  The  State  of  Tennessee.  Jan.  T.  1829.    1  Yer- 

ger's  Rep.  156. 

Whytej  J.     The  jiUintiff  in  error  was  indicted  in  the   circuit  The  felo- 
court  of  tbe  jcouoty  of  Maury,  for  the  murder  of  a  negro  man  jUg  ofa^ 
slave,  named  Peter,  the  property  of  a  certain  David  Jeffries. —  without 
Upon   the  indictment .  he  pleaded  not  guilty.     The  jury  found  malice,  ig 
him  not  guilty  of  the  murder  as  charged  in  the  bill  of  indict-  ter. 
ment,  but  guilty  of  the  manslanghterf  Ih  feloniously  slaying  the 
oegro  slave  Peter. 

Upon  the  verdict  it  was  moved,  for  the  plaintiff  in  error  by  his 
counsel,  that  no  judgment  should  be  rendered   against  him,   be- 
cause  the  jury  found  him  guilty  of  manslaughter  only,  which 
crime,  where  the  person  slain  was  a  slave,  doet  not  in  point  of  law 
exist.  The  court  overruled  the  motion  in  arrest  of  judgment,  and 
passed  sentence  upon  him,  that  he  be  burned  in  the  brawn  of  the 
left  hand,  be  imprisoned  thirty  days,  and  pay  the  costs  of  the  pro- 
secution.    From  which  judgment  an  appeal,  in  the  nature  of  a 
writ  of  error,  was  taken  to  this  court.     It  was  contended  for  the 
plaintiff  in  error,  in  a  very  able  and  learned  argument,  that  the 
common  law  of  England  ought  not  to  guide  the  investigation,  and 
govern  the  decision  of  this  question  ;  for  that  slavery  never  ex- 
isted in  England,  and,  therefore,  the  principles  of  the  common  law 
could  not  have  in  view,  nor  in  any  part  be  founded  upon  a  state  of 
society  which  had  no  existence  in  that  country.     That,  although 
the  colonial  government  of  England,  or  Great  Britain,  extended 
to  these   states  before  the  revolution,  yet  the  law  of  nations,  on 
which  slavery  depended,  and  the  municipal  regulations  of  each 
government  on  the  subject,  formed  the  code  of  laws  by  which  all 
questions  regarding  slaves  should  be. governed  ;  and,  therefore, 
the  law  of  nations,  with  municipal  regulations,  or  legislative  acts 
of  the  colonial  government  of  North  Carolina  before  the  revolu- 
tion, and  the  acts  of  assembly  of  North  Carolina  and   Tennessee 
since  the  revolution,  should  govern  this  case.  That  by  the  law  of 
nations,  as  it  formerly  existed,  the  master  had  an  absolute  and  un- 
limited power  over  the  life  and  fortune  of  his  slave  ;  that  in  later 
times,  municipal  law  has  abridged  this  power  of  the  master,  and 
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produced  amelioration  in  the  state  of  slaves.  But  this  ameliora- 
tion or  abridgment  of  the  power  of  the  master,  is  only  co-exten- 
sive with  the  municipal  assumption,  leaving  with  him  that  portion 
not  expressly  taken  away.  From  this  view  it  follows,  that  the 
wilfully  or  maliciously  killing,  with  malice  aforethought,  a  negro 
or  mulatto  slave,  being  made  murder,  and  the  offender  punishable 
with  death,  without  benefit  of  clergy,  by  the  act  of  1799,  ch.  9., 
does  not  include  or  embrace  any  other  kind  of  homicide  but'Uhe 
one  mentioned  ;  and  the  jury  in  the  present  case,  having  found 
the  plaintiff  in  error  guilty  of  manslaughter,  being  a  different  and 
inferior  grade  to  that  stated  in  the  act,  is  not  an  offence  within  it ; 
and  there  being  no  other  act  of  assembly,  making  a  felonious  and 
wilful  killing  of  a  slave  punishable,  the  judgment  of  the  circuit 
court  is  erroneous.  We  cannot  concur  with  the  view  the  learned 
counsel  has  taken  of  this  case,  and  assent  to  the  position,  that  the 
common  law,  or  its  principles,  are  not  to  have  an  influence  ui 
the  decision  of  this  case.  It  is  true,  as  observed  in  the  argument, 
that  pure  and  proper  slavery  never  subsisted  in  England,  giving 
the  master  the  power  of  life  and  death  over  the  slave  ;  but  a  spe- 
cies of  slavery,  or  servitude,  existed  there  from  the  earliest  times ; 
the  subjects  of  it  were  not  styled  slaves,  but  villeins ;  and  their 
state  and  circumstances  much  resemble  that  of  our  slaves  at  the 
present  day.  These  villeins  were  either  regardant,  that  is,  an- 
nexed to  the  manor  or  land,  or  villeins  in  gross,  or  at  large  ;  that 
is,  annexed  to  the  person  of  the  master,  or  lord,  as  he  is  called  in 
the  books.  Both  classes  were  transferrable  by  deed  from  one  cor- 
ner to  another;  neither  could  leave  their  master  without  his  per- 
mission 5  and  if  they  ran  away,  or  were  purpoined  from  him, 
might  be  claimed  and  recovered  by  action  like  beasts  and  other 
chattels. 

The  children  of  villeins  were  also  in  the  same  state  of  bondage 
with  their  parents,  but  followed  the  condition  of  their  father — free, 
if  he  was  free  ;  and  villein,  if  he  was  villein  ;  differing  in  that  re- 
spect with  the  condition  of  our  slaves,  when  the  maxim  of  the  civil 
law,  that  partus  sequUur  ventrem  prevails.  Neither  could  the  villein 
acquire  property  for  his  own  benefit,  the  maxim  applying  quicquid 
acquiretur  servoy  acquiretur  domino ;  nor  could  he  support  an  action 
against  his  master  for  beating  him,  which  privilege  the  master 
could  always  exert  with  impunity,  as  no  civil  remedy  lay  for  him 
against  his  lord.     Such  was  the  civil  relation  existing  between  the 
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master  and  Tilleiii  at  the  commoti  law.  See  S  Black.  Com.  93,  94. ; 
Litt.  S.  129.  194. ;  Co.  Litt  117.  A.  But  whilst  the  common  law 
noticed  and  sanctioned  these  harsh  characteristics  of  the  villein's 
condition,  il  guarded  hii^  person  as  an  ohjeot  of  the  criminal  law; 
and  protected  him  agaiasi  the  atrocious  injuries  of  his  lord  ;  for  he 
might  not  kill  or  maim  him ;  and  for  these  he  shall  be  indicted  at 
the  suit  of  the  king,  S  Black.  Com.  94. ;  1  Inst  110.  h. ;  Lit 
sec.  194. 

xnis  short  review  of  the  condition  of  villein  at  the  common  law 
exhibits  a  strong  resemblance  to  the  condition  of  our  slaves ;  the 
principal  feature  of  both  are  the  same,  and  differing  only  in  some 
mlnuiiai  which  do  not  require  to  be  noticed.  Why  then  do  not  the 
principles  of  the  common  law  apply,  as  iar  as  the  state  or  condition  is 
similar,  the  one  to  the  other!  Our  ancestors  brought,  upon  their 
emigration,  the  common  law  with  them  as  their  rule  of  action,  and 
still  retain  it  where  applicable.  So  it  was  declared  upon  the  first 
settlement  of  North  Carolina,  in  the  act  of  1715,  ch.  dl.,  sec.  6. 
So,  also,  after  the  revolution  in  1778,  it  is  again  declared,  **  that  all 
such  parts  of  the  common  law  as  were  heretofore  in  force  and  use 
within  this  territory,  as  are  not  destruotive  of,  repugnant  to^  or  in* 
consistent  with,  the  freedom  or  independence  of  this  state,  and  the 
form  of  govef nment  therein  established,  and  wluch  have  not  been 
otherwbe  provided  for,  in  the  whole  or  in  part  not  abrogated,  re* 
pealed,  or  expired,  are  hereby  declared  to  be  in  full  force  in  Ae 
state."     Act  of  April,  1778,  ch.  5.  sec.  2. 

By  the  common  law,  murder,  according  to  Lord  Coke,  S  Inst. 
47.,  is  ^^  where  a  person  of  sound  mind  and  discretton  Hnlawfully 
killeth  any  reasonable  creature,  in  being,  under  the  king's  peace, 
^ith  malice  aforethought,  either  express  or  implied ;"  manslaughter, 
by  Blackstone,  4  Com.  191.,  is  defined  to  be  ^^the  unlawful 
killing  of  another,  without  malice,  either  express  or  impUed."  Both 
these  definitions  include  the  villein,  and  the  negro  or  mulatto  slave. 
Our  act  of  assembly  of  1799,  ch.  9.  sec.  1.,  enacts,  '^that  if  any 
person  shall  wilfully  and  malieiously,  with  malice  aforethought, 
kill  any  negro  or  mulatto  slave  whatsoever,  on  due  and  legal  con- 
viction thereof,  in  any  superior  court  of  the  district  wherein  such 
offence  shall  have  been  committed,  be  deemed  guilty  of  murder,  as 
if  such  person,  so  killed,  had  been  a  freeman,  and  shall  suffer 
death  without  benefit  of  clergy ;  any  law,  usage  or  custom,  to  the 
contrary  notwithstanding."  This  statute  makes  the  same  act  mur- 
er,  and  punishable  with  death,  which  is  so  at  the  common  law. 
33 
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If  it  ia  asked  then,  why  was  this  statute  made  if  the  same  aet  wa« 
murder  and  punishable  with  death  at  the  common  law  1  it  was  made 
in  consequence  of  the  prior  act  of  1774,  having  enacted,  that  the  kill- 
ing a  slave  under  such  circumstances  that  would  have  constituted 
murder  by  a  freeman  doing  so,  should  be  punished  only  with 
twelve  months'  imprisonment  for  the  first  offence.  This  act  having 
so  far  superceded  the  common  law  on  the  same  mattert  the  legis- 
lature willing  it,  in  1799,  that  this  act  of  1774,  should  be  repe^ed, 
and  the  common  law  be  restored  ;  instead  of  a  repeal  in  tenns, 
made  an  express  provision  on  the  same  subject  matter,  operating 
as  a  repeal,  and  enacting  that  the  killing,  which  by  the  act  of  1774 
was  punishable  only  by  twelve  months'  imprisonment,  should  be 
punishable  with  death.  It  is  now  said  that  by  these  acts  no  such 
crime  exists  in  our  law  as  manslaughter,  or  the  wilfully  and  felo- 
niously killing  a  slave ;  for  that  the  municipal  regulation  of  the 
courts^  or,  in  other  words,  the  acts  of  assembly,  do  not  in  terms, 
or  otherwise,  declare  its  existence.  It  is  answered,  that  the  legis- 
lature in  the  acts  of  1774  and  1799,  legislated  upon  a  set  of  facta 
constituting  murder  ;  and  the  act  of  1784  says,  when  the  subject 
of  them  is  a  slave,  the  punishment  is  twelve  months'  imprisonment. 
Now,  if  after  the  passage  of  the  act  of  1784,  it  would  be  a  correct  con- 
struction to  say,  that  as  murder,  which  is  a  more  heinous  offence 
than  manslaughter,  is  made  only  punishable  by  imprisonment  for 
twelve  months,  therefore,  the  less  offence  of  manslaughter  does  not 
exist ;  or  if  it  does  exist,  is  not  punishable  at  all  Would  it  not  be  an 
equally  correct  construction  to  say,  that  the  repeal  of  this  act  of 
1774,  by  the  act  of  1799,  was  a  repeal  of  its  imputed  oonsequnces 
and  construction,  as  well  as  of  its  express  enactments.  But  the 
case  is,  that  neither  the  act  of  1774,  or  the  act  of  1799,  speak  of 
manslaughter,  or  the  state  of  faets  which  constitute  the  offence  of 
manslaughter  in  law.  On  the  other  hand,  it  may  be  safely  said, 
that  if  there  is  no  act  of  assembly  of  North  Carolina,  or  of  the  ter* 
ritorial  government,  or  of  our  own  government,  the  offence  ctf 
manslaughter,  when  a  negro  or  mulatto  slave  is  the  subject  of  it, 
from  our  criminal  code,  exists  by  the  common  law  :  because  it  ia 
the  unlawful  killing  of  a  human  being ;  and  this  definition  of  the 
offence  is  as  well  applicable  to  the  negro  or  mulatto  slave,  as  the 
villein. 

We  have  already  seen,  that  by  the  common  law,  the  villein  was 
protected,  as  to  his  life  and  Kmbs,  against  the  atrocity  of  the  lord  or 
owner.  This  case  is  that  of  a  stranger  committing  the  act,  and 
not  the  lord  or  owner.     This  matters  not,  for  the  law  ib  the  same 
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in  both  cases  :  if  there  were  a  difference  by  analogy  to  their  civil 
ci?il  rights,  it  would  operate  against  the  stranger.  Thus,  an  action 
of  assault  and  battery  cannot  be  supported  by  the  villein  against  his 
lord,  for,  being  his  servanty  he  had  a  right  to  beat  him  at  pleasure, 
not  extending  to  life  or  member,  but  to  the  like  action  by  the  villein. 
Versus  non  dommum,  nan  valebit  ei  exception  quia  est  servus  alienus, 
ex  quo  mhU  ad  ipsum^  utrum  liber  sit  non  servus.  If  being  his  servusy 
waui  good  answer  by  the  lord,  in  an  action  of  assault  and  battery^ 
burnot  available  for  him  on  indictment  for  homicide  or  mayhem, 
still  less  must  be  that  otalienw  serous  in  th6  mouth  of  a  stranger, 
upon  the  like  indictment. 

The  judgment  rendered  in  the  present  case  is  upon  a  verdict  of 
the  jury  given  on  an  indictment  for  murder,  finding  that  the  plain«> 
tiff  in  error  is  not  guilty  of  the  murder  charged  in  the  bill  of  in« 
dictment ;  but  he  is  guilty  of  manslaughter  in  feloniously  slaying 
the  negro  slave,  Peter.  It  is  the  same  judgment  that  would  have 
been  rendered  against  the  plaintiff  in  error,  if  the  subject  of  the 
homicide  had  been  a  freeman,  instead  of  a  negro  slave.  There  is 
no  law  authorizing  any  distinction  between  the  two  cases.  There 
was  no  distinction  at  common  law  between  the  judgments  in  homi- 
cide, for  the  killing  a  freeman,  and  killing  a  villein.  The  words  of 
lord  Coke  are  express  to  this  point ;  he  says,  **  he  that  killed  his 
villein,  should  have  the  same  judgment  as  if  he  killed  a  freeman.'' 
1  Inst.  116.  b.  It  may  be  also  observed,  that  the  finding  of  the 
jury  in  this  case,  is  the  usual  finding  upon  a  bill  of  indictment  for 
murder,  where  the  facts  of  the  case  admit  of  it,  and  is  a  proceed- 
ing  at  common  law,  and  sanctioned  by  it.  See  1  Black.  Com. 
48.,  where  he  says,  ''  the  common  law,  properly  so  called,  is  that 
law  by  which  proceedings  and  determinations  in  the  king's  ordinary 
courts  of  justice  are  guided  and  directed." 

Pecky  J.  Defendant  was  indicted  in  the  circuit  court  of  Maury 
county,  for  the  murder  of  a  negro  slave.  He  pleaded  not  guilty  ; 
and  at  the  trial  was  found  guilty  of  wilful  and  felonious  slaying  of 
the  slave  aforesaid. 

The  prisoner  had  his  plea  of  clergy  allowed,  and  judgment  for 
the  ofience  of  manslaughter  was  pronounced  against  him ;  from 
which  judgment  he  has  prosecuted  this  writ  of  error.  It  is  now 
insisted,  that  the  wilful  and  felonious  slaying  of  a  slave  is  not  pun- 
ishable ;  and  for  this  is  cited,  2  Hayw.  Rep.;  1  Taylor  Rep.;  Act 
of  179 :  for  the  state,  1  Hawks'  Rep.  Murder,  says  sir  Edward' 
Coke,  3  lost.  47.,  is  when  a  man  of  sound  memory,  and  of  tbe 
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age  of  diBcretioii,  anlawfully  killeth,  within  any  county  of  the 
realm,  any  reasonable  creature,  tn  rtrum  no/uro,  under  the  king's 
peace,  with  malice  aforethought,  either  express  or  implied.  Black- 
atone,  in  h'ls  Commentaries,  toI.  4.  p.  194,  remarks :  ^'atthe  crime 
of  wilful  and  deliberate  murder  human  nature  starts  with  horror ;'' 
and  which,  says  he,  ^*  is,  I  believe,  punished  throughout  the  world 
with  death.''  The  Mosaic  law  and  the  precepts  to  Noah,  are  all 
so  many  denunciations  against  the  crime.  From  remotest  antiquity 
down  to  the  present  time,  mankind,  in  deliberating  upon  it,  nave 
formed  the  same  opinion.  But  it  will  be  answered,  none  will  dis- 
agree about  the  crime  of  murder.  The  question  made  is,  whether 
or  not  the  crime  here  found — that  of  slaying  a  slave— is  a  crime 
punished  by  the  laws  of  thb  State  ?  Our  act  of  the  assembly  of 
1799,  ch.  9.,  provides,  *^  that  if  any  person  or  persons  shall,  wiU 
fully  or  maliciously,  with  malice  aforethought,  kill  any  negro  or 
mulatto  slave  whatever,  on  due  and  legal  conviction,  he  shall  be 
deemed  guilty  of  murder,  as  if  such  person  so  killed  had  been  a 
freeman  ;  and  shall  suffer  death  without  bene&t  of  clergy."  This 
act,  it  is  said,  creates  the  offence,  and  fiftes  the  punishment  for  the 
murder  of  a  slave  ;  and  it  is  not  thence  to  be  inferred,  that  any 
other  killing,  not  mentioned  in  the  act,  was  designed  to  be  punished, 
or  even  considered  as  a  crime.  This  argument  b  founded  on  what 
is  said  to-  be  the  law  of  nations ;  that  captives  taken  in  war  are 
subject  to  be  made  slaves ;  and  the  captor  has  a  right  to  dispose  of 
the  life  of  his  captive,  and  for  this  Yattel  is  cited.  The  position 
above  assumed,  I  conceive,  is  too  broad.  When  a  captive  has  laid 
down  his  arms  and  submitted,  there  is  then  no  necessity  for  dispo- 
sing of  his  life;  and  nothing  but  necessity  or  unavoidable  accident, 
will  excuse  taking  away  life.  If  no  necessity  exists  for  destroying 
a  captive  human  being,  how  can  it  be  pretended  the  act  can  be  ex- 
cused.    Yattel,  421. 

Christian  nations  do  not  consider  themselves  at  liberty  to  sport 
away  the  lives  of  captives.  At  this  day  the  act  would  be  rejM^o- 
bated  and  denounced  as  fit  only  for  the  savage  state.  Indeed, 
christian  example  has  greatly  softened,  in  this  respect,  the  fero- 
cious savage  in  his  wars.  It  has  been  argued  by  a  jurist,  that  the 
slave  of  this  country,  when  taken  in  his  own  country,  was  subject 
tD  this  law ;  that  the  dealer  in  the  slave  trade  purchased  the  cap- 
tive there  with  thb  burden  attached  to  him,  and  hence  it  is,  that 
the  hw  affbrda  him  no  protection  against  the  attempt  of  the  oMister 
mftP  bi^  lifs*    Tknat  the  law  of  a  pagan  or  aavage  nation,  should 
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have  been  acquired  with  the  commodity  purchased"  and  ferried 
over  the  wave  with  it,  in  a  doctrine  too  monstrous  for  my  mind ; 
for  had  the  slave  JOn  his  passage  touched  in  Britain,  the  common 
]aw  would  have  protected  his  life  against  the  assault  of  his  master. 
That  common  law  was  in  force  in  the  colonies.  The  attempt  to 
impart  and  commit  a  principle  so  opposed  to  those  founded  in 
common  law  and  suited  to  christian  communities,  would  be  as  fu- 
tile as  the  attempt  to  unite  oil  with  water.  How  can  it  be  urged, 
ths^oHiecessity  the  horror  of  slavery  must  not  abate  when  intro- 
duced here,  from  the  degraded  condition  it  was  found  in  where  it 
had  its  origin.  If  it  is  true,  as  ai^ued,  that  we  bring  the  law  of 
the  country  with  us ;  then  a  slave  brought  from  those  islands, 
where  it  is  said  the  captor  sometimes  turns  cannibal,  kills  and 
makes  a  repast  of  his  captive — ^for  the  same  reason,  having  the 
law  and  example  of  that  country  before  us,  it  could  be  as  safely 
followed  here.  And,  ludicrous  as  this  may  seem,  it  falls  exactly 
within  the  train  of  that  ailment,  which  can  only  be  supported  by 
supposing  the  slave  on  a  footing  with  the  live  stock  on  a  farm. 

I  have  been  taught  thst'christianity  is  a  part  of  the  law  of  the 
land. 

The  four  gospels  upon  the  clerk's  table  admonish  me  it  is  so  every 
time  they  are  used  in  administering  oaths.  If  the  mild  precepts  of 
chf  istianity  have  had  the  effect  to  ameliorate  the  condition  of  this 
order  of  people,  it  is  expected  that  we  must  recede  from  the  im- 
provement obtained,  and  reth%  more  into  the  dark,  and  become  in 
government,  partly  christian  and  partly  pagan,  because  we  own 
pagans  or  savages  for  our  property!  If  the  argument  on  the  other 
side  is  correct,  this  consequence  would  follow :  the  whole  train  of 
thinking  is  erroneous,  and  it  is  not  difficult  to  trace  the  origin  of  the 
error.  Those  in  early  times,  concerned  in  the  traffic  of  slaves, 
were  unfeeling  and  savage.  The  page  of  history  proves  thai 
thousands  fell  victims  to  masters,  some  before,  and  some  after 
landing.  Man  is  imitative.  The  cruelty  first  practised  was  followed 
up,  and  a  bad  custom  against  all  law  was  winked  at.  But  in  later 
times,  when  murder  did  cry  out,  justice  demanded  her  recompense 
for  crime ;  and  some  were  indicted  ;  acts  of  assembly  had  been 
passed ;  and  the  offence  having  been  so  common,  it  was  prettf 
natural  to  overlook  the  principle  of  the  common  law,  and  follow 
such  rules  as  were  found  in  the  statute  ;  but  common  law,  because 
of  this  oversight,  had  not  ceased.  It  was  regained,  and  greatly  to 
the  honor  of  the  bench  of  N.  Carolina. 
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Thii  fltttute  of  ours  has  not  repealed  the  law  as  it  ttood  before 
the  passage  of  this  act.  It  is  much  more  sensible  to  say,  it  b  aflBrm- 
ative  of  the  common  law ;  an  attempt  of  the  legislature  to  agun 
bring  into  action  what  courts  had,  unfortunately,  but  too  long  per- 
mitted to  slumber. 

What  it  conclusive  with  me,  that  this  is  all  that  was  intended,  is, 
the  punishment  inflicted  by  the  act  For  wilful  and  malicious  mur- 
der, the  offender  is  to  suffer  death  without  the  benefit  of  dpm — 
the  former  punishment  Say,  that  for  a  time  the  law,  as^  nrod 
before,  had  been  mbconstrued  or  overlooked,  if  the  court  had  re- 
vived and  restored  it  to  its  pristine  vigor,  would  not,  in  its  restora- 
tion, the  crime  of  manslaughter  have  been  restored  also  1  Certainly 
it  would.  If,  then,  the  act  is  silent  as  to  manslaughter,  and  there 
be  no  repeal  of  former  laws,  what  pretence  is  there  to  say,  that 
manslaughter  is  done  away  1  I  admit  this  will  depend  upon  the 
question,  whether  the  killing  a  slave  with  malice,  was  an  offence  at 
common  law.  But  does  not  the  common  law  definition  cover  the 
case  t  Is  it  the  wilful  and  malicious  killing  of  a  reoionable  creature  f 
If  he  be  such,  then  the  reasoning  is  unsound  and  inconclusive, 
which  offers  as  an  excuse,  that  such  reasonable  creature  is  a  slave. 
It  is  well  said  by  one  of  the  judges  of  North  Carolina,  that  the  mas- 
ter has  a  right  to  exact  the  labor  of  his  slave  ;  that  far,  the  rights 
of  the  slave  are  suspended  ;  but  this  gives  the  master  no  right  over 
the  life  of  the  slave.  1  add  to  this  saying  of  the  judge,  that  law 
which  says  thou  shalt  not  kill,  protects  the  slave  ;  and  he  is  within 
its  very  letter.  Law,  reason,  Christianity  and  common  humanity, 
all  point  out  one  way. 

Catron,  J.,  concurred.    Judgment  aflSrmed. 

9. 
Booth  et  al.  v.  Schooner  L'Esperanza.    March  T.   1798. 

Bee's  Rep.  92. 

Judge  Bee  held,  that  the  owner  of  a  slave  could  maintain  a  suit 
for  his  wages  as  a  mariner  on  board  a  coasting  vessel.  That  it  had 
been  so  decided  on  solemn  argument,  in  Stone  v.  Godet,  in  the 
district  court  of  South  Carolina. 


LIABILITY  OF  OTHERS  TO  THE  MASTER  FOR,  Ax:.  268 

(C.)  For  fbopbbtt  given  to,  or  contbacts  maps  bt  the 

SLAVE. 

1. 

LiVAUDAis'  HEIB8  V.  FoN  et  al.    May  T.  1820.    8  Martin's 

Rep.  161. 

Per^r.     Maiheva^  J.     This  is  a  suit  brought  by  the  appel-  A  maft^r 


plSiiti 


leesy  piaiatifis  in  the  coart  below,  to  recover  the  amount  of  a  note,  for  what » 
given  by  the  defendants  to  Frosina,  a  slave  of  the  plaintiffs,  by  ^^^^ 
which  they  promised  to  pay  to  her  fonr  hundred  dollars.  Pay- 
ment is  resisted  on  the  ground  of  the  promise  having  been  made 
in  error,  and,  consequently,  having  created  no  obligation,  it  being 
a  contract  without  cause  or  consideration.  The  execution  of  the 
note  raises  a  presumption  of  a  just  consideration,  which  must  be 
defeated  by  proof  to  the  contrary,  on  the  part  of  the  defendants. 
This  they  have  attempted  by  the  production  of  a  testament  made 
by  one  Durand,  in  which  he  instituted  Pedro,  his  bastard  child  by 
Frosina,  the  slave  abovementioned,  his  heir,  and  appointed  Fon, 
one  of  the  appellants,  his  testamentary  executor ;  and  by  the  in* 
troduction  of  testamental  proof,  showing  that  the  child  died  in 
1812,  &c  Admitting  that  all  this  evidence  was  properly  received 
in  the  present  suit  against  JF^on,  and  another  person,  on  their  joint 
note,  which  is  by  no  means  clear,  we  are  of  opinion,  that  it  is  not 
sufficient  to  support  the  defendant's  objections  to  payment  For 
any  thing,  which  appears  to  the  contrary,  the  boy  Pedro,  the  in- 
stituted heir  of  Durand,  was  the  slave  of  the  plaintiffs,  or  their 
ancestor,  and  took  the  instrument  under  the  will  for  their  benefit, 
in  conformity  with  the  laws  then  in  force.  The  right  to  the  suc- 
cession being  thus  vested  in  them,  they  might  have  instituted  an 
action  for  its  recovery  against  the  executor.  This  they  have  not 
done,  but  now  sue  upon  a  note  given  by  him,  and  another  to  their 
slave  Frosina ;  being,  as  the  appellants  insist,  a  liquidation  of  Pe- 
dro's succession  to  his  mother,  which  she  could  not  take  in  conse- 
quence of  her  state  of  slavery.  The  former  having  died  since  the 
promulgation  of  the  civil  code,  that  statute,  40  art.  17.  and  158., 
art.  64.,  is  relied  on  to  establish  the  error,  and  consequent  nullity 
of  the  defendant's  promise  to  pay  the  sum  to  Frosina,  as  stipulated 
in  their  note. 

According  to  the  first  of  these  provisions,  being  a  slave,  she  was 
incapable  to  contract  any  kind  of  engagement.    It  is  true,  that  she 
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could  not  bind  herself  in  any  respect,  because  she  was  without  a 
will ;  nor  could  she  have  entered  into  any  contract  which  would  be 
binding  on  her  owner,  unless  under  special  authorization  by  him. 
But  it  does  not  appear  to  us  to  follow,  as  a  necessary  consequence, 
that  the  master  cannot  claim  the  benefit  of  a  lawful  and  volun  tary 
engagement  made  in  favor  of  his  slave,  on  an  equitable  considera- 
tion, by  a  person  capable  of  contracting. 

By  the  last  article  cited,  slaves  are  declared  to  be  incajtable  of 
transmitting  their  estates,  as  intestate,  or  of  inheriting  from  others* 
They  certainly  can  transmit  nothing,  for  they  do  not  possess 
any  thing  in  their  own  right ;  neither  can  they  inherit,  clearly  not 
for  themselves  ;  and  perhaps  not  for  the  benefit  of  their  masters* 
The  same  incapacity  is  attached  to  them,  of  giving  and  receiving 
by  donation  inter  vivos^  or  catua  mortis  ;  they  therefore  cannot  take 
by  will  far  themselves.  In  pursuance  of  these  rules,  Frosina  could 
not  succeed  to  the  estate  of  her  son ;  but  the  on'ners  had  a  right  to 
claim  it  from  the  testamentary  executor  of  Durand  ;  and  having 
this  right,  it  cannot  properly  be  said  that  no  cause  or  considera* 
tion  exists  for  the  note  by  which  he  promised  to  pay  that  amonnt, 
when  it  is  seen  that  such  promise  enures  to  the  benefit  of  those 
who  have  a  just  and  legal  claim  to  the  succession  of  Pedro.  Con- 
sidering the  note  as  a  liquidation  of  this  succession,  there  is  suffi* 
cient  cause  for  the  contract  thus  made  by  the  executor,  and  has 
been  rightfully  condemned  to  pay  the  sum  therein  stipulated ;  but 
ought  to  be  exonerated  from  any  other  or  farther  claim  against 
him,  on  account  of  the  estate  willed  by  Durand  to  his  bastard 
child. 


2. 
Robinson  v.  Gulp.     Nov.  T.  18J2.      1  Constitutional  Court 

Rep.  of  South  Carolina,  231. 

This  was  an  action  on  the  case,  for  procuring,  persuading,  and 
enticing  a  negio  slave  to  depart  and  absent  himself  from  the  ser- 


By  Aikin*8  Alabama  Dig.  p.  109.,  it  is  declared,  ''that  any  person  or  penons 
being  convicted  of  harboring,  or  concealing  any  negro  or  negroes  belonging  to  any 
other  person  or  persons,  whatsoever,  or  suffering  the  same  to  be  done  with  hi»  con- 
sent or  knowledge,  shall  be  fined  in  a  sum  not  exceeding  seven  hundred  doUan^ 
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idee  of  his  master,  'the  presiding  judge  stated  to  the  jury,  that 
an  act  of  assembly  of  this  state  made  it  a  felony  for  a  person  to  in- 
veigle, entice,  &c.,  a  negro  slave  to  absent  himself  from  his  master ; 
and,  therefore,  if  they  were  of  opinion  that  the  defendant  in  this 
case  had  committed  the  act  clandestinely  and  secretly,  he  was 
guilty  of  a  felony,  and  the  plaintiff  could  not  recover  ;  because  the 
civil  action  was  merged  in  the  crime.  The  jury  found  for  the 
deTen^ant,  and  this  motion  is  made  to  set  aside  that  verdict,  and 
to  grant  a  new  trial,  on  the  ground  of  misdirection  by  the  court. 

JSToUy  J.  I  can  see  no  good  reason  why  a  civil  action  should 
be  merged  in  a  felony  in  any  case  where  property  is  involved, 
and  the  action  is  for  the  property  itself.  In  England,  a  convic- 
tion for  felony  works  a  forfeiture  of  property,  and  to  suffer  an  ac- 
tion to  be  brought  before  conviction,  would  discourage  prosecu- 
tions, and  deprive  the  king  of  this  part  of  his  revenue  ;  and,  there- 
fore, a  person  b  not  permitted  to  sue  until  after  conviction*  But 
no  such  reason  exists  here,  because  there  is  no  forfeiture.  But 
that  is  not  the  only  ground  upon  which  I  have  formed  my  opinion. 

I  do  not  think  the  question  ought  to  be  tried  in  this  collateral 
way ;  and  much  less  ought  it  to  be  in  the  defendant's  mouth,  to 
discharge  himself  from  the  action  by  saying,  he  had  committed  a 
felony.  Whenever  a  person  sets  forth  a  good  cause  of  action,  in 
his  declaration,  and  supports  his  allegations  by  proof,  I  think  he 
ought  to  recover,  notwithstanding  the  testimony  may  be  such  as 
to  induce  a  belief  that  the  transaction  is  felonious.  A  person 
ought  never  to  be  convicted  of  a  felony,  except  on  a  direct  charge 
of  a  crime,  and  by  a  jury  charged  to  try  the  offence.  If  the  plain- 
tiff had  charged  a  felony  on  the  face  of  his  declaration,  it  would 
have  been  a  question  on  which  it  is  unnecessary  to  give  any 
opinion  at  present.  And  yet,  I  think  he  might  make  use  of 
the  very  words  of  the  act,  and  still  be  entitled  to  recover.  In 
an  action  brought  to  try  the  right  of  property,  the  words  of  the  act 
may  be  proper  words  to  use  in  the  declaration.  Suppose  it  should 
be  proved  that  the  defendant  committed  the  act  in  a  clandestine, 
secret  manner ;  still  his  object  might  be  only  to  get  possession  of 


■hall  be  imprisoned  not  less  dian  one  calendar  month,  nor  exceeding  six  calendar 
months;  and  shall  be  liable  in  damages  to  the  parQr  injured,  to  be  recovered  by 
•ctioii  on  the  case  before  any  tribunal  having  competent  jurisdiction."    And  similar 
•naetaenti  are  to  be  found  in  the  statute  books  of  the  other  states. 
34 
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property  to  which  he  had  a  claim,  and  nol  with  a  felonkms  intm^ 
tion.  la  an  action  to  try  the  right  of  property,  quo  animo,  makes 
no  part  of  the  case.  And  it  is  no  answer  to  say,  that  if  the  defen- 
dant has  any  right,  he  may  show  it ;  for  after  the  plaintiff  has 
established  his  right,  the  defendant  may  be  satisfied  that  it  is  in 
Tain  to  contend  farther.  Indeed,  m  such  a  case,  it  would  be  for 
his  interest  not  to  do  it,  if  he  might  thereby  give  the  case  the  ap- 
pearance of  felony,  and  nonsuit  the  plaintifi;  after  having  esta- 
blished a  right  to  the  property.  I  am  of  opinion  a  new  triA  ought 
to  be  granted- 

Justices  Bay  and  Grimke  concurred. 


(XVIII.)  OF  RUNAWAY  OR  FUGITIVE  SLAVES. 

1. 
Glbn  v.  Hodges.    Jan.  T.  1812.     9  John's  Rep.  67. 

A  fugitive  Trespass  for  taking  the  plaintiff's  man  slave.  The  plaintiffy  the 
tracting  a  owner  of  the  slave,  went  into  Vermont  afler  his  runaway  slave, 
o^ir  suuT  ^^^  ^^^  ^^^  ^^^^  ^^^  '^  ^^^^  state,  and  had  resided  in  Rutland, 
^*"f  °'  Vermont,  four  years  as  a  freeman.  After  the  slave  was  taken  by 
creditor  the  plaintiff,  the  defendant  took  out  an  attachment  against  the  slave 
tok^ng^him  f^r  debt,  on  which  he  was  arrested  and  forcibly  taken  out  of  the 
cess  o  t*^*^  plaintiff's  possession,  and  sent  to  prison.  The  judge  who  tried  the 
the  hands  cause  thought  thc  plaintiff  was  not  entitled  to  recover,  and  a  non- 
terwhohas  suit  was  entered,  with  liberty  to  move  the  court  to  set  it  aside. 
Wm^e  ^^  ^^^'  There  is  no  doubt  the  negro  was  the  property  of  the 
contract      plaintiff,  and  had  run  away  from  service  in  Vermont.    He  was  held 

with  the        *^ 

•lave  being  to  Service  or  labor  under  the  laws  of  this  state,  when  he  escaped, 
and  the  escape  did  not  discharge  him  ;  but  the  master  was  entitied 
to  reclsum  him  in  the  state  to  which  be  fled.  This  is  according  to 
the  pro\ision  in  the  constitution  of  the  United  States,  art.  4.  §  2., 
and  the  act  of  Congress  of  the  12th  of  Feb.  793.,  Laws  U. 
States,  vol.  2.  p.  165.,  prescribes  the  mode  of  reclaiming  the  slave. 
It  not  only  gives  a  penalty  against  any  person  who  shall  knowingly 
and  willingly  obstruct  the  claimant  in  the  act  of  reclaiming  the 
fugitive,  but  saves  to  such  claimant  **  his  right  of  action  for  any  in- 
jury" he  may  receive  by  such  obstruction.     The  plaintiff  was, 
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tberefore,  in  the  exerdae  of  a  right,  when  he  proceeded  to  reclaim 
the  slave ;  and  the  simple  qnestion  is,  whether  the  defendant  is  not 
responsible  in  trespass,  for  rescuing  the  slave,  though  he  did  it  un- 
der the  form  and  color  of  an  attachment  for  a  debt,  alleged  to 
have  been  contracted  with  him  by  the  slave.     The  negro  being  a 
slave,  was  incapable  of  contracting  so  as  to  impair  the  right  of  hb 
master  to  reclaim  him.     A  contrary  doctrine  would  be  intolerable, 
so  far  as  it  respects  the  security  of  the  owner's  right,  and  would 
go  to  defeat  the  provision  altogether.     The  defendant,  therefore, 
contracted  with  the  negro,  and  sued  out  the  attachment  at  his  peril. 
It  was  a  fraud  upon  the  master's  right     The  fact  being  esta- 
blished, that  the  negro  was  a  fugitive  slave,  the  attachment  was  no 
justification  to  the  party  who  caused  it  to  be  sued  out     This  must 
have  been  so  adjudged,  if  the  point  had  been  rabed  in  Vermont, 
because  the  entering  into  a  contract  with  such  slave,  and  the  en- 
deavor to  hold  him  under  that  contract,  contravened  the  law  of  the 
United  States,  which  protect/ the  master  or  owner  of  furtive  slaves 
in  all  his  rights  as  such  owner.     If  the  slave  had  committed  any 
public  offence  in  Vermont,  and  had  been  detained  under  the  au- 
thority of  the  government  of  that  state,  the  case  would  have  been 
different,  and  the  right  of  the  master  must  have  yielded  to  a  para- 
mount right.     But  the  interference  of  any  private  individual,  by 
suing  out  process,  or  otherwise,  under  the  pretence  of  a  debt  con- 
tracted by  the  negro,  was  an  illegal  act,  and  void ;  and  there  can 
be  no  objection  to  the  action  being  brought  here,  though  the  act 
happened  out  of  the  state.     The  action  is  transitory. 
Motion  for  a  new  trial  granted 

t. 

The  Commonwealth  v.  Halloway.    January  T.  1817. 

3  Serg.  &  Rawle's  Rep.  4. 

Habeas  Corpus  to  the  keeper  of  the  Philadelphia  prison,  at  the  a  fugitive 
instance  of  the  master,  to  bring  up  the  body  of  David  Johnson,  his  jj^^^co^" 
slave,  who  had  been  committed  for  fornication  and  Imstardy.  mitted  for- 

'  •'  .  nication 

It  was  contended,  that  the  master  could  not  take  away  his  slave  and  bastar- 
charged  with  a  crime.  That  it  had  been  so  decided  by  Judge  be'  deliver- 
Rush,  in  Nov.  1816,  and  before  the  Chief  Justice,  1814.  ^J^^  *f 

'  '  '  master  un- 

Per  Cur.     TUghman^  Ch.  J.     From  the  evidence  which  has  l««  ■ecuri- 

tv  be  f iven. 

been  given,  we  have  no  doubt  of  David  Johnson  being  the  slave  of  to  maintain 
Mr.  Frazier;  and  there  would  be  no  objection  to  delivering  him  up       ^^^^ 
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to  him,  but  for  the  commitment  for  fornicatbn  and  bastardy.  For« 
nication  has  always  been  prosecuted  in  this  state  as  a  crime.  By 
the  law  of  1705,  it  was  subject  to  the  punishment  of  whipping,  or 
the  fine  of  10  pounds,  at  the  election  of  the  culprit.  The  punish- 
ment of  whipping  has  been  since  abolished ;  but  the  act  of  fornica- 
tion is  still  considered  as  a  crime ;  and  where  it  is  accompanied 
with  bastardy,  security  must  be  given  to  indemnify  the  county 
against  the  expense  of  maintaining  the  child.  It  may  be  hard  on 
the  owner  to  give  this  security,  or  lose  the  services  of  the  slave ; 
but  it  is  an  inconvenience  to  which  this  kind  of  property  is  una- 
voidably subject.  The  child  must  be  maintained  ;  and  it  is  more 
reasonable  that  the  maintenance  should  be  at  the  expense  of  the 
person  who  has  a  right  to  the  service  of  the  criminal,  than  at  that  of 
the  people  of  this  city,  who  have  no  such  right.  I  am  of  opinion  the 
prisoner  should  be  remanded.    Yates  and  Gibson,  Js.,  concurred. 

3. 
Jarrett  v.  Hiobee.     Oct.  T.  1827.     5  Monroe's  Rep.  546. 

Taking  up  Jarrett  brought  trespass  against  Higbee  for  taking  and  imprisoning 
rwaawaj^in  ^'^  slave.  Defendant  pleaded  that  he  apprehended  the  slave  as  a 
good  faith  runaway,  Adc.     The  defendant  admitted,  that  when  he  took  the 

and    upon  "^ 

reasonable  slave  up,  he  produced  the  following  pass  or  paper  from  his  master : 
fjuatifica-^  ''Know  all  men  by  these  presents,  that  I,  J.  Jarrett,  of  Livingston, 
^^°'  and  state  of  Kentucky,  do  agree  that  this  black  man  Allen,  do 

bargain  and  trade  for  himself  until  the  first  day  of  May  next ;  and 
also  for  to  pass  and  repass  from  Livingston  county,  Kentucky,  to 
Monongahela  county,  state  of  Virginia,  Morgantown,  and  then  to 
return  home  to  the  same  Livingston  county,  Kentucky,  again,  near 
the  mouth  of  Cumberland  river,  Sraithland.  Given  under  my  hand 
this  26th  day  of  Sept.  1822.*' 

The  plaintiff  moved  the  court  to  instruct  the  jury,  that  if  they 
believed  that  the  slave  was  possessed  of  the  pass  produced  in  evi- 
dence, and  did  exhibit  it  to  the  defendant  when  taken  up,  and  that 
the  same  was  executed  and  delivered  to  the  slave  by  the  master, 
it  should  have  protected  him,  and  his  arrest  was  illegal.  The 
court  refused  to  give  the  instructions  prayed  for ;  but  instructed 
the  jury,  that  if  the  defendant  took  up  the  slave  in  good  faith,  hav- 
iug  reasonable  grounds  to  suspect  he  was  a  runaway,  he  was 
justifiable. 

Per  Cur.  Bibb,  Ch.  J.  The  instructions  asked,  supposes  that 
Higbee,  and  all  others,  were  bound  at  their  peril  to  yield  obedience 
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to  the  permit  cantaioed  in  the  paper  exhibited.  To  this  the  court 
cannot  assent  The  paper  contains,  on  the  part  of  the  plaintiff,  an 
agreement  that  the  slave  shall  bargain  and  trade  for  himself,  from 
the  26th  September,  till  the  6r8t  of  May,  and  pass  and  repass  from 
Livingston  in  Kentucky,  to  Moi^^town  in  Virginia.  However 
well  satisfied  the  master  may  have  been  to  tnm  his  slave  loose 
upon  society,  to  bargain  and  trade  for  himself,  and  to  ask  society 
to  it,  yet  it  does  not  follow  that  society  was  bound  to  submit  to  it. 
Without  attempting  to  define  what  shall  be  the  form  of  a  law* 
ful  pass,  or  permit,  to  a  slave,  it  may  be  safely  affirmed,  that  no 
paper  can  be  such  a  one,  which  on  its  face  is  a  violation  of  public 
policy,  and  the  security  of  society ;  which  shows  that  the  slave  is 
going  at  large,  to  do  that  which  is  forbidden  expressly  by  the 
statute  law.  That  slaves  shall  not  be  frivolously  arrested,  when 
proceeding  on  the  lawful  business  of  the  owner,  or  when  acting  in 
their  proper  and  lawful  sphere,  by  permission  of  the  owner,  is  due 
to  the  master  and  his  right  of  property.  That  the  master  shall  not 
let  loose  his  slave,  with  a  permit  from  him  to  violate  the  established 
order  and  economy  prescribed  by  law  in  relation  to  slaves,  is  due 
to  society.  These  interests  of  the  master  on  the  one  hand,  and  of 
society  on  the  other,  are  concerned  in  the  question  involved  in  this 
controversy.  But  without  abridging  the  lawful  powers  of  the  mas« 
ter,  to  use  his  property  in  the  slave,  it  may  be  safely  declared  that 
this  paper  given  by  the  master  in  the  slave  violated  that  duty  which 
he  as  owner  owed  to  the  laws  and  to  society. 

The  paper  contained  the  master's  assent  and  permission  to  the 
slave  to  go  at  large  from  September  to  May  ;  from  Smithland  to 
Morgantown,  to  bargain  and  trade  for  himself,  contains  an  autho- 
rity to  lure  himself,  as  well  as  to  buy  and  sell,  and  deal  in  articles 
and  commodities  without  a  specification  or  limitation.  These 
permissions,  and  such  acts  of  the  slave,  are  violations  by  master 
and  slave,  of  the  policy,  spirit,  and  letter  of  the  statute  16th  Dec. 
1802,  against  permitting  slaves  to  go  at  large  and  hire  themselves. 
2  Dig.  1159.;  and  the  12th  sect  of  the  act  of  1789,  2  Dig.  1152., 
against  buying,  selling,  or  receiving  to,  or  from,  or  by  a  slave  with- 
out a  note  in  writing  from  the  master  expressive  of  the  article.  To 
pass  and  repass  from  Smithland  to  Morgantown,  from  the  extreme 
southwestern  to  the  northeastern  limit  of  the  state,  and  beyond 
into  Virginia,  to  range  in  this  direction  from  September  to  May, 
barguning  and  trading  for  himself,  is  certainly  going  at  large  in 
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hostility  to  the  settled  order  intended  to  be  maintuned  by  our  stat- 
utes. Such  licenses  would  tend  to  beget  idle  and  dissolute  habits 
in  the  particular  slaves  so  indulged,  as  well  as  in  others,  and  lead 
to  depredations  upon  the  property  of  others,  and  to  crimes  and 
insubordination.  To  such  licenses  and  indulgences  society  are 
not  bound  to  submit ;  the  master  has  no  right  to  give  such.  Every 
person  to  whom  such  a  permit  was  exhibited  by  a  slave,  might 
well  suspect  its  authenticity.  It  was  not  a  lawful  pass  or  permit, 
it  was  a  species  of  temporary  and  unlawful  manumission  ;  unlaw- 
ful in  its  purpose  and  duration,  wanting  the  solemn  form,  sanction, 
authentication,  and  safeguard,  as  a  deed  of  emancipation,  and  by 
its  terms  and  purposes,  showing  that  the  slave  was  not  proceeding 
upon  the  lawful  business  of  the  master,  but  at  the  will  and  for  the 
purposes  of  the  slave  himself. 

4. 
Jarrett  v.  Higbee.     Oct  T.  1827.     6  Monroe's  Rep,  646. 

The  court  held,  that  reasonable  grounds  to  suspect  the  slave  a 
runaway  will  justify  taking  him  up. 

The  warrant  of  commitment  by  the  justice  is  evidence  of  pro- 
bable cause. 

6. 

The  rovi-  HuTOHiNs  V.  Lee.  Dcc.  T.  1827.  Walker*s  Mississippi  Rep,  293. 
■ions  in  the      p^  q^^^  Twmer.  J.  In  this  case,  we  have  been  furnished  with  an 

statute    lor  '  ' 

the  sale  of  elaborate  and  able  report  of  the  judge  who  presided  at  the  trial  of  the 
sUves,  are  cause  in  the  Claiborne  circuit  court,  which  we  here  insert.  This 
rectoiy,  ^  report  is  so  full,  and  the  subject  placed  in  a  view  so  perspicuous,  that 
and  a  non-  there  is  nothing  left  for  this  court  but  to  give  the  case  due  considera- 
ance  with  tion.  After  mature  reflection,  and  a  careful  examination  of  the  au- 
▼isions^'*^  thorities  cited  in  the  report,  I  concur  entirely  with  the  opinion  of  the 
does  not     court  below,  and  with  the  principles  and  reasons  therein  contained. 

invahdate  '  *  *^ 

the  sale.  If  The  judgment  of  the  court  below  is,  therefore,  affirmed, 
■ell  for  less      Judges  Black  and  JVincheater  concurred. 

money,  be- 
cause  of 

any  neff-  Report — By  Hon.  Judge  Child. 

■henff  to        Appeal  from  the  circuit  court  of  Claiborne  county.     As  the  de- 

penormhis     ,  ,  .... 

duty  the  re-  cision  under  consideration  in  this  case  was  made  on  the  circuit  by 
•nTaction^  the  judge  of  the  first  district,  by  art.  5.  sec.  2.  of  the  constitution, 
■gjMt  tfie  it  becomes  my  duty  to  report  to  the  supreme  court  the  reasons 
upon  which  that  opinion  was  founded.    This  was  not  a  hasty,  in- 


^ 
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considerate  decbion,  made  in.  the  hurry  of  business  at  nisi-prius. 
On  the  contrary,  it  was  made  under  all  the  advantages  that  an 
elaborate  research  of  six  months  could  bestow,  surrounded  with 
complete  libraries,  and  with  ample  time  for  thought  and  reflection. 
The  case  is  an  action  of  detinue  for  a  runaway  slave,  by  the  ori- 
ginal owner  against  the  vendee  at  sheriff's  sale.  The  single  point 
propounded  for  investigation  and  decbion  fully  appears  in  the  bill 
of  exceptions  which  is  made  a  party  of  the  record. 
The  cause  was  considered  by  the  circuit  court  in  three  aspects : 

1.  Upon  the  strength  of  decided  cases  in  point,  and  the  weight 
of  authority  to  be  found  in  analogous  decisions. 

2.  As  a  vexed  question,  to  be  determined  upon  the  reasons  of 
the  case,  with  a  view  to  public  policy,  and  the  state  of  society,  where 
the  rule  was  to  operate,  as  law  hereafter,  in' similar  cases. 

3.  As  a  new  question,  and  difficult,  when  considered  with  a 
view  to  the  past,  present,  and  future  sales  of  a  similar  nature  in  a 
slave  holding  state.  On  the  part  of  the  plaintiff^  it  was  insisted 
upon  the  first  point,  that  this  was  a  naked  power,  not  coupled  with 
an  interest,  and  that  in  order  to  make  the  sale  valid,  every  pre-rcf- 
quisite  to  the  creation  and  execution  of  the  power  should  precede 
its  completion  ;  and  cited  4  Wheaton's  Rep.  77.  79*;  Williams  v. 
Peyton,  4  Cranch's  Rep.  403.;  Steel's  exr.  v.  Course,  9  Cranch's 
Rep.  64. ;  Parker  v.  Rule's  lessee,  and  Sugden  on  powers,  were 
relied  on.  On  the  part  of  the  defendant  it  was  contended,  that 
these  cases  in  Wheaton  and  Cranch  did  not  apply  :  because  there, 
the  decisions  went  entirely  upon  the  ground  of  notice  to  the  ori- 
ginal proprietor,  in  whom  the  property  remained  until  the  sale  had 
actually  taken  place  ;  but  in  the  case  of  a  runaway  slave,  or  an 
estray,  so  soon  as  the  time  of  the  first  publication  expired,  accord- 
ing to  law  the  property  in  the  runaway  slave  vested  in.  the  county, 
the  same  as  an  estray  at  common  law,  vested  in  the  king,  or  lord 
of  the  liberty.  Jacob,  441 ;  1  Black.  Com.  297.,  and  cases  there 
cited.  It  is  said  an  estray  is  any  valuable  animal  that  is  not  wild, 
found  within  a  lordship,  and  whose  owner  is  not  known  ;  in  which 
case  if  it  be  tried  and  proclaimed  according  to  law,  and  not  claimed 
by  the  owner  within  a  year  and  a  day,  it  belongs  to  the  king,  with- 
out even  the  equity  of  redemption.  So,  by  our  runaway  slave 
laws,  R.  C.  page  376-7.,  and  Estray  Laws,  S.  B.  page  331.,  after 
being  proclaimed  according  to  law,  in  the  case  of  a  runaway  slave, 
six  months,  and  in  the  case  of  an  estray  twelve  months,  the  slave, 
or  estray,  belongs  to  the  county,  to  be  sold  according  to  law  ;  and 
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in  both  these  cases  the  proTisions  of  the  statute  are  'parely  direc- 
tory ;  and  whether  complied  with,  or  not,  cannot  affect  the  title  of 
the  vendor  at  such  sale,  without  fraud ;  who,  upon  the  strictest 
rule  of  cavMil  emptor  is  only  required  to  see  the  pre-requisites  to 
the  property  vesting  in  the  county,  had  been  complied  with,  and 
preserve  them  as  monuments  of  his  title.  In  a  much  stronger 
case  than  the  present,  reported  in  4  Dall.  Rep.  220.,  the  court  say 
it  has  been  urged,  that  there  b  no  proof  that  advertisements  of  the 
sale  were  posted  up  at  public  places ;  but  if  the  sale  was  a  fair  one, 
we  regard  this  as  a  very  feeble  objection. 

The  act  of  making  such  advertisements  is  the  duty  of  the  sheriff; 
is  a  matter  merely  directory,  and  should  not  affect  the  title  of  a 
bona  fide  purchaser ;  and  I  think  the  case  would  be  a  much  harder 
one,  if  the  original  proprietor  of  a  runaway  slave  could  be  permitted 
to  disturb  the  title  of  a  ftona^Ue  vendee  at  sheriff's  sale,  on  account 
of  irregularity  in  the  sale,  subsequent  to  the  title  vesting  in  the 
county.  If  the  amount  of  sale  has  been  diminished  for  want  of  le- 
gal notice  to  purchasers,  his  remedy,  if  any,  is  against  the  officers 
as  in  other  cases.  In  this  case,  all  the  pre-requisites  to  vesting  the 
title  in  the  county,  were  complied  with,  and  the  plaintiff 's  claim  is 
the  amount  of  the  proceeds  of  sale,  after  deducting  costs,  charges 
and  commissions.  One  reason  why  the  cases  from  Wheaton  and 
Cranch  do  not  apply  here,  is  because  those  cases  were  decided 
upon  the  ground  that  there  was  a  defect  of  notice  to  the  proprie- 
tor :  here  the  proprietor  had  a  strict  legal  notice  in  every  particu- 
lar pre-requisite.  But  the  most  striking  feature  which  redeems 
this  case  from  the  operation  of  all  the  authorities  cited  by  the  plain- 
tiff, with  reference  to  private  special  powers,  is,  that  in  those  cases 
an  actual  sale  in  strict  pursuance  of  the  power,  is  necessary  to  a 
divestiture  of  title ;  but  in  this  case,  the  title  is  good  before  the 
pre-requisites  of  sale  commenced.  When  an  execution  is  placed 
in  the  hands  of  the  sheriff,  it  constitutes  a  general  lien  upon  all  the 
property  of  the  defendant ;  and  when  a  levy  is  actually  made,  the 
property  is  in  the  sheriff,  pro  tanto,  for  all  the  purposes  of  sale  to 
satisfy  the  execution.  And  in  such  cases,  the  law  protects  bona 
fide  purchasers  without  fraud,  although  the  sheriff  may  render  him- 
self liable  for  misconduct.  In  accordance  with  this  doctrine,  it  is 
laid  down  in  2  Bacon,  741  (a.)  if  upon  his  judgment,  the  plaintiff 
takes  out  a  writ  of  fieri  facias  and  thereupon  the  sheriff  sells  a  term 
for  years  to  a  stranger,  and  the  judgment  is  afterwards  reversed, 
the  defendant  shall  only  be  restored  to  the  money  for  which  the 
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term  was  sold,  and  not  the  term  itself;  for  by  the  writ,  the  sheriff 
had  authority  to  sell,  and  if  the  sale  may  be  avoided,  afterwards, 
few  would  be  willing  to  purchase  under  execution,  which  would 
render  writs  of  execution  of  no  effect 

2d.     Although  this  doctrine  contemplates  the  reversal  of  a 
judgment,  and  the  subversion  of  the  authority  by  virtue  of  which 
the  execution  issued,  yet,  in  order  to  protect  the  bcriafidt  pur- 
chasers and  grant  titles,  the  sale  under  such  circumstances  will  be 
held  valid. 

Again,  in  the  case  of  Groodyire  v.  Price,  Cro.  p.  246.,  the  ques- 
tion was  moved,  whether,  (on  the  reversal  of  a  judgment  for  er- 
ror, under  which,  by  writ  of  eltgit^  a  lease  for  years  of  tithes  had 
been  delivered  to  plaintiff,  in  satisfaction  of  his  debts,)  the  party 
should  be  restored  to  the  lease  itself,  or  the  value  for  which  the 
sheriff  had  delivered  it.  The  court  unanimously  determined,  that 
the  lease  should  be  restored ;  for,  say  they,  "  there  is  a  difference 
between  the  delivery  upon  an  eligii  to  the  party  himself,  and  a 
sale  to  a  stranger  upon  2l  fieri  facias^  for  iht  fieri  facias  authority  to 
the  sheriff  to  sell ;  wherefore,  when  he  sells  a  term  to  a  stranger, 
although  the  execution  is  reversed,  yet  he  shall  not,  by  virtue 
thereof,  be  restored  to  the  term,  but  to  the  monies,  because  he  be- 
comes duly  thereto,  by  act  of  sale.^ 

In  unison  with  these  authorities  was  the  determination  of  Judge 
SpenceTy  in  the  suit  of  Sandford  v.  Roosa,  12  Johns.  Rep.  162.  That 
a  sale  of  lands  even  on  a  junior  execution  was  good,  and  the  court 
remarked  :  **  the  only  remedy  the  Ofie  whose  execution  was  first 
delivered  has,  is  by  action  against  the  sheriff."  Notwithstanding, 
in  this  instance,  the  property'  sold  was  bound  and  subject  to  the 
elder  execution,  yet,  the  sale  thereof,  under  the  junior  executions 
was  pronounced  legal  and  valid  ;  doubtless  on  considerations  of 
public  policy  and  expediency.  If  a  sale  of  real  property  or  lands, 
under  such  circumstances,  conveys  a  good  title  to  the  purchaser, 
a  fortiori,  a  disposition  of  personal  estate,  under  like  circum- 
stances, will  vest  an  indisputable  title  in  the  vendee.  In  the  case 
under  consideration,  by  the  expiration  of  six  months,  and  due  pub- 
lication made  during  that  period  of  the  apprehension,  incarcera- 
tion, and  description  of  the  slave  in  controversy,  as  required  by  the 
statute,  the  absolute  title  to  him,  analogously  to  the  doctrine  of 
estrays,  vested  in  the  county.  If  this  conclusion  be  undeniable, 
the  plaintiff  then,  it  follows  irresistibly,  cannot  maintain  this  action, 
though  t/ie  sale  were  void.  The  statute  having  divested  him  of  the 
35 
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property,  his  right  of  action  is  gone  ;  and  in  such  cases  the  mflot-* 
im  of  law  is  ^^portior  est  conditio  deferUerUis.^* 

The  statute  provides,  on  the  subject  of  runaway  slavesi  that  an 
advertisement  describing  the  person,  &c.,  inserted  in  some  public 
newspaper,  for  the  space  of  six  months,  and  no  owner  having 
claimed,*  and  proved  his  right  thereto,  at  or  before  the  expiration 
of  six  months,  it  shall  be  lawful  for  the  sheriff  to  sell,  &c.     On 
^n  observance  of  these  pre-requisites  mentioned,  an  abjolute  power 
.  accrues  to  the  sheriff  to  sell^  and  with  regard  to  authority,  his  situa- 
tion is  the  same  as  if  acting  under  the  sanction  of  a  judgment  of  a 
court  of  record  :  he  is  equally  empowered  by  the  one,  as  by  the 
other;  and  these  provisons  of  the  statute,  which  prescribe  the  terms 
of  sale  to  the  officer,  whether  under  execution,  or  a  runaway  slave, 
under  the  statute,  are  purely  directory,  as  before  contended ;  and 
should  any  of  the  mnutitz  be  omitted  by  the  sheriff,  it  will  hot 
invalidate  the  sale,  but,  if  it  sell  for  a  less  amount,  on  account  of 
such  omission,  indemnification  may  be  obtained  upon  his  official 
responsibility.     The  principles  here  contended  for,  are  recognized 
and  established  by  an  authority,  or  case,  in  2  Bibb^s  Rep.  40S. 
(202.)      This  case  was  entirely  analogous  to'  the  one  under 
consideration.    It  was  an  action  for  the  recovery  of  slaves,  &c.   In 
2  Bay's  Rep.,  is  also  a  ca^e  in  point.     Such  are  the  reasons,  and 
such  the  authorities  upon  which  the  decision  below  was  founded. 
If  a  runaway  slave  be  considered  in  the  light  of  an  estray,  then 
the  original  proprietor  loses  his  title  under  the  six  months*  adver- 
tisement and  proclamation  ;  and  he  must  then  rely  upon  the  pur- 
chase money,   or  go  upon  the  officer  for  damages.     And  in    the 
second  place,  if  it  be  lawful  for  the  sheriff  to  sell  on  the  expira- 
tion of  six  months,  the  requisitions  of  the  statute,  as  to  the  manner 
of  sale,  are  purely  directory,  and  the  vendee,  without  fraud,  is  pro- 
tected in  his  title  against  the  owner,  where  remedy  is  the  same  as  in 
other  cases  where  the  power  to  sell  accrues  by  operation  of  law. 
As  to  the  other  consideration ;  if  this  is  to  be  considered  a  new 
or  vexed  question,  or,  as  the  English  judges  sometimes  term  it,  an 
integral  point.    I  believe  the  gentlemen  of  the  bar,  as  well  as  the 
court,  are  unanimous  in  the  opinion,  that  the  judgment  ought 
to  be  affirmed ;  it  is,  therefore,  neither  necessary  nor  expedient  to 
discuss  those  points  again. 
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6. 
Labranchb  v.  Watkivs.  June  T.  1816.    4  Martin's  Louisiana 

Rep.  39L 

Ptr  Cur.     Martm,  J.     The  plaintiff  complains  that  the  defend-  a  runaway 
ant  detains  his  negro  slave.    The  defendant  answers,  that  the  slave  no^beroid 
ran  away,  and  was  delivered  to  him  as  jailor ;  that  he  advertised  and  ^y  the  she- 
detained  him  during  the  time  prescribed  by  law,  and  finally  sold  years  after 
him,  after  having  obtained  the  permission  of  the  parish  judge ;  that  {^  *^ve^ 
he  has  since  bought  the  vendee^s  fitJe  to  the  slave,  under  which  he  tbemenL 
now  holds  him.     The  facts,  as  agreed  upon  by  the  counsel  of  the 
parties,  are  these :    The  slave  was  brought  to  jail  on  the  20th  of 
July,  1813 ;  and  on  the  16th  of  August,  the  defendant  wrote  to  a 
person  in  New  Orleans  to  advertise  the  negro  three  times,  accord- 
ing to  practice.     There  is  no  other  evidence  of  any  compliance 
with  the  defendant's  directions  in  thb  respect,  except  a  newspaper, 
bearing  date  of  the  Sd  of  September,  1813;  and  the  29th  of 
August,  1815,  the  sale^took  place.     There  is  not  any  date  to  the 
petition  of  the  defendant  for  the  judge's  leave,  nor  to  the  judge's 
order  thereon.     The  only  fact  stated  in  this  petition  is,  "  that  the 
negro  had  been  confined  as  a  runaway  two  years,  completed  on 
the  29th  of  July,  1815."     The  compliance  with  any  requisites  of 
tiie  law  is  not  alleged  ;  it  is  not  stated  that  the  negro  was  not 
claimed.     The  slave  was  sold  by  the  defendant  to  Henry  Wyatt, 
who  immediately  afterwards,  viz.  on  the  same  day,  conveyed  all 
his  rights  therein  for  the  price  at  which  it  was  sold  to  him.     The 
plaintiff  produced  a  notarial  act  of  sale,  as  evidence  of -his  title, 
which  does  not  appear  to  have  been  questioned.     On  the  20th  of 
September,  1814,  he  sent  his  son  to  claim  the  neg^,  with  a  letter 
to  the  parish  judge,  complaining,  that  from  the  defendant's  neglect 
to  advertise  the  negro,  as  the  law  requires,  he  had  not  till  then  any 
knowledge  of  his  confinement.     Eighty  dollars  were  offered  to  the 
defendant  for  hb  charges  ;  but  he  claimed  one  hundred  and  eighty. 
On  the  acknowledgement  of  the  defendant's  deputy,  that  the 
negro   had  been  advertised  in  one  paper  only,  the  parish  judge 
made  an  order  for  his  delivery,  on  payment  of  two  months'  ex- 
penses, and  the  fees  of  arrest ;  but  the  defendant  refused  to  deliver 
the  negro  thereon.     It  is  admitted  that  the  negro  was  sick  ;  that 
at  the  time  of  the  plaintiff's  application  the  doctor's  bill  amounted 
to  eight  dollars,  and  afterwards  rose  to  forty-one ;  that  he  was  not 
confined,  worked  out,  and  attended  the  defendant's  deputy  as  a 
servant.     On  these  facts,  the  district  court  gave  judgment,  that  the 
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plaintifif  recover  the  negro  from  the  defendant,  and  one  hundred 
and  eighty-five  dollars  and  twenty-five  cents  for  his  damages  ;  and 
the  defendant  appealed.  The  28th  section  of  the  first  part  of  the 
black  code  provides,  that  runaway  slaves  shall  be  advertised,  in  at 
least  two  newspapers,  in  French  and  English,  during  three  months 
successively,  and,  after  that  time,  once  a  month  during  the  remain- 
der of  the  year.  They  shall  be  employed  and  kept  at  work  for 
the  county,  by  whom  clothing,  medicine,  attendance,  and  mainte- 
nance shall  be  found  ;  but  these  expenses  shall  be  discharged  bj 
the  owner,  when  the  negro  cannot  be  usefully  employed. 

The  next  section  provides,  that  if  the  owner  do  not  reclaim  the 
negro  within  two  years  from  the  date  of  the  adveitisement  in  the 
newspaper,  in  compliance  with  the  preceding  section,  he  shall 
be  sold  by  the  sheriff,  with  the  permission  of  the  judge,  after  three 
advertisements,  for  the  payment  of  the  charges,  to  be  fixed  by  the 
judge.  Now,  the  case  under  consideration  does  not  appear,  from 
the  petition  or  order,  to  be  one  in  which  the  sale  could  be  ordered. 
The  negro  is  stated  to  have  been  in  jail  two  years ;  but  the  law 
allows  only  the  sale  of  slaves  who  have  been  unreclaimed  during  two 
years,  not  after  the  arrest,  but  after  the  date  of  the  first  advertise- 
ment. The  parish  judge  can  only  order  the  slaves  advertised  for 
one  year  ;  the  case  on  paper  does  not  show  that  the  negro  was  ad- 
vertised at  all.  Admitting  even  that  the  order  justified  the  sale, 
(which  we  clearly  think  it  does  not,)  the  testimony  on  record  shows 
that  no  legal  sale  has  taken  place.  The  defendant  sold  to  himself. 
— Wyatt  lent  his  name.  This  fact  results  from  the  evidence  spread 
on  the  record.  A  runaway  negro  is  delivered  to  the  jailor,  who 
neglects  advertising  him  according  to  law  ;  the  owner,  however, 
hears  of  the  capture  of  his  slave,  makes  himself  known,  claims  his 
property,  tenders  more  than  is  due,yet  the  slave  is  withheld.  The  jai- 
lor obtains  an  order  of  sale,  without  any  allegation  or  proof  of  the 
case  being  one  in  which  the  law  authorises  a  sale  ;  he  sells  the  slave 
after  one  advertisement,  while  the  law  requires  three;  executes  a  deed 
of  sale  to  a  man,  who  instantly  transfers  all  his  right  to  the  jailor. 
We  are  of  opinion,  that  the  order  of  sale  was  rendered  in  a  case  in 
which  the  judge  who.  granted  it,  from  the  very  proceedings,  does 
not  appear  to  have  had  any  authority  to  exercise.  It  consequently 
must  be  viewed  as  a  nullity.  The  defendant,  from  the  testimony 
in  the  case,  made  a  fraudulent  attempt  to  divest  the  plaintiff  from 
his  title  in  the  slave.  The  damages  allowed  to  the  latter  do  not 
appear  to  us  too  high.  Judgment  affirmed,  with  costs. 
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7. 
Palfret  y«  BiVAS.  Jan.  T.  1820.    7  Martin's  Louisiana  Rep. 

371. 

Martin,  3.     The  petition  charges,  that  the  defendant  having  ar-  ^^^f^^ 

rested  the  plaintiff's  runaway  slave,  instead  of  pursuing  the  nneans  runaway 

which  the  law  directs,  in  order  to  secure  him,  kept  him  at  work  four  or  five 

on  his  own  plantation  for  fourteen  or  fifteen  days ;  after  which  the  iroMl** 

slave  escaped,  and  has  never  been  heard  of  since.     There  was  ^^^^?  *"*" 

,  ,     ,  mediate 

judgment  for  the  defendant,  and  the  plaintiff  appealed.     From  the  word  to  the 
statement  of  facts,  which  consists  of  the  depositions  of  a  number  fering'to 


of  witnesses,  it  appears,  that  the  defendant  arrested  the  plaintiff's  JJ^^ 
slave  on  a  Sunday,  secured  him  in  strong  iron  fetters,  and  informed  ^e  latter 

I         1  ••«./•   1  •  111  w»      enters  into 

the  plamtiff  of  the  capture,  proposmg  to  purchase  the  slave.     He  a  treaty 
also  procured  a  gentleman  of  the  neighborhood  to  address  the  and'tn'tie 
plaintiff  on  the  same  subject.   Both  letters  reached  the  plaintiff,  who  ™®*'f  ^i™® 
immediately  addressed  the  gentleman  who  had  written,  at  the  de-  escapes, 
fendant's  request,  enclosing  a  small  sum  to  defray  the  expenses  of  jury  find 
the  capture,  and  requesting  him  to  inform  the  defendant  that  he  fgnjant^^ 
might  have  the  negro  for  a  price  which  was  then  fixed.     In  the  thesu- 

«-*  I  Dreme 

meantime,  during  the  night  between  the  Thursday  and  Friday  fol-  court  will 
lowing  the  slave's  arrest,  he  effected  his  esca|>e.  In  the  letter  of  3J*e  v^erdScu 
the  plaintiff  to  his  friend,  desiring  him  to  offer  the  slave  for  sale  to 
the  defendant,  he  requested  that,  if  the  offer  was  not  accepted,  the 
slave  might  be  taken  to  a  blacksmith,  put  in  irons,  and  kept  till  an 
opportunity  to  send  him  to  New  Orleans  presented  itself;  but,  if 
none  could  be  had  shortly,  that  he  might  be  sent  to  jail.  The  fet- 
ters put  on  him  by  the  defendant  are  sworn  to  have  been  very 
strong,  and  in  the  opinion  of  the  witnesses  such  as  precluded  the 
idea  of  his  escape.  The  defendant,  it  appears,  treats  thus  the  ne- 
groes whom  he  arrests,  and  makes  no  charge  against  the  owners. 
The  plaintiff  relies  on  the  act  of  1816,  2  Martin's  Digest,  514. 
n.  6.,  which  provides,  that  whenever  a  slave  shall  be  apprehended, 
he  shall  be  taken  before  the  parish  judge,  or  the  next  justice  of  the 
peace,  who  shall  make  inquiry  as  to  his  name,  and  that  of  his  own- 
er, and  send  him  to  jail,  &c.  He  contends,  that  as  the  defendant 
did  not  comply  with  the  requisites  of  the  law,  he  must  be  liable 
for  the  consequences.  On  the  part  of  the  defendant,  it  is  insisted, 
that  the  positive  charge  in  the  petition,  viz.  that  the  slave  was  kept 
at  work  for  the  defendant  is  disproven,  and  the  implied  charge  of 
a  neglect  to  comply  with  the  requisites  of  the  act  cited,  is  not  pre- 
sented as  a  substantial  cause  of  action,  which  the  defendant  was 
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bound  to  disprove.  We  are  of  opinion  that  the  petition  charts 
the  neglect  of  the  defendant  in  a  manner  sufficiently  positive  to 
put  him  on  his  defence.  The  act  requires  a  person  who  takes  up 
a  runaway  slave  to  carry  him  before  a  magistrate,  but  it  does  not 
fix  any  particular  time  for  doing  so.  The  taker  up  cannot  be  ex- 
pected instantly  to  abandon  his  own  work,  and  go,  accompanied  by 
his  own  negroes,  to  the  justice.  A  reasonable  time  must  be  allow- 
ed for  that  purpose.  And  this  is  a  matter  of  fact.  If  he  has  busi- 
ness of  his  own  pressing  on  him,  which  does  not  admit  of  a  delay, 
he  may  secure  the  runaway  during  a  reasonable  time.  If  the  own- 
er resides  nearer  to  him  than  the  justice,  he  may  well  send  him 
word  to  come  and  take  his  slave  away.  If  the  latter  escape  in  the 
mean  while,  it  is  not  clear  that  the  taker  up  is  to  bear  the  loss. — 
JVemtmt  debet  suum  afficium  esse  noceosum.  Taking  up  a  runaway 
slave  is  generally  a  kindly  office.  No  private  man  is  bound  to 
undertake  it. 

It  is  true,  the  law  provides  a  compensation,  but  few  persons  de- 
mand or  accept  it,  and  the  defendant  appears  to  be  one  of  those. 
The  law  of  this  case  is  pretty  plain ;  and  the  jury  who  passed  on 
it  had  but  two  facts  to  consider :  Did  the  defendant  neglect  to 
carry  the  slave  to  a  magistrate  for  too  long  a  time  1  Did  not  the 
plaintiff  approve  of  the  slave  being  kept  as  he  was  1  They  have 
found  for  the  defendant  generally ;  and  we  are  far  from  seeing 
that  they  erred.  This  is  certainly  a  vf  ry  hard  action,  and  every 
allowance  must  be  made  in  favor  of  the  defendant,  who  acted  with 
the  best  intentions,  desirous  of  avoiding  any  useless  expense  to  the 
plaintiff,  and  who  treated  the  slave  in  the  very  manner  in  which 
plaintiff  desired  he  might  be  treated,  if  the  defendant  did  not  pur- 
chase him.  The  jury,  who  knew  the  situation  of  the  defendant, 
his  distance  from  the  next  magistrate,  and  his  ability  to  spare  hands 
to  guard  the  slave  on  the  way,  have  said  the  plaintiff  ought  not  to 
recover. 

The  plaintiff,  in  two  letters,  before  and  after  he  heard  of  the 
escape  of  the  slave,  does  not  appear  to  have  disapproved— did  not 
complain  of  the  conduct  of  the  defendant.  On  the  contrary,  he 
used  expressions  therein,  which  might  be  construed  into  an  appro- 
bation of  his  conduct ;  and  if  the  verdict  was  grounded  on  a  belief 
that  it  was  approved  and  ratified  by  the  plaintiff,  we  cannot  say 
that  the  jury  erred.  Upon  the  whole,  the  verdict  and  judgment 
appear  to  us  correct 
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8. 
Skinnbb  t.  Fubbt.    Aug.  T.  1817.    14  John's.  Rep.  263. 

The  court  held,  that  where  a  dave  ran  away  from  hb  master, 
who  was  an  inhabitant  of  the  state  of  Connecticut,  and  came  to 
New-York,  where  he  was  taken  and  sold  by  his  master  to  a  person 
in  New-York,  but  whose  residence  was  in  Connecticut,  and  who  was 
temporarily  engaged  in  business  in  the  city  of  New- York,  the  sale 
was  valid  under  the  act  of  1801.  1  K.  &  R.  614. ;  and  the  slave 
was  not  entitled  to  his  freedom.  The  case  is  not  within  the  mis- 
chief intended  to  be  guarded  against  by  the  statute. 

9. 
HoGO  V.  Kbllbe  et  al..  Nov.  T.  1819.  2  Nott  and  M«Cord,  113. 

Trespass  for  whipping  the  plaintiff's  negro.    Defendants,  to  jus-  The  pam 
tify  under  the  patrol  law,  that  the  negro's  pass  did  not  state  where  ^te  where 
he  was  going.     Verdict  for  defendant  ^^  ^^^  !■ 

°        °  to  go;  it  18 

Per  Cur.     Cokock^  J.     The  law  does  not  require  a  master  to  fufficicnt  if 
state,  in  every  pass,  to  what  place  the  negro  shall  be  permitted  to  a  \e&Ye^f 
go.  It  is  sufficient  if  it  express  a  leave  of  absence  for  such  a  time  ;  jf^^J^^ 
2  Brev.  231.     The  defendants,  therefore,  were  guilty  of  a  trespass  ^^^- 
on  the  pluntiff's  property,  and  he  is  entitled  to  a  verdict.     New 
trial  granted. 


(XIX.)  OP  THE  EMANCIPATION  OP  SLAVES. 

(A.)  By  Deed. 

1. 

M'CuTCHEN  et  al  v.  Marshall  et  al.    January  T.  1834. 

8  Peter's  Rep.  220. 

Justice  TAomp^on,  in  speaking  of  the  right  of  owners  to  eman-   igmancipa- 
cipate  their  slaves,  uses  these  words :  "  As  a  general  proposition,  ^^'^  ^' 

luav  De  re* 

it  would  seem  a  little  extraordinary  to  contend,  that  the  owner  of  strained  or 
property  is  not  at  liberty  to  renounce  his  right  to  it,  either  abso-  ^^ 
lutely,  or  in  any  modified  manner  he  may  think  proper.  As  be- 
tween the  owner  and  his  slave,  it  would  require  the  most  explicit 
prohibition  by  law  to  restrain  the  right  Considerations  of  policy, 
with  respect  to  this  species  of  property,.may  justify  legislative  regu- 
lation, as  to  the  guards  and  checks  under  which  such  manumission 


pate. 
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shall  take  place,  especially,  so  as  to  provide  against  the  public's 
becoming  chargeable  for  tlie  maintenance  of  slaves  so  manumitted. 

2. 
Ferguson  et  al.  v.  Sarah.    June  T.  1830.    4  J.  J.  Marsbairs 

Rep.  103. 

Enoch  Smith,  an  abolitionist,  bought  Sarah,  the  wife  of  negro 

emanci-  purpose  of  being  emancipated,  and  took  Ben's  notes  at  long  credits 
in  payment.  Smith,  the  vendor,  wished  Ben  to  liberate  his  wife 
without  delay,  as  he  was  becoming  embarrassed,  and  he  might  be 
eventually  unable  to  do  it  in  consequence  of  the  claims  of  his  credi- 
tors. A  deed  was  prepared  by  Smith  in  the  year  1813,  and  exe- 
cuted by  Ben,  in  which  he  emancipated  his  wife  and  her  childran. 
Ben  had  not  paid  Smith  the  amount  of  the  notes  given  for  Sarah. 
Smith  lived  some  years  after,  and  always  recognized  Sarah  and 
her  children  as  free  persons. 

Ben  died  intestate  in  1818,  and  Smith  in  1825.  Ferguson  was 
his  executor,  and  was  also  appointed  administrator  of  Ben,  and 
took  Sarah  and  her  children,  and  was  about  selling  them  for  the 
purpose  of  satisfying  the  debt  due  from  Ben  to  Smith,  for  the  price 
of  Sarah.  A  bill  was  filed,  alleging  these  facts,  and  an  injunction 
awarded  restraining  the  sale.  The  answer  alleges,  that  the  rights 
of  the  testator,  as  creditor,  were  not  impaired  by  his  agency  in 
effecting  the  emancipation.  The  circuit  court  perpetuated  the 
injunction. 

Per  Cur.  Robinson^  Ch.  J.  Ferguson,  as  administrator  of  Ben, 
had  no  interest  in  the  plaintiffs,  nor  any  right  to  control  them. 
Pre-existing  creditors  of  Ben,  who  did  not  assent  to  the  deed  of 
emancipation,  might  disregard  it  so  far  as  their  just  claims  might 
be  affected  by  it.  For  the  maxim,  that  a  man  must  be  just  before 
he  is  generous,  was  applied  to  the  emancipator  by  the  act  of  as- 
sembly of  1798,  (2  Dig.  1155.,)  whereby  the  rights  of  creditors, 
and  all  others,  except  ^'ihe  heirs  or  legal  representatives"  of  the 
emancipator  are  saved. 

But  after  manumission,  the  person  so  liberated  is  free  as  against 
the  emancipator,  and  the  world  besides;  excepting  only  bona  fide 
creditors,  or  some  other  person  who  had  a  better  right  to  the  slave 
than  the  person  had,  who  attempted  the  liberation;  and  as  to  such 
creditor,  his  right  does  not  nullify  the  act  of  emancipation,  nor 
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otherwise  affect  it,  farther  than  as  a  lien  for  the  ultimate  seearity 
of  the  debt. 

The  person  emancipated  is  no  part  of  the  assets  in  the  hands  of 
the  personal  representatives  of  the  emancipator.  The  emancipa- 
tion  being  effectual  against  the  emancipator,  must  be  equally  so 
against  his  heir  and  personal  representatives.  And  the  act  of  as- 
sembly expressly  declares,  that  it  shall  be  equally  so  against  them 
alL 

As  administrator  of  Ben,  Ferguson  had  no  right  whatever  to  the 
custody  of  the  defendants  in  error,  nor  had  he  as  executor  of  Smith . 

The  act  of  1798  would  have  saved  the  right  of  E.  Smith,  as  the 
creditor  of  Ben.  But  it  would  have  saved  it,  just  as  the  common 
law  and  the  statutes  for  the  prevention  of  gifts,  grants,  or  devises 
io/raud  of  creditors  will  protect  their  rights  from  the  fraud  or  pre- 
mature generosity  of  their  creditors*  The  law  will  not  allow  the 
honest  creditor  to  be  defrauded  of  his  just  rights  by  the  collusive 
or  voluntary  alienation  by  the  debtor  of  his  property.  But  if  the 
creditor  be  privy  to  the  alienation,  and  assent  to  it,  it  is  not  fraudulent, 
nor  inoperative  as  to  him.  Volenti  nan  fit  injuria.  In  thb  case  the 
testator  was  not  only  privy  to  the  emancipation,  but  urged  and  as- 
sisted in  effecting  it     Decree  perpetuating  the  injunction  affirmed. 

3 
TauDEAU^s  ExR.  V.  RoBiNETTE.     Jan.  T.  1817.     4  Martin's 

Louisiana  Rep.  577. 

Per  Cur.    Martin.  J.     The  plaintiff  claims  the  defendant  as  a  ^  deed  of 

*^  emaneipa- 

slave ;  stating  her  to  be  a  mulatto  woman  born  from  a  negro  woman,  tion  of  a 
the  slave  of  his  testator;   avers  that  she  pretends  to  be  free,  and  is  dertheage 
about  to  sail  for  the  island  of  Cuba.     Her  answer  denies  every  ^^^' " 
fact  in  the  petition.     Judgment  has  been  given  for  her  in  the  dis- 
trict court,  and  the  plaintiff  has  appealed.  <  The  case  comes  upon 
a  statement  of  facts,  and  a  bill  of  exceptions.     The  statement  ap- 
prises us,  that  at  the  trial,  before  a  jury,  the  plaintiff  introduced  a 
bill  of  sale  fr6m  his  testator  to  Gardette,  and  a  reconveyance  from 
Gardette :  the  first,  of  March  20th,  1809,  the  other  of  April  17th, 
of  the  same  year.     The  defendant  first  introduced  a  letter  of  the 
plaintiff's  testator  of  October  11th,  1808,  containing  the  follow- 
ing expressions :  **Robinette,  a  child  of  my  house,  having  always 
acted  in  a  manner  different  from  that  of  girls  of  her  color,  I  am 
happy  that  she  finds  the  opportunity  of  securing  her  happiness 
36 
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especially  at  tbe  eve  of  the  day  when  her  youog  mislress  is  an^cr 
the  necessity  of  calliog  her  back  near  her^  or  of  replacing  her." 
The  tmlpitor  then  offers  her  to  Gardette  for  1000  dollars^ 

2.  A  bill  of  sale  of  Robinette  from  James  Mather,  styling  himself 
9ttori|j»y  in  fact  of  George  Mather  and  Anrone,  the  wife  of  said 
George,  one  of  the  testator's  daughters^  of  July  1810,  to  A.  Abat. 

3.  Another,  from  tbe  latter  to  A.  D.  Tureaa,  of  the  22d  of 
December,  of  the  same  year. 

4.  One  from  the  latter  to  tbe  defendant's  mother,  now,  and  then, 
a  free  negro  woman,  of  Sept  10,  1811. 

5.  A  deed  of  emancipation  of  the  defendant,  dated  July  21, 
1812. 

6.  Tbe  record  of  a  suit,  instituted  by  George  Mather  and  wife 
against  Abat,  for  a  part  of  tbe  price  of  tbe  defendant  Gardette, 
a  witness  introduced  by  tbe  defendant,  deposed,  that  he  had  knomn 
her  for  ten  years  past ;  that  she  is  the  person  he  bought  from  the 
plaintiff  's  testator;  that  she  always  passed  as  the  plaintiff's 
testator's  slave,  and  he  hired  her  as  such ;  that  be  believes  the 
testator  knew  of  the  sale  of  the  defendant  by  Mather  to  Abat, 
because  he  was  told  so  by  the  family,  and  the  bargain  was  made 
at  the  house  of  one  of  the  testator's  daughters. 

Lozane,  another  witness,  introduced  also  by  the  defendant,  de- 
posed, that  the  defendant  had  been  in  tbe  enjoyment  of  her  free- 
dom for  some  years  past ;  that  Gardette,  the  other  witness,  livea 
with  and  has  three  or  four  children  by  her.  The  plantiff  proved 
that  be  had  taken  up  and  confined  the  defendant,  but  that  she  was 
liberated  on  a  habeas  corpusm 

To  the  introduction  of  tbe  deed  of  emancipation,  as  evidence,, 
the  plaintiff  objected,  it  appearing  illegal  on  its  face.  Tbe  defend- 
ant was  stated  in  it  to  be  of  the  age  of  tweaty-four^  a  fact  which 
was  not  denied,  while  the  law  forbids  the  emancipaton  of  slaves 
under  that  of  thirty.  1807, 18,  sect  2.  A  bill  of  exceptions  was 
taken  to  the  opinion  of  tbe  court,  overruling  thb  objection ;  and  in 
sealing  it,  the  judge  stated  bis  reasons  as  follows:  "I  allowed  tbe 
act  of  emancipation  to  go  to  the  jury  for  what  it  was  worth, 
although  at  t/te  time  1  considered  it  immaterial  to  the  real  issue  of 
the  case  whether  it  was  legally  executed  or  not.  Trudeau  was 
plaintiff ;  and  I  charged  the  jury,  that  if  his  testator  had  parted 
with  his  title  to  the  defendant,  he  had  no  right  to  recover  ;  that 
U^e  validity  of  the  act  of  emancipation  was  a  (question  between  tbe 
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person  who  made  it^  or  his  creditors,  and  the  defendant,  and  not 
to  be  tried  in  this  cause,  therefbre,  Hot  for  their  consideration.'* 
We  think  the  judge's  view  of  the  question,  €U  ike  time,  whi<£!ii,  -em  of 
the  hurry  of  a  trial,  he  would  himself  have  considered  erroneous—" 
an  incorrect  one.     If  the  evidence  was  immaterial  to  the  issue, 
wfiy  admit  it  ?     We  are  of  opinion  that  the  docament,  had  it  been 
a  legal  one,  wonld  have  been  most  material,  a  sine  qua  non  piece  of 
evidence.     But  we  think  it  was  illegal,  null,  and  void  ;  the  officer 
who  received  it  having  done  so  in  contempt,  if  he  was  not  igno- 
rant, of  the  law      A  slave,  considered  as  an  object  of  property,  is 
a  thing,  and  as  such,  not  entitled  or  capable  to  resist  the  exer- 
cise of  ownership  on  him  {as  an  actor  in  a  suit,  or  on  a  writ  of 
habeas  corptts,  nor  as  a  defendant)  on  account  of  a  want  of  title 
in  the  person  who  claims  or  uses  him  as  his  property.     If  he  bring 
suit,  or  be  sued  on  a  claim  of  property  oa  litm,  the  issue  can  only 
be  liber  vd  turn.     If  be  prove  his  freedom,  no  title  can  exist  in  his 
opponent,  till  his  freedom  be  proven ;  there  is  no  person  to  stand 
in  judgment  with  the  claimant,  who  therefore  could  neither  avaM 
bimself  of,  nor  be  concluded  by,  the  judgment.     Civil  Code,  art. 
19.;  Black  Code,  1816,  33.  Sect.  16.    Here  the  defendant  clearly 
appears  to  have  been  a  slave,  and  there  is  no  evidence  of  emancir 
patian.     If  the  plantiff  has  parted  with  his  title  to  a  known  person* 
who  is  unwilling  to  incur  the  risk  and  expense  of  a  trial,  and  does 
Dot  insist  on  his  right,  the  slave  has  no  capacity  to  resist.     If  the 
•wner  be  unknown,  it  is  as  if  he  did  not  exist.     If  he  be  known, 
and  absent,  the  court  below  might  have  appointed  a  person  to  inter- 
fere in  his  behalf.     Owners  ought  not  to  be  subjected  to  support 
or  exhibit  their  titles,  contradictorily  with  their  slaves.     Whenever 
the  issue  liber  vel  non  is  found  in  their  favor,  the  court  must  give 
judgment  for  them,  without  any  inquiry  into  the  title.     As  this  in- 
quiry would  not  avail  them  against  other  claimants,  it  would  be 
wrong  to  prejudge,  by  trying  the  claim,  the  rights  of  others. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the  judg- 
ment of  the  district  court  be  annulled,  avoided,  and  reversed,  and 
that  the  plaintiflf  do  recover  the  defendant  Robiuette,  and  that  she 
return  to  him  as  his  slave. 
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4. 
Sawnkt  v.  Carter.    March  T.  1828.    6  Rand's  Rep.  172. 

A  d  the  ^^  Caulteff  J.  It  ba»  been  decided  by  this  court,  that  a  deed 
deed  must  of  emancipation,  not  recorded  in  the  proper  court,  but  in  some 
ed  in  the  Other,  gire»  no  title  to  freedom  until  properly  recorded.  Crivens  ▼• 
?o^*'        Mann,  6  Munf.  Rep.  191.;  Lewis  v.  Fullerton,  1  Rand's  Rep.  16l 

The  same  principle  was  decided  in  Donaldson  v.  Jade,  Bib  b'sRep. 

57.     But  the  law  is  now  changed  in  Kentucky  by  the  act  of  180CL 

2  Utt.  S87. 

5. 
WiNNEY  V.  Cartwright.      Spring   T.   1821.      3  Marsbair» 

Rep.  493. 

BatadifTe-  TrespasB,  assault  and  battery.  The  question  turned  upon  the 
rent  rale     }gg^g  ^f  fi^edom  or  slavery  of  the  appellant.     It  appeared  a  Mrs^ 

Srevailfl  in  •'  '^'  ■  ■ 

[entodiy.   Reed  had  owned  him,  and  had  executed  a  deed  of  manumission, 

and  acknowledged  it  to  be  her  act  and  deed  before  two  persons. 
The  court  rejected  this  evidence. 

Per  Cur.  MMs,  J.  By  the  act  of  1800,  2  Litt.  Rep.  387.,  it 
is  enacted,  "  that  every  person  of  the  age  of  18  years,  being  pos* 
sessed  of,  or  having  a  right  to,  any  slave  or  slaves,  may,  by  his  or 
her  last  will  and  testament,  or  by  an  instrument  of  vfritingi  emanci- 
pate such  slave  or  slaves."  By  the  express  words  of  this  act  the 
power  is  granted  to  emancipate,  by  a  will,  or  matrunient  of  writings 
so  that,  whenever  the  instrument  of  writing  is  made  by  that  person^ 
the  emancipation  is  complete.  The  seal  is  dispensed  with.  If  the 
act  of  emancipation  goes  so  far  as  the  completion  of  what  may  be 
termed  an  instrument  of  writing,  that  is,  a  writing  declaring  its  ob- 
ject, and  signed  by  the  party,  the  appendage  of  a  seal  is  not  neceS'- 
sary.  The  proof  of  the  acknowledgment  is  dispensed  with,  so 
far  as  it  constitutes  an  essential  ingredient  in  the  manumission. 
Since  the  passage  of  the  act,  we  conceive  that  a  writing  emanci- 
pating a  slave  is  placed  on  the  footing  of  a  will  after  the  death  of 
the  testator,  or  a  deed  before  its  enrolment,  and  after  the  execution 
and  delivery.     It  is  valid,  and  passes  the  estate. 
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6. 
JuLiSN  V.  Lanolish.  Jan.  T.  1821«  9  Martin's  Louisiana  Rep. 

206. 

Per  Cur.     Martin^  J.     The  petition  states,  that  Peter  LangUsh,  ^  freedom 

....  /.  •     •/«•    "®  given  to 

now  deceased,  being  in  his  lifetime  the  owner  of  the  plaintiff,  a  slave,  un- 
a  black  man,  emancipated  him  on  the  24th  of  October,  1814,  by  a  press  con^' 
notarial  act,  after  having  fulfilled  all  the  formalities  which  the  law  ?*^°'*  ^^^ 
requires.     The  act  has  a  suspensive  clause,  by  which  a  condition  ^^  master 
is  annexed  to  the  emancipation  of  the  plaintiff,  who  was  thereby  tiu  his 
bound  to  continue  to  serve  the  said  Peter,  as  before,  till  his,  the  he*after^^ 
said  Peter's  death,  when  the  plaintiff  was  fully,  and  without  further  ?'*'** '®" 
restriction,  to  enjoy  bis  freedom.     The  plaintiff  alleges,  that  in  or-  attempt  to 
der  to  comply  with  this  condition,  he  ever  since,  gratefully  and  hka  to  ac- 
exactly  as  before,  served  the  said  Peter,  and  regularly  paid  him  ^^^jy 
twenty  dollars  per  month,  in  conformity  with  an  agreement  on  that  compensa- 
subject  made  between  them,  and  rendered  him  other  services,  when  services,  he 
requested,  till  the  23d  of  April,  1818.    In  thecourse  of  which  year  J^^^'jus''*' 
the  said  Peter  instituted  a  suit  against  him,  and  one  B.  Schons,  in  freedom  af- 

°         ,  terthemas- 

the  parish  court,  to  have  the  aforesaid  deed  of  emancipation  an-  tor's  death, 
nulled  ;  in  which  suit,  the  said  Peter  finally  failed.  5  Martin's  Rep. 
405.     The  judgment  of  the  supreme  court  thereon  pronounced, 
on  the  2dd  of  March,  1818,  had  scarcely  become   final,   when, 
on  the  8th  day  of  the  following  month,  the  said  Peter  executed 
what  is  called  a  deed  of  revocation  of  this  deed  of  emancipation, 
before  a  notary,  and  on  the  2Sd,  the  plaintiff  was,  through  the  agen- 
cy of  several  ill-disposed  persons,  who  availing  themselves  of  the 
old  age  and  infirmities  of  the  said  Peter,  had  prevailed  on  him  to 
execute  the  deed  of  revocation,  arrested,  and  deprived  of  every  ar- 
ticle of  property,  even  of  his  clothes,  dragged  to  jail  and  inhuman- 
ly whipt :  whereupon,  in  order  to  prevent  the  recurrence  of  such 
abuse,  he  resorted  to  the  authority  of  the  law,  and  instituted  a  suit 
against  the  said  Peter,  which  he  was  afterwards  advised  to,  and  did 
discontinue.  The  petition  further  charges,  that  the  said  Peter,  on  the 
9th  of  December  following,  instituted  the  present  defendant  his 
heir ;  and  he  now,  the  said  Peter  having  since  died,  wrongfully 
claims  and  detains  the  plaintiff  as  a  part  of  the  testator's  estate. 
The  answer  states,  that  the  plaintiff  is,  and  has  been  a  slave,  and  is 
the  property  of  the  defendant ;  that  the  pretended  deed  of  eman* 
cipation  is  null  and  void ;  that,  admitting  its  legality,  it  cannot 
avail  the  defendant,  being  a  dtmaHo  mortie  cawOy  and  having  been 
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revoked.  The  general  issue  is  pleaded.  The  district  court  gave 
judgment  for  the  plaintiff,  heing  of  opinion  that  **  the  act  of  eman- 
cipation was  executed  in  due  form  of  law,  and  the  plaintiff  acquired 
hj  it  an  absolute  and  indefeasible  right  to  his  freedom,  as  the  per- 
son therein  mentioned ;  and  between  the  execution  of  the  act  and 
the  death  of  said  Peter,  the  latter  had  the  same  rule  and  authority 
over  the  plaintiff  as  he  had  before  ;  but  the  right  of  freedomi  hav- 
ing once  been  acquired,  could  not  afterwards  be  altered  or  forfeit- 
ed by  any  act  of  the  plaintiff,  or  his  master,  because  it  is  unaliena- 
ble." The  defendant  appealed.  The  documents  which  come  up 
with  the  record,  are  the  acts  of  emancipation  and  revocation ;  the 
proceeding  in  the  suit  brought  by  Peter  Langlish,  to  have  the  first 
act  annulled,  and  in  the  suit  brought  against  him  by  the  present 
plaintiff,  referred  to  in  the  petition. 

The  deed  of  emancipation  purports,  that  Peter  Langlish,  "  by 
these  presents,  gives  freedom  to  his  negro  slave,  named  Julien,  46 
years  of  age,  gratuitously,  and  to  remunerate  him  for  his  fidelity 
and  former  services,  and  those  he  is  to  render  him  until  his  death ; 
which  freedom  is  given  under  the  express  condition,  that  he  shall 
serve  his  present  master  as  before  till  he  die  ;  after  whose  death  he 
is  to  enjoy  it  fully,  without  any  opposition  or  contradiction  from 
any  person  whatever.  Wherefore,  au  moyeu  de  quoi^  he  divests 
himself,  and  parts  with  all  his  right  of  property  and  actions  on 
the  said  slave  Julieny  in  order  that  he  may  deal,  contract,  sell,  pur- 
chase, make  a  will,  and  enjoy  all  the  privileges  of  a  freeman,  after 
the  grantor's  death." 

Boisgobert  deposed,  that  Peter  Langlish  told  him,  the  plaintiff 
should  never  serve  any  other  master  after  his  death ;  that  the  plain- 
tiff always  conducted  himself  well,  and  never  ran  away.  It  b  in 
the  deponent's  knowledge,  that  the  plaintiff  continued  to  ser\'e  his 
master  faithfully,  until  he  was  put  in  prison. 

About  ten  years  ago  P.  Langlish  told  this  deponent,  that  the 
plaintiff  worked  in  town,  and  paid  him  eighteen  dollars  per  month. 
The  deponent  then  lived  on  the  Bayou,  and  now  lives  on  the  Bayou 
road.  P.  Langlish  lived  at  the  Metadrie,  about  a  league  and  a 
half  from  town.  The  deponent  has  since  been  frequently  in  the 
neighborhood,  and  seen  the  plaintiff  coming  out  of  his  master's 
plantation  with  vegetables.  A  number  of  other  witnesses  testified 
to  the  same  fact.  The  jailor  deposed,  that  the  plaintiff  was  brought 
to  the  jail  on  the  23d  of  April,  1818,  and  whipt  This  wasdone^ 
and  he  was  detained  on  the  verbal  order  of  the  defendant,  by  one 
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VatcouT,  who  conducted  the  plamtiff  to  the  jail.  The  latter  re- 
mained there  till  released  by  an  order  of  court,  on  the  23d  of  May 
following. 

Dutillet  saw  the  plaintiff  when  he  was  going  to  jail»  and  asked 
him  what  was  the  matter.  He  replied,  that  his  roaster,  who  was 
an  old  rogue,  sent  him  to  jail,  and  wanted  to  deprive  him  of  his 
liberty.  Another  witness  deposed  to  the  same  fact.  Beaulieu  de- 
posed, that  he  knew  P.  Langlish  for  twenty-two  years ;  that  he 
enjoyed  his  mental  faculties  till  his  death. 

The  deed  of  revocation  bears  date  of  the  18th  of  April,  1818. 
P.  Langlish  therein  declares,  in  general  terms,  that  he  has  ^^just 
and  valid  motives  to  change  his  dispositions,^  and  revokes  and  an- 
nuls the  act  of  emancipation. 

We  are  of  opinion,  that  the  plaintiff  has  not  proved  that  he  ful- 
filled the  condition  on  which  he  was  to  be  free  at  hb  master^s 
death,  and  it  is  in  proof  that  he  did  not.  He  refused  to  serve  him 
as  a  slave,  and  was  desirous  of  compelling  him  to  accept,  in  lieu 
of  his  services,  a  monthly  compensation  of  eighteen  dollars.  He 
brought  a  suit  for  this  purpose,  which  he  afterwards  discontinued. 
The  testimony  of  Dutillet,  and  the  witness  who  followed  him,  show 
that  he  insisted  on  enjoying  his  freedom  before  the  death  of  his 
master,  since  he  charged  him  with  being  an  old  rogue,  who  was 
seeking  to  deprive  him  of  his  freedom.  It  is,  therefore,  ordered, 
adjudged,  and  decreed,  that  the  judgment  of  the  district  court  be 
annulled,  avoided,  and  reversed,  and  that  there  be  judgment  for 
the  defendant. 

7. 
Fisher's  Njsgroes  v.  Dabbs  and  others.      March   T-   1834. 

6  Yerger's  Tennessee  Rep.  119. 

On  the  31st  of  July,  1827,  Peter  Fisher  made  and  published  ^uf^emaT- 
his  last  will  and  testament,  and  therein,  among  other  things,  pro-  cipatiD^ 

8I&V68  IS 

vided  and  directed  as  follows,  to  wit :  "  I  give  my  negroes,  all  of  not  valid 

bv  thfi  laws 

them,  their  freedom,  and  a  right  to  live  on  my  tract  of  land  fifleen  of  thb 
years  ;  also,  there  is  to  be  laid  out  of  my  present  crop,  one  year's  S^^^ri^h^* 
support;  there  is  to  be  laid  off  a  sufficient  quantity  of  horses,  cows,  communi- 

,  ,  -        .  .,      -        ,  1  .       ,.     catedtothe 

bogs  and  larmmg  utensils  for  them  to  make  a  support ;  to  be  di-  slave  is  im- 
vided  by  persons  appointed  by  the  court.  If  any  of  my  negroes  Sf  thTsSte 
withdraw  from  the  land,  he  has  no  right  any  farther  to  do  any  thing  jwents  to 
with  the  land ;  but  his  share  falls  to  the  rest,  until  the  time  allowed  tract  or  de- 
them  on  the  land  expires ;  then  all  my  property,  not  disposed  of, 
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the  ftate      after  paying  my  debts,  b  to  be  equally  divided  between  my  bro- 
Sr"bl.  ^  ther's  and  sister's  children.'*    Shortly  after  the  publication  of  ihia 
T^  ®^     willy  the  testator  died,  and  probate  was  had  of  it  in  the  county 
the  right     court  of  Sumner.     The  persons  appointed  executors  declining  to 
perfe^     &ct,  Jeremiah  Fisher,  one  of  the  devisees  of  the  renduumy  was  ap- 
^r  ddTas-  P^ii^^^^  administrator  with  the  will  annexed,  and  presented  to  said 
■ent  wu     court  a  petition  for  the  emancipation  of  said  slaves.     But  the  pe- 
before  or     tition  not  containing  the  allegations  required  by  law,  or  at  least  re- 
JSi  orcon-  q^^^cd  by  the  court,  he  declined  proceeding  any  farther  in  the 
tn^  was    matter.     He  subsequently  withdrew  from  the  administration,  filed 
wkm  no    a  petition  praying  for  an  issue,  and  procured  an  issue  o{  devoitavit 
vel  nan  to  be  made  ;  and  after  several  trials,  the  issue  was  deter- 
mined in  favor  of  the  will,  in  the  circuit  court  of  Sumner,  so  far  as 
related  to  the  personal  property  disposed  of  by  it ;  and  James 
Dabbs  was  duly  appointed  administrator  with  the  will  annexed. 
James  Dabbs,  it  is  alleged,  though  urged  by  the  negroes,  and  those 
interested  in  their  behalf,  to  file  a  petition  in  the  county  court  of 
Sumner,  for  the  purpose  of  procuring  their  emancipation,  refused 
to  do  so,  upon  the  ground  that  he  was  unwilling  to  sign  the  bonds 
required  by  law.     In  1829,  an  act  was  passed  by  the  legislature  of 
Tennessee,  entitled  '^  An  act  more  effectually  to  provide  for  eman- 
cipation of  slaves."     This  act  provides,  "  That  where  any  person 
shall,  by  his  last  will  and  testament,  have  directed  any  slave 
y        or  slaves  to  be  set  free,  it  shall  be  the  duty  of  the  executors, 
or  administrators  with  the  will  annexed,  to  petition  the  county 
court,  accordingly  ;  and  if  the  executor  or  administrator  shall  fail 
or  refuse  to  do  so,  it  shall  be  lawful  for  such  slave  or  slaves  to  file 
a  bill  in  equity  by  their  next  friend  ;  and  upon  its  being  made  sat- 
isfactory to  appear  to  the  court,  that  said  slave  or  slaves  ought  of 
right  to  be  set  free,  it  shall  be  so  ordered  by  the  court ;  who  shall 
thereupon  require  bond,  with  good  security,  to  indemnify  the  county 
court  under  the  existing  laws  upon  that  subject.     And  the  chan- 
cellor, upon  the  filing  of  any  such  bill,  shall  make  such  interlocu- 
tory orders  as  may  be  deemed  necessary  to  secure  the  rights 
of  the  respective  parties."     After  the  passage  of  the  act  of  18S9, 
the  bill  of  Levy,  Handy,  and  others,  by  their  next  friend,  Andrew 
Hays,  was  filed.     The  bill  states  the  foregoing  facts,  and  prays 
that  the  complainants  may  be  emancipated  and  declared  free,  and 
for  an  account  of  what  they  may  be  entitled  to  under  the  will. 
Jeremiah  Fisher,  one  of  the  legatees  of  Peter  Fisher,  applied  to 
the  court  to  be  made  a  defendant  to  this  bill,  which  motion  was 
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refused.  He  tberenpon  filed  an  o^nU  KH,  in  the  nature  of  a 
crosn  bill,  alleging  that  he  had  purchased *fibtfi  the  other  legatees 
of  Peter  Fisher,  all  their  interest  under  the  will ;  which  fact  was 
proved.  He  also  alleged,  that  the  act  of  1829  was  unconstitutional 
and  void  ;  that  the  chancellor  had  no  jurisdiction  to  decree  or  act 
upon  the  matters  stated  in  the  original  bill  of  complainants^  Levey 
and  others.  Alleged,  also,  that  if  the  act  were  constitationaK  and 
the  chancery  court  bad  jurisdiction,  that  the  relief  prayed  ot^ht 
not  to  be  granted,  because  the  slaves  had  not  rendered  such  men- 1 
torious  services  as  would  entitle  them,  under  the  laws  of  Tennesee, 
to  be  set  free.  That  they  were  slaves  of  bad  character,  unwor- 
thy to  be  tolerated  as  free,  and  that  in  fact  they  would  be  a  nui-» 
•ance  to  the  neighborhood  if  they  were  free ;  and  that  it  was  incon- 
sistent with  the  policy  of  the  state  to  emancipate  them,  &c  ;  and 
charges,  that  Dabbs  refused  to  file  the  petition  merely  to  give  the 
chancery  court  jurisdiction* 

This  bill,  upon  motion,  was  consofidaied  with  the  bill  filed  by 
the  slaves*  Hays  and  Dabbs  answered  the  eroas  bill,  denying 
most  of  the  allegations  in  it,  to  which  replications  were  filed. 
Thus  stood  the  cause  when,  in  1831,  tiie  legislature  passed  the 
following  act,  entitled  *<  an  act  to  explain  and  amend  an  act  pass^ 
ed  Dec.  T.  1829,  ch«  29.,  more  effectually  to  provide  for  the 
emancipation  of  slaves : ''  <<  Be  it  enacted  by  the  general  assem- 
bly of  the  state  of  Tennessee,  That  the  above  recited  act  shall  in 
no  wise  be  so  construed  as  to  extend  to  any  case  where  any  per- 
son may,  by  their  last  will  and  testament,  have  directed  any  slave 
or  slaves  to  be  set  free  before  the  passage  of  the  above  recited  act, 
which  this  is  intended  to  amend  ;  but  in  all  such  cases  where  any 
suit  shall  have  been  instituted  in  the  district  chancery  court,  under 
the  provisions  of  the  act  which  this  is  intended  to  amend,  it  shall 
be  the  duty  of  the  chancellor,  at  the  first  term  of  said  court  after 
the  passage  of  this  act,  to  have  the  same  stricken  fi*om  the  docket ; 
and  it  is  hereby  made  the  duty  of  the  clerk  of  said  court  to  trans- 
mit to  the  clerk  of  the  county  court  where  the  parties  reside,  the 
whole  of  the  records  and  proceedings  in  said  cause,  which  shall 
stand  for  trial  at  the  first  term  of  the  county  court  thereafter, 
under  the  same  rules,  regulations,  and  restrictions,  as  if  the  said 
suit  had  been  originally  instituted  in  said  county  court ;  provided, 
however,  that  the  costs  which  shall  or  may  have  accrued,  shall 
abide  the  final  issue  of  the  ttiit.** 

37 
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After  the  passage  of  tins  act»  to  wk,  al  tbe  tcnn  of  tbe 

chancery  court  at  Caitbage,  tbe  coonsel  for  Fisher  mored  the 
court  to  strike  the  cause  from  the  docket^  parsoaut  to  its  pro* 
visions.  This  tbe  cbancdlor,  Reese,  refused  to  do,  for  the  reasons 
set  forth  in  bis  opinion  hereinafter  referred  to.  Tbe  causes  were 
afterwards  tried  by  Chancellor  Cook,  who  refiised  to  emancipate 
any  of  the  slaves,  except  one.  The  bill  was  therefore  dismissed, 
as  to  tbe  residue.  From  which  decree  an  appeal  was  prayed,  and 
granted,  to  this  court.  Upon  the  bearing  of  the  cause  below,  it 
was  proposed  by  tbe  complainants  in  the  origimd  bill,  through 
their  counsel,  that  they  were  willing  to  accept  their  freedom  vpon 
any  terms  the  court  thought  proper  to  impose.  That  they  would 
leave  tbe  state  and  go  to  Liberia.  This  proposition  w«s  renewed 
in  tbe  supreme  court.  The  view  taken  by  the  supreme  court  of 
the  right  of  tbe  complainants  wholly  supercedes  the  necessity  of 
stating  the  evidence  in  relation  to  the  character  of  the  slaves. 

Per  Cur.  Catron^  Ch.  J.  Peter  Fisher  made  his  will  in  1S?7. 
He  had  several  slaves  who  he  had  devised  should  be  free ;  that 
they  should  have  a  right  to  reside  upon  his  plantation  for  fifteen 
years ;  have  laid  off  to  them  horses,  cattle,  and  farming  utensils, 
to  make  the  support  with,  and  a  year's  support  from  tbe  then  crop, 
and  ten  dollars  in  nK>ney.  The  balance  of  his  property  was 
devised  to  his  brother's  and  sister^s  children  as  residuary  legatees. 

Tbe  testator  died,  and  the  will  was  duly  proved  and  recorded. 
The  executors  therein  named  did  not  qualify,  and  James  Dabba 
was  appointed  administrator  with  the  will  annexed.  He  refused  to 
petition  tbe  county  court  to  have  the  slaves  emancipated  pursuant  to 
the  will,  because  he  would  not  involve  himself  by  giving  bond  and 
security  that  they  would  not  be  a  county  chai^.  Thus  the  mat- 
ter stood,  until  the  act  of  1829,  ch.  29.,  was  passed,  authorizing 
the  slaves  to  apply  to  the  chancery  court  by  their  next  friend  by 
bill,  and  giving  that  court  jurisdiction  to  decree  emancipation. 
The  bill  was  filed,  and  proceeded  in,  to  a  decree  and  appeal. 

In  is  insisted  the  act  of  1829  is  retrospective  and  void  as  against 
the  distributees  and  residuary  legatees  of  Peter  Fisher.  That  they 
by  his  death  took  a  vested  right  in  the  slaves,  and  to  tbe  property 
devised  to  them  after  their  emancipation,  which  vested  right  tbe 
act  of  1829  gives  the  chancellor  no  power  to  divest ;  and  that  the 
legislature  having  no  such  power,  could,  of  course,  confer  none  on 
the  chancellor.     If  the  premises  be  true,  the  conclusion  is.     Had 
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the  legislatare  the  power  in  1829  to  Sedan  these  Awres  free  per- 
sons by  the  act  of  assembly  1    As  between  Peter  Fisher  and  his 
slaves,  his  will,  on  his  death,  was  a  deed  of  emancipation.     Legis- 
lation in  restraint  of  manumission  aside,  and  they  owed  no  per- 
sonal services  to  the  representatives  of  Peter  Fisher ;  were  as 
free  agents  as  themselves,  and  as  capable  of  enjoying  every  natu- 
ral right.     Being  in  the  enjoyment  of  natural  liberty,  of  course, 
they  had  a  right  to  the  enjoyment  of  the  property  devised  to  them 
by  their  late  master.     The  idea  that  a  will  emancipating  slaves,  or 
deed  of  manumission,  is  void  in  this  state,  is  ill  founded.     It  is 
binding  on  the  representafives  of  the  devisor  in  the  one  case,  and 
the  grantor  in  the  other,  and  communicates  a  right  to  the  slave ; 
but  it  is  an  imperfect  right,  until  the  state,  the  community  of  which 
such  emancipated  person  is  to  become  a  member,  assents  to  the 
contract  between  the  master  and  the  slave.     It  is  adopting  into  the 
body  politic  a  new  member,  a  vastly  important  measure  in  every 
community,  and  especially  in  ours,  where  the  majority  of  freemen 
over  twenty-one  years  of  age,  govern  the  balance  of  the  people, 
together  with  themselves ;  where  the  free  negro's  vote  at  the  polls, 
b  of  as  high  value  as  that  of  any  man.     Degraded  by  their  color 
and  condition  in  life,  the  free  negroes  are  a  very  dangerous  and 
most  objectionable  population  where  slaves  are  numerous.    There- 
fore, no  slave  can  be  safely  freed  but  with  the  assent  of  the  gov- 
ernment where  the  manumis^on  takes  place.     But  this  is  a  mere 
matter  of  public  policy,  with  which  the  master  or  the  slave  can- 
not concern.     It  is  mn  act  of  sovereignty,  just  as  much  as  natu- 
raFizing  the  foreign  subject.     The  highest  act  of  sovereignty  a 
government  can  perform,  is  to  adopt  a  new  member,  with  all  the 
privileges  and  duties  of  citizenship.     To  permit  an  individual  to  do 
this  ml  pleasure,  would  be  wholly  inadmissible.     How  or  when  the 
state  assents  to  the  contract  of  manumission,  whether  before  or 
after  its  execution,  is  beside  the  contract,  has  nothing  to  do  with 
its  obligation  on  the  master  or  the  slave,  and  is  unrestricted  by  the 
constitution.     Was  there  a  general  law  authorizing  all  free  persons 
to  emancipate  their  slaves  at  pleasure,  then  the  assent  of  the  gov- 
ernment would  be  given  in  advance  of  the  act  of  the  master. 
Such  was  the  law  in  effect  and  practice  before  the  passage  of  the 
act  of  1777,  ch.  C,  to  prevent  domestic  insurrections,  and  for  other 
purposes.     The  act  declared  no  slave  should  thereafter  be  set  free, 
except  for  meritorious  services,  to  be  adjudged  of  and  allowed  by   )( 
the  county  court,  and  license  first  had  and  obtsuned  thereupon,  &c. 
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The  coanty  coart  had  oonferred  upon  it  the  soTereign  power  to 
give  the  assent  of  the  government  to  the  manumission,  but  was 
restricted  in  giving  assent  to  especial  cases,  where  the  slave  had 
performed  some  extraordinary  service.  This,  of  course,  extended 
to  the  great  mass  of  slaves,  and  particularly  to  children,  who  could 
not  have  performed  any  such  service.  To  free  the  mother,  and 
retain  as  slaves  the  children,  often  violated  humanity ;  as  did  the 
giving  freedom  to  the  husband  or  wife,  and  retaining  the  other  in 
slavery.  To  obviate  these,  and  such  like  hardships,  the  act  of 
1801,  ch.  27.,  was  passed.  By  this  act,  the  county  court  is  given 
as  plenary  power  as  the  legislature  itself  possessed,  to  emancipate 
slaves  on  petition  of  the  owner — nine,  or  a  majority  of  the  justices 
being  present,  and  two  thirds  concurring.  The  court  is  to  examine 
the  reasons  set  forth  by  the  petition,  and  if  it  be  of  opinion,  that 
acceding  to  the  same  would  be  consistent  with  the  interest  and 
policy  of  the  state,  the  chairman  shall  report  the  petition  as  granted* 
and  sign  the  same  ;  which  shall  be  filed  of  record.  The  same 
..  power  and  discretion  is,  by  the  act  of  1829,  ch.  29.,  conferred  on 
^  the  chancellor.  It  is  argued,  the  chancellor  has  no  discretion^  by 
the  act  of  1829,  in  cases  coming  within  its  provisions.  We  think 
it  did  not  intend  that  his  powers  and  those  of  the  county  court 
should  differ,  as  either  might  be  applied  to,  to  execute  the  law. 

The  chancellor  was  not  on  this  branch  of  the  proceeding  before 
him,  trying  a  cause  between  the  slaves  of  the  estate  of  Peter  Fisher 
and  his  representatives,  but  he  was  acting  as  the  authorized  deputy 
of  the  state  of  Tennessee ;  and  in  this  capacity  it  lay  upon  him  to 
adjudge,  whether  it  was  consistent  v\ith  the  interest  and  policy  of 
the  state,  that  the  slaves  who  had  devised  to  them  their  freedom 
by  Peter  Fisher,  should  be  manumitted  in  confirmation  of  the  will. 

He  determined  that  Washington,  one  of  the  slaves  should  be 
freed,  and  that  the  others  should  not  be.  This  was  a  sentence 
from  which  an  appeal  lay  to  this  court.  The  discretion  to  be  ex- 
ercised, was  a  legal  discretion,  requiring  the  chancellor  to  adjudge. 
On  the  appeal,  it  is  made  our  duty  to  give  such  judgment  or  sen- 
tence, as  the  court  below  ought  to  have  given.  It  rests  upon  us  to 
determine  what  is  the  policy  most  for  the  interest  of  the  com- 
munity generally,  and  of  Sumner  county  in  particular,  in  this 
matter.  That  policy  can  best  be  ascertained  from  the  act  of 
1831,  ch.  52.  The  state  has  there  spoken,  and  might  by  that 
act  have  given  her  assent  to  the  bequest  in  Peter  Fisher's  will,  as 
she  has  in  other  similar  cases,  had  she  seen  fit ;  and  she  might  in 
future  ghre  her  assent  in  this  case,  were  this  court  to  refuse  as  was  in 
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effect  done  in  the  instance  of  David  Beatt/s  slaves,  as  will  be  seen 
in  the  cause  of  Hope  v.  Johnson,  %  YergePs  Rep.  123. 

The  policy  of  the  act  of  1831  is,  not  to  permit  a  free  negro  to 
come  into  the  state  from  abroad ;  and  secondly,  not  to  permit  a 
slave  freed  by  our  laws,  to  be  manumitted  upon  any  other  condi- 
tion than  that  of  being  forthwith  transported  from  the  state,  to 
which,  by  the  first  section,  he  dare  not  return.  We  hold  this  law 
to  have  been  every  way  binding  on  the  chancellor's  discretion,  and 
that  it  is  so  in  ours.  We  think  it  ii  clearly  inconsistent  with  the 
policy  of  the  state,  and  the  interest  of  its  citizens,  to  give  the  assent 
of  the  government  to  the  manumission  of  these  slaves,  upon  any 
terms  short  of  their  immediate  cemovai  beyond,  not  only  our  juris- 
diction, but  beyond  the  limits  of  the  United  States  of  America- 
The  injustice  of  forcing  our  freed  negroes  on  our  sister  states* 
without  their  consent,  when  we  are  wholly  unwilling  to  be  afflicted 
with  them  ourselves,  is  so  plain  and  direct  a  vblation  of  moral  duty, 
as  to  inhibit  this  court  from  taking  such  a  step.  To  treat  our 
neighbors  unjustly  and  cruelly,  and  thereby  make  them  our  ene- 
mies,, is  bad  policy,  and  contrary  to  our  interest 

Would  it  not  be  treating  the  non-slaveholding  states  unjustlyt  to 
force  our  freed  negroes  upon  them  without  their  consent  t  and 
would  it  not  be  treating  the  slave-holding  states  cruelly  1  We  are 
ejecting  this  description  of  population,  fearing  it  will  excite  rebel* 
lion  among  the  slaves  ;  or  that  the  slaves  will  be  rendered  immo- 
ral to  a  degree  of  depravity  inconsbtent  with  the  safety  and  in- 
terest of  the  white  population.  These  are  fearful  evils.  Bat  are 
they  not  more  threatening  to  Virginia,  (jast  recovering  from  the 
fright  of  a  negro  rebellion,)  to  the  Carolinas,  to  Greorgia,  Aiahama, 
Mississippi,  and  Louisiana,  than  to  us  1  Compared  with  the  whites, 
most  of  them  have  two  slaves  to  our  one  ;  some  of  them  almost 
ten  to  our  one.  Even  Kentucky  has  a  higher  proportion  than 
Tennessee.  How  can  we  theii»  as  'fconest  men,  thrust  our 
freed  negroes  on  our  nighbors  of  the  South  1  Suppose  the 
non-slavehoUing  states  north  west  of  the  Ohio  were  willing  to 
receive  our  freed  negroes,  (a  supposition  by  the  way  wholly 
untrue,)  would  it  be  good  policy  ia  us  to  locate  them  on  our 
borders,  beside  our  great  rivers,  forming  wretched  free  negro 
colonies.  In  constant  intercourse  with  our  slaves  1  They  must 
live  in  neigborhoods  separated  from  the  whites.  Their  condition 
has,  and  will  preclude  intermarriages  and  close  association.  That 
such  a  population  inhabiting  a  country  near  us,  would  become  a 
most  dangerous  receptacle  to  our  runaway  slaves,  and  a  grievous 
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affliction  to  the  state  where  sitaated,  as  well  as  to  oarselves,  need 
only  be  stated  to  gain  universal  admission.  The  time  would  soon 
come  when  the  attempt  to  seize  on  the  harbored  slaves  would  pro« 
duce  war  with  such  a  people,  and  serious  collisions  with  the  state 
within  whose  jurisdiction  they  resided.  This  it  is  our  own  interest 
to  avoid.  All  the  slaveholding  states,  it  is  believed,  as  well  as 
many  of  the  noti-slaveholding,  like  ourselves,  have  adopted  the  po- 
licy of  exclusion.  The  consequence  is,  the  freed  negro  cannot 
find  a  home  that  promises  even  safety,  in  the  United  States,  and 
assuredly  none  that  promises  comfort.  We  order  the  present  pe- 
titioners for  freedom  to  be  emancipated  on  the  terms,  that  they  be 
sent  beyond  the  limits  of  the  United  States,  for  additional  reasons. 
The  act  of  1833,  ch.  64.,  to  aid  the  colonization  society,  provides, 
that  the  treasurer  of  Middle  Tennessee  pay  to  the  treasurer  of  the 
society  for  its  use,  ten  dollars  for  each  fi*ee  black  person  that  the 
treasurer  of  the  society  shall  certify  has  been  removed  from  the 
state  of  Tennessee  to  the  coast  of  Africa. 

The  foregoing  society  has  formed  a  colony  of  free  blacks  at 
Liberia,  on  the  coast  of  Africa.  The  people  residing  there  are  all 
from  the  United  States,  speak  our  language,  pursue  our  habits, 
profess  the  christian  religion,  are  sober,  industrious,  moral,  and 
contented ;  are  enjoying  a  life  of  comfort  and  of  equality,  which  it  is 
impossible  in  this  country  to  enjoy,  where  the  black  man  is  degra- 
ded by  his  color,  and  sinks  into  vice  and  worthlessness,  from  the 
want  of  motive  to  virtuous  and  elevated  conduct. 

The  black  man  in  these  states  may  have  the  power  of  volition. 
He  may  go  and  come  when  it  pleaseth  him,  without  a  domestic 
roaster  to  control  the  actions  of  his  person ;  but  to  be  politically 
free,  to  be  the  peer  and  equal  of  the  white  man,  to  enjoy  the 
offices,  trusts,  and  privileges  our  institutions  confer  on  the  white 
man,  is  hopeless  now  and  forever.  The  slave,  who  receives  the 
protection  and  care  of  a  tolerable  master,  holds  a  condition  here 
superior  to  the  negro  who  is  freed  from  domestic  slavery.  He  is 
a  reproach  and  a  by-word  with  the  slave  himself,  who  taunts  his 
fellow  slave  by  telling  him,  "  he  is  as  worthless  as  a  free  neg^  !** 
The  consequence  is  inevitable.  The  free  black  man  lives  amongst 
us  without  motive  and  without  hope.  He  seeks  no  avocation,  is 
surrounded  with  necessities,  is  sunk  in  degradation— crime  can 
sink  him  no  deeper,  and  he  commits  it  of  course.  This  is  not 
only  true  of  the  free  negro  residing  in  the  slaveholding  states  of 
this  union :  in  the  non-slaveholding  states  the  people  are  less  ac« 
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coatoined  to  the  squalid  and  disgusting  wretchedness  of  the  negro ; 
have  less  sympathy  for  him,  earn  their  means  of  subsistence  with 
their  own  hands,  and  are  more  economical  in  parting  with  them, 
than  him  for  whom  the  slave  labors,  of  which  he  is  entitled  to  share 
the  proceeds,  and  of  which  the  free  negro  is  generally  the.  partici- 
pant, and  but  too  often  in  the  character  of  the  receiver  of  stolen 
goods.  Nothing  can  be  more  untrue  than  that  the  free  negro  is 
more  respectable  as  a  member  of  society  in  the  non-slaveholding, 
than  the  slaveholding  states.  In  each,  he  is  a  degraded  outcast, 
and  his  fancied  freedom  a  delusion.  With  us,  the  slave  ranks  him 
in  character  and  comfort ;  nor  is  there  a  fair  motive  to  absolve  him 
from  the  duties  incident  to  domestic  slavery,  if  he  is  to  continue 
amongst  us.  Generally,  and  almost  universally,  society  suffers ; 
and  the  negro  suffers  by  manumission. 

These  are  some  of  the  reasons  why  we  give  the  assent  of  the  state 
to  the  emancipation  of  these  slaves,  in  accordance  to  Peter  Fish- 
er's will,  upon  the  condition,  and  condition  only,  that  they  be  trans- 
ported to  the  coast  of  Africa.  To  the  course  pursued  in  this  in- 
stance, there  might  be  exceptions  in  other  cases ;  but  they  should 
be  most  rare,  and  grounded  on  reasons  the  most  prominent  and 
conclusive.  This  application  furnishes  none  such.  Bond  and  se- 
curity will  be  given,  partly  in  accordance  with  the  second  section 
of  the  act  of  1831,  ch.  102.,  conditioned,  that  the  freed  persons 
shall  be  transported  to  the  colony  of  Liberia,  on  the  coast  of  Afri- 
ca, and  which  shall  form  part  of  the  judgment  of  thb  court.  The 
act  of  1831,  ch.  101.,  in  effect  directed  the  chancery  court  to  dis- 
miss this  cause.  Chancellor  Reese,  in  a  very  lucid  opinion,  treated 
the  act,  and  justly,  as  an  unauthorized  mandate,  unconstitutional 
and  void.  This  court  adopts  that  opinion,  which  is  herewith  filed. 
Decree  affirmed. 

The  following  is  the  opinion  of  Chancellor  Reese,  referred  to  and 
adopted  in  the  foregoing  opinion. 

The  act  of  1829,  ch.  29.,  contains  two  important  features  :  First, 
it  declares  it  to  be  the  duty  of  the  executor,  when  there  is  a  bequest 
of  liberty  to  a  slave,  to  endeavor  to  procure,  hb  emancipation. 
This  had  before  that  time  been  ruled  to  be  his  duty  by  the  supreme 
court  of  the  state,  in  the  cases  of  M'Cutchen  v.  Price  and  Wife, 
3  Haywood's  Rep.  211.,  and  Ann  Hope  v.  Johnson,  2  Verger's 
Rep.  123.  And,  in  the  second  place,  that  if  the  executor  fail  to 
perform  this  duty,  the  slave,  by  his  next  friend,  may  file  his  bill, 
and  have  his  rights  or  claim  to  liberty  under  the  will  inquired  into 
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and  determined.  These  decisions^  and  this  act  of  assembly  profe, 
that  the  rigor  of  former  opinioas  on  the  subject  of  slavery  had, 
whether  properly  or  otherwise,  not  a  little  relented.  The  act  re* 
cognizes  the  beqnest  of  freedom  as  a  valuable  right  to  the  slave 
himseM;«to  be  prosecuted  by  him,  under  some  circumstances,  in 
the  courts  of  the  country.  After  the  passage  of  this  act  of  assem- 
bly, the  slaves  in  question,  by  Andrew  Hays,  Esq.  of  David- 
son, filed  their  bill  in  thb  court,  the  administration  with  the  wiH 
annexed,  continued  to  refuse  any  application  on  his  part  in  their 
behalf  to  the  county  court  of  Sumner ;  and  in  their  bill  they  make 
James  Dabbs,  the  said  administrator,  a  party  defendant,  and  allege 
the  material  facts  herein  before  stated ;  pray,  that  thejf  may  be 
emancipated  ;  and  also  pray,  that  an  account  may  be  taken  of 
the  personal  property  bequeathed  to  them  by  the  will,  and  of  their 
hire  since  the  death  of  the  testator. 

Dabbs  filed  his  answer  ;  admits  his  refusal  to  petition  the  county 
court  of  Sumner  on  behalf  of  complainants  ;  expresses  his  wil- 
lingness, and  even  anxiety,  that  the  will  of  the  testator  on  the  mat- 
ter should  be  carried  into  effect,  and  exhibits  an  account  of  the 
hire  of  the  negroes.  Jeremiah  Fisher,  who  claims  to  have  pur- 
chased the  interest  of  the  other  devisees  of  Peter  Fisher,  thereupon 
filed  his  cross  bill,  making  Hays  and  Dabbs  party  defendants,  and 
alleging  collusion  between  them  ;  and  charging,  that  the  refusal 
of  Dabbs  to  apply  to  the  county  court  of  Sumner,  on  behalf  of  the 
complainants  was  with  a  view  to  give  this  court  jurisdiction  ;  and 
also  praying  an  account  against  Dabbs  as  administrator.  Hays 
and  Dabbs  severally  answer,  and  deny  the  above  allegations. 

On  the  application  of  Fisher  at  the  July  term  of  this  court,  this 
cross  bill  was  consolidated  with  the  other  case.  By  a  previous 
order  of  this  court,  pursuant  to  the  provisions  of  the  act  of  1 829, 
ch.  29.,  the  complainants  were  put  into  the  custody  of  the  cleik 
and  master  of  this  court ;  an  account  was  ordered  between  the 
parties,  and  a  report  made,  which  has  been  confirmed.  Replica- 
tions were  filled,  and  the  cause  in  a  state  forbearing  at  the  present 
term  of  this  court. 

Under  these  circumstances,  the  following  act  of  assembly,  passed 
November  28th,  1831,  is  produced  to  the  court,  entitled,  "An 
act  to  explain  and  amend  an  act  passed  Dec.  7th,  1829,  ch.  29., 
more  effectually  to  provide  for  the  emancipation  of  slaves.'*  This 
act  provides  that  "  the  above  recited  act  shall  in  no  wise  be  so 
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coBstraed  as  to  extend  to  any  case  where  any  penon  may,  by  their 
last  will  and  testament,  hare  directed  any  slave  or  slaves  to  be  set 
free,  before  the  passage  of  the  above-recited  act,  which  this  is  in* 
tended  to  a«iend ;  but  in  all  such  cases,  where  any  suit  shall  have 
been  instituted  in  the  district  chancery  court,  under  the  prc^visions 
of  the  act  which  this  b  intended  to  amend,  it  shall  be  the  d^ity  of 
file  chancellor,  at  the  first  term  of  the  cpurt  after  the  passage  of 
this  act,  to  have  the  same  stricken  from  the  docket ;  -  and  it  is  here- 
by made  the  duty  of  the  clerk  of  said  court,  to  transmit  to  the  clerk 
of  the  county  court  where  the  parties  reside,  j&e  whole  of  the  re- 
cord and  proceedings  in  said  cause,  which  shall  stand  for  trial  at 
the  first  term  of  the  county  court  thereafter,  under  the  same  rules 
regulations,  and  restrictions,  as  if  the  said  suit  had  been  originally 
instituted  in  said  county  court :  provided,  however,  that  the  costs 
which  shall  or  may  have  accrued,  shall  abide  the  final  issue  of  the 
»uit" 

Upon  this  act  of  assembly,  the  court  has  been  moved  by  the  so- 
licitor of  Fisher,  that  this  cause,  pursuant  to  its  mandates,  be 
striken  from  the  docket.  And  the  question  is,  shall  this  be  done  1 
Is  the  respect  and  deference  for  the  legislative  will,  when  dbtinct- 
ly  expressed,  which  b  justly  due  from  this  court,  and  fully  ac- 
knowledged by  it,  to  be  countervailed,  in  the  present  instance,  by 
that  paramount  obligation  which  is  exacted  by  the  fundamental 
law  1  It  is  a  proposition  not  to  be  controverted,  that  not  courtesy 
only,  but  duty  requires  of  courts  of  justice,  in  expounding  legisla- 
tive enactments,  with  reference  to  their  conformity  to  the  consti- 
tution, to  give  them  such  examination  as  will  reconcile  them  to- 
gether, and  not  bring  them  into  conflict,  and  to  be  clearly  satisfied 
that  a  law  b  unconstitutional,  before  they  so  pronounce  it.  There 
b  this  difference,  it  occurs  to  me,  between  the  situation  of  a  le- 
gblator  and  a  judge  :  the  former  should  yield  hb  support  to  no 
measure  unless  fully  convinced  of  its  conformity  to  the  constitu- 
tion ;  the  latter  should  give  effect  to  all  the  statute  laws  of  the 
state,  when  he  no  more  than  doubts  the  legblative  competency  to 
have  passed  them.  But  the  duty  of  a  judge  b  obvious  and  ac- 
knowledged, to  pronounce  an  act  of  the  legblature  unconstituonal 
when  he  believes  it  to  be  so  ;  and  it  b  the  peculiar  province  of 
the  judicial  department  to  expound  laws  and  pronounce  upon  their 
conformity  with  the  constitutional  will  of  the  people.  The  ques- 
tion recurs,  shall  the  court  strike  the  cause  in  question  from  the 
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docket  1  The  legislature  has  said  it  shall,  and  at  the  present  term. 
I  entertain  no  doubt  that  the  ^ct  in  question  was  passed  with  the 
purest  motives,  and  upon  the  fullest  conviction,  perhaps,  of  its  pr<K 
priety  and  justice.  It  is  pretty  evident,  however,  that  the  legis- 
lature was  not  only  uninformed,  but  probably  misinformed  of  the 
situation  and  matter  of  this  case  ;  of  this  bill  and  cross  bill,  and  ef 
the  relation  in  which  the  parties  stand  to  each  other,  and  the  pre- 
viously existing  laws ;  for  the  clerk  of  this  court  is  ordered  to 
transmit  the  whole  record  and  proceedings  in  the  cause  to  the 
country  court,  and  the  county  court  are  ordered  to  try  the  cause 
so  transmitted^  under  the  same  rules,  regulations,  and  restrictions, 
which  would  have  governed  them  if  the  cause  had  been  instituted 
there.  The  only  cause  which  could  have  been  instituted  there  by 
law,  would  have  been  a  petition  by  Dabbs,  administrator,  as  plain- 
tiff, in  behalf  of  the  complainant's  freedom. 

But  this  petition  Dabbs  has  not  filed,  and  would  not  file;  and 
because  of  his  refusal,  he  is  a  defendant  to  this  bill.  But  I  waive 
this  consideration,  as,  also,  the  further  consideration,  that  in  strfting 
this  cause  from  the  docket,  I  should  strike  off  matter  properly 
cognizable  in  this  court,  without  reference  to  the  act  of  1829,  and 
meet  the  question  fairly  upon  the  mais  point.  The  act  of  1831 
contains  three  propositions  worthy  of  consideration.  That  the  act 
of  1829,  ch.  29.,  ought,  in  no  wise,  to  be  so  construed  as  to  extend 
to  cases  where  a  will  directed  slaves  to  be  set  free  before  the  pas- 
sage of  the  act ;  that,  therefore,  the  court  should  strike  such  causes 
from  the  docket,  and  that  the  clerk  transmit  the  record  to  the 
county  court.  If  the  first  proposition  were  correct,  that  is,  that 
the  proper  construction  of  the  act  of  1829,  does  not  confer  upon 
this  court  jurisdiction  over  a  cause  circumstanced  like  the  present^ 
the  substance  of  the  legislative  mandate  would  follow,  and  the 
cause  would,  if  not  literally  stricken  from  the  docket,  be  dismissed ; 
indeed,  if  such  has  been  the  opinion  of  my  predecessor  and  the 
other  chancellor,  the  orders  which  have  been  made  in  the  cause 
would  not  have  existed. 

It  is  for  the  legislature  to  pass  the  law,  and  for  the  court  to  ex- 
pound it.  They  did  pass  the  law  of  1829,  and  the  court  here  pre- 
sent is  of  opinion,  that  a  proper  construction  of  that  act,  as  applied 
to  the  facts  of  this  case,  gives  to  the  court  cognizance  of  the  cause. 
They  took  cognizance  accordingly,  and  now  we  are  informed  by 
the  act  of  1831,  that  the  former  act  ought  to  be  so  construed,  and 
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should  be  construed  as  in  no  wise  to  apply  to  a  case  like  this.  I 
need  not  argue  to  show  how  little  authoritative  a  conclusion,  a 
legislative  exposition  of  a  former  act,  should  be  considered.  The 
counsel  for  the  motion  are  understood  to  concede  that  legislative 
expositions  are  not  to  be  relied  on,  and  that  the  exposition  in  ques- 
tion is  not  well  founded.  Here,  then,  is  a  case  where  a  right 
deemed  valuable,  and  a  proper  subject  for  litigation,  the  right  to 
freedom  under  a  will  is  brought  into  tins  court  in  pursuance  of  the 
law,  and  the  matter  proper  for  the  investigation  of  this  court  is 
pending.  The  facts  and  circumstances  which  fix  the  rights  of  the 
parties,  and  give  the  jurisdiction  of  the  court,  are  past,  or  already 
exist,  when  a  simple  legislative  mandate  comes  to  us  and  says,  such 
a  case  shall  not  be  tried — shall  be  stricken  from  the  docket.  This 
is  the  whole  of  the  matter ;  for  if  the  legislative  exposition  of  the 
act  of  1829  goes  for  nothing,  there  is  nothing  left  but  the  simple, 
naked,  direct  mandate  of  the  legislature  to  strike  the  cause  from 
the  docket ;  for  the  balance  of  the  law  is  a  mere  direction  to  the 
clerk.  Shall  thb  court — can  this  court  obey  the  mandate  ?  If  it 
may  in  this  cause,  it  may  in  any — it  may  in  all.  Shall  the  rights 
of  all  the  parties  in  this  cause  to  that  relief,  and  to  that  remedy, 
by  due  course  of  law,  which  their  case  calls  for,  be  disregarded, 
and  this  court  be  closed  against  them  1  For  the  efficacy  of  the 
act  of  1831,  and  the  duty  of  this  court  with  regard  to  it,  cannot 
depend  upon  the  fact  that  a  motion  has  been  made  to  give  it  effect. 
If  that  motion  could  succeed,  the  duty  of  the  court  would  have 
been  the  same  if  all  the  parties  had  been  not  only  willing,  but 
anxious  to  proceed  in  this  court.  The  declaration  of  rights,  sec. 
17.,  provides,  that  all  courts  shall  be  open,  and  **  every  man,  for 
an  injury  done  him  in  his  lands,  goods,  fame,  or  reputation,  shall 
have  remedy  by  due  course  of  law,  and  right  and  justice  adminis- 
tered without  sale,  denial,  or  delay."  This  declaration,  copied 
from  the  great  charter,  is  not  a  collection  of  unmeaning  epithets. 
In  England,  the  reason  of  riveting  this  barrier  around  the  rights 
of  the  subject,  was  well  understood.  Their  sovereign  was  wont 
to  interfere  in  the  administration  of  justice ;  ^*  a  remedy  by  due 
course  of  law  '*  was  often  refused  under  the  mandate  of  men  in 
power,  and  the  injured  man  denied  justice ;  they  were  ordered 
sometimes  not  to  proceed  with  particular  causes,  and  justice  was 
delayed  ;  and  the  obtainment  of  their  rights  was  often  burdened 
with  improper  conditions  and  sacrifices,  and  justice  was  sold.  So 
anxious  were  they  to  stop  this  enormous  evil,  that  a  part  of  the 
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official  oath  of  a  judge  was,  that  he  would  proceed  to  do  right  and 
justice,  notwithstanding  any  letter  or  order  to  him  to  the  contrary. 
This  clause  of  magna  charta — why  is  it  inserted  in  our  bill  of 
rights  1  Was  it  from  apprehensions  of  our  executive  T  We  bad 
left  him  no  power.  Whatever  power  is  considered  as  properly 
belonging  to  the  executive  department  elsewhere,  is  by  our  institu- 
tions, conferred  upon  the  legislature.  It  is  the  more  important, 
therefore,  and  so  the  framers  of  our  constitution  decreed,  that  the 
judicial  department  should  be  independent  and  co-ordinate,  and 
that  the  legislature  should  have  no  judicial  power.  Danger  might 
justly  be  apprehended  from  this  quarter.  "  The  judicial  power 
(the  whole  of  it)  shall  be  vested  in  such  superior  and  inferior 
courts  of  law  and  equity,**  &c.  If  the  legislature,  possessing  a 
large  share  of  executive  power,  be  permitted  to  exercise  judicial 
power  also,  or  control  the  action  of  the  judges  within  their  pecu- 
liar sphere,  the  liberty  of  the  citizens,  under  the  government  of 
good  legislators,  would  be  in  imminent  peril,  and  under  bad  ones 
would  be  entirely  destroyed.  The  duties  and  powers  growing  out 
of  the  relation  between  the  legislature  and  the  judicial  department, 
and  the  lines  of  demarcation  between  them,  have  been  the  subject 
of  earnest  and  elaborate  discussion  in  the  courts  of  the  several 
states,  and  particularly  those  of  the  United  States ;  and  in  the  cases 
of  Dartmouth  College,  of  Fletcher  and  Peck,  and  of  Green  and 
Biddle,  and  of  many  others  which  need  not  be  referred  to,  the 
principles  applicable  to  questions  of  this  sort  are  well  settled,  and 
the  only  difficulty  is  to  apply  them  to  the  facts  of  particular  cases. 
A  distinction  between  the  right  and  the  remedy  is  made,  and  ex- 
ists. But  where  the  remedy  has  attached  itself  to  the  right,  and 
is  being  prosecuted  by  "  due  course  of  law,"  to  separate  between 
them,  and  take  away  the  remedy,  is  to  do  violence  to  the  right, 
and  within  the  reason  of  that  provision  of  our  constitution  which 
prohibits  retrospective,  or,  in  other  words,  retroactive  laws  from 
being  passed,  or  laws  impairing  the  obligation  of  contracts. 

By  the  act  of  1829,  all  slaves  in  'whose  favor  there  is  a  devise  of 
liberty,  and  where  the  representative  of  the  testator  refuses  to  ap- 
ply to  the  county  court,  they  may  file  a  bill  by  their  next  friend  in 
this  court ;  the  act  of  18S1  attempts  to  take  away  this  right  from 
a  portion  of  them,  and  from  that  portion  of  them  where  the  right 
and  remedy  had  attached  by  the  actual  pendency  of  a  suit,  in  a 
^'  due  course  of  law."  Is  not  this  partial  and  unequal  legislation  1 
It  is  believed  it  is.    It  would  give  me  much  more  pleasure,  if  duty 
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would  peruiit,  to  conform  to  the  will  of  the  legislature.  This  feel- 
ing is  inspired  not  only  by  respect  and  courtesy,  but,  perhaps  also, 
by  a*  lively  sense  of  the  feeble  and  unsustained  character  of  judi« 
cial  power,  which  resti  only  upon  the  moral  feelings — upon  the 
reason  of  the  community.  An  improper  yielding  to  le^Iative 
enactments,  is  a  danger  more  to  be  apprehended  from  the  judicial 
department,  than  rash  or  uncalled  for  opposition*  The  history  of 
every  age  and  of  every  country,  has,  in  every  page  of  it,  shown 
this  to  be  the  case. 

The  independence  of  the  judiciary  ought  to  be  anxiously  pre- 
served unimpaired  ;  not  on  account  of  the  individuals  who  may 
happen  to  be  judges  ;  they  are  nothing  ;  but  on  account  of  the 
security  of  life,  liberty,  and  property,  to  the  citizen.  I  feel  satis- 
fied, that  I  have  no  sympathies  which  would  have  misled  me  in  this 
matter ;  for  when  permitted  to  indulge  my  feelings  and  opinions 
as  an  individual,  I  find  them  in  strong  and  direct  hostility  to  all 
schemes  for  emancipating  slaves  under  existing  circumstances,  in 
the  bosom  of  our  community. 

Let  the  complainant  in  the  cross  bill  take  nothing  by  his  motion. 

After  the  above  opinion  was  pronounced  the  counsel  for  Fisher 
moved  the  court  to  set  aside  the  decree,  and  to  re-hear  the  cause, 
and  set  forth  his  reasons  in  a  petition  to  re-hear. 

Catron,  Ch.  J.  The  motion  to  set  aside  the  decree  in  the  case 
of  Fisher's  negroes,  was  brought  before  the  court  on  yesterday, 
the  last  business  day  of  the  term.  My  mind  was  too  depressed 
with  recent  over-exertion,  to  take  that  strong  view  of  the  subject, 
its  intricacy  and  importance  demanded ;  and  I  now  feel  myself 
wanting  in  vigor.  However,  there  is  no  time  left.  The  acts  of 
1829,  ch.  29.,  and  1831,  ch.  101*,  received  little  consideration  by 
this  court  when  the  opinion  on  the  merits  of  the  cause  was  drawn 
•up.  The  court  was  satisfied  with,  and  adopted  the  opinion  of  the 
chancellor.  Upon  the  high  intelligence  and  ability  of  that  gentle- 
man, we  felt  safe  in  resting.  Our  own  opinion  b,  however,  now 
anxiously  desired,  on  the  construction  of  the  act  of  1831,  and  the 
party  dissatisfied  is  entitled  to  it. 

By  the  common  law,  the  owner  of  a  slave  might  manumit  him 
at  pleasure.  The  acts  of  1777  and  1801  prohibited  this,  unless 
the  government  assented  to  the  contract  of  manumission.  To 
give  this  assent,  the  county  courts  were  Tested  with  authority.  A 
deed  or  will  of  manumission  is  not  void,  hut  binds  the  owner  or 
representative  of  the  testator,  as  between  him  and  the  slwe ;  it 
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confers  a  moral  right  to  freedom  upon  the  slave.  Before  the  act 
of  1829,  the  master,  or  his  representative,  the  executor,  was  to  do 
the  first  act:  petition  the  court  for  the  government's  assent.  The 
slave  had  no  power  to  cause  his  right  to  be  enforced  by  the  courts 
of  justice.  He  had  to  deal  with  sovereignty  ;  he  could  not  sue 
the  state,  and  compel  her  to  execute  the  contract  with  his  master. 
It  lay  with  her  to  direct  the  manner  in  which  the  remedy  should 
be  enforced.  Bill  of  Rights,  sec.  17.  This  is  a  prerogative  of 
sovereignty,  and  is  independent  of  the  constitution.  Then  came 
the  act  of  1829,  for  more  effectually  emancipating  slaves.  It  pro- 
vides, that  where  any  person  shall,  by  his  last  will,  have  directed 
any  slave  to  be  set  free,  it  shall  be  the  duty  of  the  executor  to  peti- 
tion the  county  court,  as  by  the  previous  laws  prescribed.  And  if 
the  executor  should  fail,  or  refuse,  it  should  be  lawful  for  such  slave 
to  file  his  bill  in  equity  by  his  next  friend ;  and  upon  its  being  made 
to  appear  to  the  court,  that  said  slave  ought  to  be  free,  the  chan- 
cellor should  so  order ;  and  he  is  given  jurisdiction  to  make  all 
necessary  interlocutory  orders  to  secure  the  rights  of  the  respective 
parties. 

Under  this  act,  Fishei's  negroes  filed  their  bill ;  brought  before 
the  court  the  proper  parties ;  were  placed  in  the  hands  of  a  re- 
ceiver, and  the  cause  ready  for  hearing.  Then  was  passed  the  act 
of  1831,  ch.  101.,  professing  to  explain  the  act  of  1829.  It  declares 
the  act  shall,  in  no  wise,  be  construed  to  extend  to  any  case  where 
tlie  will  was  made  before  its  passage.  To  all  subsequent  cases, 
the  act  of  1829  still  applies,  and  is  in  full  force.  In  other  words, 
the  act  of  1831  attempts  a  repeal  of  the  jurisdiction  of  the  chan- 
cellor in  the  case  of  Fisher's  negroes ;  and  orders  the  chancellor 
at  the  next  term  to  dismiss  the  cause.  It  next  directs  the  clerk  of 
the  chancery  court,  to  transmit  to  the  clerk  of  the  county  court, 
the  whole  of  the  records  and  proceedings  in  said  cause,  which  shall 
stand  for  trial  at  the  first  term  of  the  county  court.  The  act  de- 
clares that  of  1829  did  not  embrace  such  a  case  as  that  of  Fisher's 
negroes ;  that  the  chancery  court  had  no  jurisdiction  of  it ;  and  is 
in  effect  a  positive  mandate  sent  to  the  chancellor,  in  the  form  of 
an  act  of  assembly,  "  to  strike  the  cause  from  the  docket  of  his 
court,"  because,  by  the  act  of  1829  he  had  no  jurisdiction,  and  had 
misconstrued  the  law.  The  chancellor  had  made  interlocutory 
orders  in  the  cause ;  he  consolidated  it  with  two  others,  between 
the  administrator  with  Peter  Fishers's  will  annexed,  and  the  prin- 
ciple l^;atee  of  the  estate.     Nothing  but  a  final  decree  was  want. 
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ing  to  end  the  controrersy,  and  settle  the  account  of  the  estate, 
80  intimately  blended  with  the  emancipation  of  the  slaves,  who  were 
also  legatees,  that  it  was  impossible  finally  to  decree,  until  th'is  was 
done  or  refused.  The  previous  orders  made  in  the  causes,  the 
legislature,  by  the  act  of  1831,  attenrpted  to  reverse,  and  ordered 
directly  the  principal  bill  to  be  dismissed. 

By  the  act  of  18^,  the  chancery  court  had  undoubted  jurisdic- 
tion of  the  cause.  By  article  fifth  of  the  constitution,  the  judiciaU 
power  is  to  be  vested  in  such  courts  of.  law  and  equity  as  the  legis- 
lature may  establish.  It  is  an  independent  poi0«r,  and  where  it  has 
jurisdiction,  a  sovereign  power,  just  as  much  as  the  legislature 
itself.  He,  who  has  a  lawful  right,  and  a  legal  remedy  to  enforce 
that,  and  the  jurisdiction  of  a  court  has  attached  upon  it,  is  entitled 
to  judgment.  The  legislature  has  no  power  to  close  the  courts. 
The  courts  shall  be  open,  and  every  man  shall  have  remedy  by 
due  course  of  law.  That  is,  every  man  having  a  legal  right,  and 
an  open  remedy.  Art  11,  sec.  17.  The  legislature  may  confer 
a  right,  and  give  a  remedy  toM  slave.  Having  opened  the  courts 
to  him,  he  is  entitled,  independent  of  his  color  or  his  civil  condition, 
to  have  justice  administered  in  the  due  course  of  law,  without  de- 
nial or  delay.  Peter  Fisher's  negroes,  by  his  will,  took  a  right,  a 
common  law  right,  one  bindmg  on  the  executor,  as  a  trustee  ;  but 
their  remedy  rested  with  him ;  he  might  petition  the  county  court, 
or  not,  at  his  pleasure.  If  he  did,  the  distributees  of  Peter  Fisher 
could  not  complain.  The  case  of  David*s  negroes,  2  Yefger's  Rep. 
563.  The  act  of  1829  gave  a  remedy  to  the  slaves ;  not  as  against 
Peter  Fisher's  representative,  against  him  as  trustee ;  the  previous 
law  would  have  offered  a  remedy  in  equity ;  but  the  state  as  a  third 
party  had  to  assent  to  the  manumission. 

The  state  could  not  be  sued  until  a  remedy  was  provided.  The 
act  of  1829  provided  that  remedy,  in  pursuance  of  article  11.  sec. 
17.9  of  our  constitution.  The  imperfect  right  to  emancipation 
conferred  by  Peter  Fisher's  will,  wanted  nothing  but  the  assent  of 
the  state  to  perfect  it ;  and  jurisdiction  was  given  to  the  chancellor 
acting  in  his  judicial  capacity,  according  to  judicial  forms,  at  his 
discretion,  to  manumit  the  complainants,  if  he  thought  it  consistent 
with  the  policy  of  the  state.  Though  one  of  the  widest  known 
discretions,  yet  it  was  a  legal  discretion,  and  one  he  dare  not  refuse 
to  exercise,  either  for  or  against  the  complainants.  On  this  ground 
we  exercise  jurisdiction  on  this  branch  of  the  cause  on  apped^ 
Had  the  discretion  been  unrestricted,  no  appeal  would  have  Ifte^ 
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The  legislature  had  no  power  to  dimniss  the  bill,  and  to  close  the 
chancery  courts  against  the  complainants.     This  is  not  denied  hy 
the  argument  of  the  opposite  counsel ;  but  it  is  urged,  that  a  change 
of  jurisdiction,  from  the  chancery  court  to  the  Sumner  county 
court,  was  within  the  power  of  the  legislature.     That  the  legisla- 
ture had  the  power  to  withdraw  the  cause  from  the  chancery  court, 
and  order  that  court  to  send  it  to  the  Sumner  county  court  for 
hearing,  I  think  is  clearly  true,  if  the  county  court  either  had 
theretofore  jurisdiction  to  hear  the  cause,  or  if  the  legislature  then 
conferred  the  jurisdiction.     But  the  county  court  had  no  chancery 
jurisdiction  by  any  previous  law  to  that  of  1831,  and  no  power  to 
finally  hear  the  cause,  in  the  form  it  would  have  been  presented. 
Having  no  cognizance  of  the  subject  matter,  the  act  of  1831  was 
a  naked  mandate  to  the  chancellor  to  turn  the  complainants  out  of 
this  court,  and  there  leave  them,  unless  the  act  conferred  jurisdic- 
tion of  the  cause,  as  a  chancery  cause,  on  the  county  court     Did 
it  do  so  1    The  act  tells  us  the  cause  shall  stand  for  hearing  in  the 
county  court  at  the  first  term,  undtr  the  same  rules,  regulations, 
and  restrictions,  as  if  the  said  suit  had  been  originally  instituted  in 
said  county  court.     The  court  was  to  try  the  cause,  not  according 
to  the  rules  and  restrictions  of  the  chancery  court,  but  according 
to  its  own  rules,  long  in  force  by  the  acts  of  1777  and  1801,  for 
the  emancipation  of  slaves.     That  is,  by  petition,  not  by  the  slave, 
(he  could  not  come  into  the  county  court,  or  sue  there,)  but  the 
master,  or  his  executor,  setting  forth  the  motives  for  the  manumis* 
mon ;  which,  if  approved,  the  court  shall  grant  the  petition,  and 
record  the  evidence  of  the  emancipation^     Had  the  cause  gone  to 
the  county  court,  the  complainants  had  no  right  to  take  a  single 
step  as  actors.     The  couit  had  no  right  to  take  a  single  deposition 
on  their  behalf,  or  make  any  order  or  decree  against  James  Dabbs 
or  J.  Fisher,  or  even  to  compel  Baker,  the  receiver  of  the  court 
of  chancery,  who  had  the  complainants  in  possession,  to  deliver 
them  to  a  receiver  of  the  county  court. 

An  attempt  to  decree  the  legacy  left  the  negroes  to  order  an 
account  for  their  hire,  amounting  to  eight  hundred  dollars,  would 
have  been  wholly  beyond  any  powers  of  that  court.  None  such 
are  claimed  for  it.  I  therefore  think,  as  my  three  brother  judges 
have  all  along  thought,  that  the  act  of  1831  was  a  naked  mandate 
to  the  chancellor  to  dismiss  the  bill ;  that  the  act  was  retrospective 
of  the  rights  of  the  complainants,  and  is  void ;  and  that  the  chan- 
cellor did  not  err  in  hearing  the  cause. 
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8. 
VoLSAiN  et  al  y.  Clotttier.     Oct  T.  1831.     3  Loubiana 

Rep.  170. 

Per  Cur.     Portery  J      The  plaintiffii  contend,  that  they  are  free,  When  the 
because  their  mother  was  free.     The  proof  of  her  freedom  is  of-  aiaye  d^  ^ 
fered  in  an  act  made  by  their  grandmother  prerioas  to  their  birth,  pl^^* 
It  is  dated  on  the  «7th  day  of  December,  1797.     She  had  the  pre-  that  she 

,  ,  gave  her 

ceding  year  purchased  her  daughter,  and  in  this  act  she  declared,  child  free- 
that  from  maternal  love  and  affection  she  thereby  gave  freedom  to  thJ^J?™ 
her  daughter  from  the  moment  of  her,  the  donor's  death.   In  other  ^®^**{?®' 
words,  she  made  her  daughter  a  statu  Uber.  chUd  is 

madfi  a 

But  the  plaintifis  insist,  that  this  declaration,  on  the  part  of  the  statu  Ubtr 
mother,  manumitted  the  daughter.   And  in  support  of  their  position  ^^i^^^ 
they  rely  on  the  Roman  Code,  lib.  7.  tit  6.  no.#«  tP*  ®'"™® 

event  upon 

We  have  examined  the  authority,  and  it  appears  to  us  manu-  which  it  be- 
mission  did  not  necessairUy  result  from  such  a  declaration.  That  {^' 
it  is  a  presumption  which  the  law  raises  from  the  parent  calling 
the  slave  his  child  in  a  public  instrument ;  and  nothing  in  the  pro- 
vbions  of  the  Roman  law  prevented  the  father  or  mother  holding 
the  child  in  slavery,  when  either  qualified  the  acknowledgment 
in  the  authentic  act  The  laws  of  Spain  in  relation  to  father  and 
son  did  not  prevent  their  holding  each  other  as  slaves ;  and  we 
think,  that  as  they  were  permitted  to  hold  either  as  a  slave,  they 
might  hold  him  as  a  statu  liber^  and  make  him  such. 


*  In  fome  of  the  ftatea  a  special  legislatiTe  grant  is  requisite  to  a  valid  emancipa- 
tion. This  appears  to  be  the  case  in  Georgia,  South  Carolina,  Alabama,  and  Missis- 
sippi.  See  James'  Dig.  396.  act  of  1820. ;  Prince's  Dig.  456;  act  of  1801 ;  Toul 
man's  Dig.  639. ;  Misnsippi  Rev.  Code  386.  In  North  Carolina  the  right  to  eman- 
cipation is  made  to  depend  npon  meritorious  services  done  by  the  slave,  and  which 
are  to  be  adjudged  of  and  allowed  by  the  coun^  court  Hajwood's  Manuel,  525. 
529.  And  in  Tennessee,  by  the  act  of  Nov.  1801,  chap.  27.,  the  court  have  power 
to  emancipate  on  a  petition  presented  to  them  for  that  purpose.  In  Kentucky,  Mi- 
souri,  Virginia,  and  Maryland,  this  power  is  not  vested  in  the  legislature  or  the 
courts,  but  may  be  exercised  by  the  master,  under  the  rules  and^regulations  establish- 
ed by  the  stamtes  of  those  itates.  2  Litt  Sc  Swi.  1155. ;  2  Missouri  Laws,  744. ;  3 
Hen.  Stat  87. ;  1  Rev.  Code  Virginia,  433.;  Maryland  Laws,  Nov.  1809,  ch.  171, 
and  the  act  1796,  ch.  67. 
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9. 

Catin  v.  D'Oegenoy's  Heibs.    June  T.  1820,    8 

Louisiana  Rep.  218. 

Aflbve,  i*he  plaintiff  claimed  the  freedom  of  her  children,  under  a  deed 

deed  of  from  her  former  master,  the  defendant's  ancestor.  They  pleaded 
tionl^^  ^h^  general  issue.     There  was  judgment  for  them,  and  she  appeal- 

which  she  ^  j  »phe  defendant's  ancestor,  in  the  deed  of  emancipation  pro- 
is  to  be  *^  ■ 

free,  at  the  duced  by  the  plaintiff  says,  **  I  hold,  as  my  slare,  a  Creole  negro 
§ea^%fiii  girl  named  Catin,  aged  18  years,  bom  in  my  sendee  from  the  ne- 
whil™*"*"  S^  woman  Martha,  to  whom  I  gave  her  freedom  according  to  the 
ttaiuHber,  terms  of  the  deed,  which  I  executed  before  the  present  notary,  last 
drenbom  year,  1801,  and  I  hare  offered  to  the  said  Catin  her  freedom,  on 
the'n^"*  certain  conditions  (terminas)  which  I  shall  express,  gratuitously 
while,  are    and  without  interest,  in  consideration  of  the  good  services  of  her 

suives. 

mother,  the  said  Martha.  In  consideration  whereof,  1  grant  by 
these  presents,  that  I  emancipate  and  liberate  from  all  subjection, 
captivity,  and  servitude,  the  said  negro  Catin,  my  slave,  with  the 
qualification  and  condition,  {caHdad  y  condition)  that  she  shall  hold 
and  enjoy  freedom,  {tener^  disfnUar  y  gozar^)  immediately  after  my 
death.  But  during  my  life  she  is  to  remain  in  my  service  and  power, 
continuing  and  contributing  her  services,  as  she  has  done  to  the  date 
of  these  presents.  By  virtue  of  which,  and  immediately  after  my 
death,  and  thenceforward,  she  may  deal,  contract,  sell,  and  purchase, 
appear  in  court,  execute  deeds,  make  a  wUl,  as  a  free  person,"  &c. 
The  children  were  bom  after  the  deed,  but  before  the  death  of  the 
grantor. 

Per  Cur.  Mathewsy  J.  The  decision  of  this  case  depends  en- 
tirely on  the  constmction  to  be  given  to  the  act  of  emancipation, 
by  which  the  appellant  claims  to  have  been  made  free,  at  the  time 
of  the  birth  of  the  children,  for  whom  she  now  claims  freedom. 
We  are  of  opinion,  that  the  court  below  has  given  a  just  interpre- 
tation to  said  act,  and  was  correct  in  considering  the  mother  to  have 
been  of  that  class  of  persons,  known  to  the  Roman  law,  by  the  ap- 
pellation of  stcUu  liberty  and  that  children  born  from  her,  while  in 
such  a  state,  are  not  entitled  to  freedom.     Judgment  affirmed. 
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10. 
Hopkins  et  al  t.  Fi.eet.    Aug.   T.  1813.    9  Johns.  Bep.  225. 

■ 

The  overaeers  of  the  town  of  Oyst^rbay  gave  a  certificate  in  Settlemoiit 
writing,  "  that  the  bearer  Jordan,  the  slave  of  Hopkins,  appeared  ®*- 
to  be  under  the  age  of  fifty  years,  and  of  sufficient  ability  to  get 
his  living  ;^  and  at  the  bottom  was  written :  **  we  do  hereby  manu- 
mit the  same.**  And  the  certificate  was  signed  by  the  overseers,  but 
not  by  the  executors  of  Hopkins,  to  whom  the  slave  belonged,  and 
the  certificate  was  duly  recorded. 

The  court  held,  that  this  certificate,  registered  at  the  request  of 
the  executors  of  Hopkins,  was  conclusive  evidence  to  charge  the 
town  with  the  future  maintenance  of  the  slave,  and  in  the  opinion 
of  the  court,  manumitted  the  slave. 

11. 
Bazzi  v.  Rose  and  her  child.    May  T.  1820.    8  Martin's  Loui- 
siana Rep. '149* 

Per  Cur.    Martin^  J,      The  petition  states,  that  these  defend- 
ants are  the  plaintiff's  slaves,  and  obtained  a  writ  o£  habeas  corpus 
from  the  president  of  the  criminal  court,  on  which  they  were  dis-  if  an  infoi^ 
charged  ;  that  the  proceedings  therein  are  erroneous  in  law  and  in  ™^^^^|^ 
fact   The  answer  avers  the  freedom  of  the  defendants,  and  there  ^«0  place 
is  a  plea  of  presumption.  There  was  judgment  for  the  defendants,  promiBing 
and  the  plaintiff  appealed.  wiS"  A 

There  comes  up  with  the  record,  a  number  of  depositions,  and  ^  formalir 
several  bills  of  exceptions,  no  part  of  which  it  appears  necessary  rights  are 
to  examine.     The  defendants  claim  their  freedom,  under  a  deed  affected!  ^ 
of  emancipation  from  the  plaintiff     libera  vel  non^  is  the  only  is-  ^^'^  J^ 
sue  which  can  exist  between  the  parties.     If  they  be  slaves,  they  be  obsenr- 
cannot  contest  the  plaintiff's  title  to  them.     They  have  no  capaci- 
ty to  stand  in  judgment  for  any  other  purpose  than  to  establish  or 
defend  their  claim  to  freedom.  Tmdeau's  ex'r  v.  Robinette,  4  Mar- 
tin's Rep.  580.  The  act  of  emancipation  introduced  by  the  defend- 
ants, is  dated  St  Jago  de  Cuba,  May  24th,  1805,  and   purports, 
that  the  plaintiff  **  desirous  of  acknowledging  the  signal  services 
of  Gertrude,  a  Congo  negro  woman,  aged  44  years,  on  several 
occasions,  gives  freedom  to  her  and  |her  child  Rose,  aged  lOi 
years,  to  be  fully  enjoyed  without  any  trouble ;  promising,  in  due 
time  and  place,  to  comply  with  the  ibrmalities  which  the  law  re- 
quires." 
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The  parish  court  '^  considering  that  the  plaintiff,  by  sending  the 
act  of  freedoniy  which  he  had  directed  to  be  passed  in  the  island 
of  Cuba,  in  behalf  of  the  defendants,  in  order  that  it  might  be  de- 
posited  here  with  a  notaqr  public,  to  make  it  valid,  as  well  bjhis 
long  silence  thereon  afterwards,  as  by  his  subsequent  conduct  with 
regard  to  the  defendant  Rose,  and  her  free  baptized  children,  un- 
til lately,  when  he  thought  he  had  good  reason  to  complain  of  her, 
had  thereby  completed  and  confirmed  his  act  of  freedom  (which, 
in  the  opinion  of  the  parish  court,  on  the  circumstances  of  this 
cause,  the  favorable  application  of  the  law  must  protect,)  gave 
judgment  for  the  defendants.  In  the  correct  decision  of  this  case, 
it  is  all  important  to  decide,  whether  the  defendant.  Rose,  acquired 
her  freedom  in  St  Jago  de  Cuba  by  the  execution  of  the  deed  which 
the  plaintiff  has  caused  to  be  recorded  here.  It  is  not  pretended 
that  she  had  any  claim  to  freedom  when  she  left  the  island  of 
Cuba,  exclusively  of  the  contents  of  this  deed.  For,  if  she  arrived 
here  a  slave,  she  must  still  be  considered  as  such,  unless  she  has 
been  emancipated  according  to  the  laws  of  this  state,  and  this  is 
neither  alleged  nor  proven.  The  Partida  4.  22.  1.,  requires,  that 
where  emancipation  takes  place  in  writing,  it  be  done  before  five 
witnesses.  Es  mene$ter  que  quando  lo  afforase  per  cartOy  o  ante  sus 
amigos  que  lofuga  ante  cinco  tes  tigos.  Gregorio  Lopez^  in  hb  com- 
mentary on  this  law,  says,  this  solemnity  has  been  held  unnecessa- 
ry ;  but  the  writer  does  not  quote  or  allege  any  law  in  support  of 
the  assertion ;  and  Lopez  concludes  that  it  is :  non  allegat  legem 
quae  tuum  dictum  probety  unde  servanda  est  ista  lex  quae  wit  hoc  esse 
necessarmm.  The  grantor,  in  executing  this  deed,  knew  his  right 
was  not  thereby  destroyed,  since  he  promised  to  fulfil  the  formali- 
ties, the  sine  qua  non  which  the  law  required. 

It  therefore  results,  that  the  execution  of  this  writing,  or  deed, 
did  not  render  the  defendant  free.  Nothing  shows  that  any  thing 
did  happen  in  Cuba  by  which  the  defect  of  the  deed  was  cured. 
If  these  defendants  were  slaves  on  their  leaving  Cuba,  they  were 
so  at  their  landing  in  this  state.  Here  the  law  requires  certain 
formalities  for  the  acquisition  of  freedom,  none  of  which  are  pre- 
tended to  have  been  fulfilled.  Is  the  record  of  the  deed,  in  the 
ofiice  of  a  notary,  an  act  under  which  the  defendants  may  claim 
their  freedom  1  We  think  not.  It  is  contended,  that  the  admission 
of  the  plaintiff,  that  he  executed  the  deed,  makes  full  proof  against 
him,  and  that  the  Spanish  law  requires  the  presence  of  witnesses  to 
protect  the  grantor  against  the  perjury  of  a  single  witness.     The 


OF  THE  EMANCIPATION  OF  SLAVES.  809 

laws  of  most  countries  require  formalities  or  ceremonies  to  attend 
the  execution  of  certain' contracts;  and  although  these  formalities 
and  ceremonies  generally,  perhaps  universally,  tend  to  secure  a 
9iMBget  evidence  of  the  contract,  this  is  not  perhaps  the  only  object. 
In  the  case  of  an  emancipation  ddante  sus  amigosy  in  the  presence 
of  friends  and  before  five  witnesses,  without  writing,  spoken  of  in 
the  partida  cited,  the  required  presence  of  five  witnesses  might  not 
always  protect  against  the  perjury  of  a  single  witness.  For  the 
emancipation  would  be  proven,  if  he  deposed  it  took  place  before 
him  and  four  witnesses,  dead  since.  The  presence  of  a  ma^strate, 
the  attendance  of  an  unusual  number  of  witnesses,  the  affixing  of 
a  seal,  are  all  circumstances  which,  besides  securing  more  evidence, 
are  attended  with  this  particular  advantage  :  they  make  a  strong 
impression  on  the  mind  of  the  party,  excite  reflection  in  him  upon 
the  subject  he  is  engaged  in ;  they  ordinarily  require  time,  and, 
consequently,  afford  an  interval  for  thought  and  awake  apprehen- 
sion, and  are  no  contemptible  guards  against  circumvention,  fraud, 
and  surprise.  1  Haywood's  Rep.  203.  Farther,  the  deed  itself  shows, 
that  the  grantor  did  not  mtend  to  destroy,  ipsofacto^  his  right  on 
the  defendant.  Rose ;  he  knew  what  he  then  did  had  no  such 
effect;  for  he  agreed,  at  a  future  time,  to  comply  with  the  formali- 
ties which  the  law  required.  What  he  did  must  then  be  considered, 
BOtwithstainding  the  words  in  the  first  part  of  the  deed,  as  a  mani- 
fSsstation  of  his  intention  to  free  the  defendant  Rose,  and  her  child, 
at  a  future  day.  His  subsequent  conduct,  till  the  record  of  the 
deed  in  the  notary's  office,  shows  that  such  was  his  apprehension.  ^ 
Is  the  case  altered  by  this  record  1  We  think  not.  If  the  plain- 
tiff held  legally  the  defendants  as  his  slaves  when  they  landed  in 
Louisiana,  theyviust  have  remained  so,  unless  emancipated  accord- 
ing to  our  laws  ;  and  this  is  not  pretended  to  have  been  done.  It 
is,  therefore,  ordered,  adjudged,  and  decreed,  that  the  judgment  of 
the  parish  court  be  annulled,  avoided,  and  reversed,  and  that  the 
defendant  Rose,  and  her  child,  be  decreed  to  be  the  slaves  of  the 
plaintiff. 

12. 
In  the  case  of  Nbgro  Tom.    Feb.  T.  1810.    5  John's  Rep.  365. 

Habeas  corpus  to  Adolph  Waldradt,  to  bring  up  Negro  Tom,  ^  contract 
whom  he  claimed  as  his  slave.  b  S»1ijraSI.* 

It  appeared  that  Adolph  had  purchased  the  slave  of  Johannas  ry. 


'     A 
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Waldradt,  who  had  given  Tom  a  certificate  fai  writing  that  he 
*^  manumits  the  said  negro  slave  Torn,  from  and  after  the  death  of 
him,  the  said  Johannas,  in  spite  of  all  bills  of  sale,  or  last  will  by 
him  thereafter  to  be  made.**  Johannas  having  died,  the  dave 
claimed  to  be  free. 

Per  Cur.  We  think  the  negro  is  free  by  reason  of  the  certifi- 
cate of  manumission  given  by  Johannas  Waldradt,  in  his  life  time ; 
and  he  must  therefore  be  discharged. 

13 
Oatfieij)  v.  Waring.  May.  T.  1817.     14  John's  Rep.  188. 

.Emancipa-  To  an  action  of  assumpsit  for  supporting  the  defendant's  slave, 
prafomed.  he  gave  in  eiddence  the  will  of  his  father-in-law,  by  which  he  be- 
queathed the  plaintiff  to  his  three  children.  The  plaintiff,  then,  to 
prove  his  freedom  a  writing  sealed  by  the  children  of  the  testator, 
by  which  they  manumitted  him,  on  condition  that  he  served  them 
three  years,  which  service  was  performed.  The  court  below  ruled, 
that  a  manumission  by  two  of  the  joint  owners  of  the  plaintifi^ 
amounted  to  a  destruction  of  the  entire  interest,  and  gave  him  his 
freedom,  especially  where  the  third  joint  owner  has  for  a  long  time 
suffered  him  to  act  as  a  freeman,  without  a  claim. 

Per  Cur,  Speticer^  J.  The  manumission  of  the  plaintiff  by  two 
or  three  joint  owners  would,  of  itself,  make  him  a  freeman.*  No 
person  can  be  partly  a  slave,  and  partly  free,  or  a  slave  for  one 
third  of  the  timci  and  free  for  two  thirds  ;  he  must  be  one  or  the 
other  entirely.  The  manumission  by  two  may  be  considered  a  de- 
struction of  the  tenancy  in  common,  and  a  conversion  of  the  slave, 
as  it  regards  the  proprietor  of  one  third.     And  suffering  the  plain- 


*  With  respect  to  emancipatioii,  it  may  be  stated  as  a  principle  without  an  ezceptionr 
that,  as  slaves  are  considered  as  property  upon  which  creditors  have  a  right  to  look 
for  the  payment  of  their  debts  due  by  the  owners  of  slaves,  regard  must  be  had  to  the 
rights  of  the  creditor ;  and  no  emancipation  is  valid  when  those  rights  are  violated. 
By  the  Rev.  Code  of  Virginia,  p.  434.,  any  emancipated  slave  may  be  taken  inexecu 
tion  for  a  debt  contracted  by  the  person  emancipating  the  slave,  if  the  indebtedness 
existed  before  the  act  of  emancipation.    And  in  the  acts  of  some  of  the  states,  an  ex 
press  provision  is  to  be  found  guarding  the  right  of  emancipation,  and  saving  the  rights 
of  creditors.    2  Litt.  &  Swi.  1155.  $  27. ;  Act  of  1796. ;  Mississippi  Rev.  Code,  38a. ; 
Civil  Code  of  Louisiana,  art  190.   And  this  protecting  law  in  favor  of  creditors  is  ex 
tended  to  widows,  entitled  to  one  third  of  their  husband's  personal  estate.    1  Viifi]ii« 
Rev.  Code,  435*;  Miasissftpi  Rev.  Code,  386.;  2  Litt.  &  Swi.  1246. 
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tiff  to  act  as  a  fi  i  u WW  without  any  claim  or  pretence  that  he  was 
a  slave,  until  this  siut  was  brought,  would  authorize  the  inference  of 
manumission  by  die  other  tenant  in  common.  All  presumptions 
in  favor  of  personal  liberty  ought  to  he  made. 

14. 

a 

Hamilton  v.  CRAoa.   June  T.  1823.   6  Har.  &  Johns.  Rep.  l€L  ;• 
Hall  v.  Mullen,  5  Har.  &  Johns.  Rep.  190. 

Under  the  statute  of  1796,  eh.  67.  §  13.,  the  court  held,  that  an  An  infant 
infant  unable  to  gain  sufficient  maintenance  aud  livelihood,  cannot  ^^^^^^ 
be  manumitted ;  nor  can  a  slave  be  set  free  who  isw  90t  both  ^^* 
under  the  age  of  45  years,  and  able  to  work  and  gain  a  mfficient 
maintenance  and  livelihood  at  the  time  the  freectom  Is  Intended  tQ 
commence. 

15. 
Moses  v.  Denigree.    Nov.  T.  1828.    6  Rand's  Rep.  561. 

The  Court,  CarVf  J.,  held,  in  this  case  that  a  deed  of  emancipa- 
tion of  the  slave  executed  in  1781,  declaring  the  slave  free  when  he 
should  arrive  at  full  age,  which  would  be  in  1 796,  b  void  by  the 
act  of  1723,  by  which  emancipation  is  prohibited  except  for  meri- 
torious services,  and  by  permission  of  the  governor  and  council ; 
that  the  case  of  Pleasants  v.  Pleasants,  2  Call's  Rep.  319.,  carried 
the  law  far  enough,  although  it  violated  no  statute.  The  will 
merely  directed,  that  his  slaves  should  have  their  freedom  when- 
ever the  laws  would  permit  it,  and  created  a  trust  to  support  the 
devise.  And  the  court  said,  that  emancipation  by  deed  or  will, 
made  before  May,  1782,  of  a  slave,  even  where  freedom  is  to  take 
effect  at  a  future  time,  is  unlawful  and  void. 


(B)  By  Will. 

1. 

Mary  v.  Morris,  et  al.  Aug.  T.  1834.  7  Louisiana  Rep.  135. 

The  plaintiff  claimed  freedom  under  the  will  of  one  Marshall,  of  liberty 
who  held  her  in  slavery  in  the  state  of  Georgia.     The  testator  con^ve^ 
died,  and  the  slave  was  taken  by  the  testator's  daughter  to  Loui-  ^^'^^J^® 
siana,  and  there  sold  by  the  executors  of  her  husband  after  his  state  i^ 

-  void. 

decease. 
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The  defendant  pleaded,  that  the  will  of  Bfanbdl  derinng  free- 
dom to  his  slaves  was  void  ;  that  by  the  laws  of  Georgia  a  slave 
coald  only  be  set  free  by  a  legislative  act 

The  district  judge  thought,  that  slaves,  being  passive  in  their 
situation  and  character,  it  was  the  duty  of  the  executor  to  see  the 
will  executed,  which  he  viewed  in  the  light  of  a  contract     Judg- 
ement for  plaintiff.     Appeal. 

But  the  court  reversed  the  judgment,  and  held,  that  the  be- 
quest in  the  will  being  prohibited  by  the  laws  of  Georgia,  where 
it  was  made,  is  null  and  void;  that  the  bequest  of  liberty  to 
slaves,  which  is  made  in  contravention  of  the  law  of  a  state  enacted 
for  the  security  of  the  public  peace  and  good  order  of  the  com- 
munity, is  absolutely  null  and  void,  and  such  slaves  do  not,  ipso 
fuctOy  become  free  under  the  will,  or  being  brought  into  this  state 
where  slavery  is  tolerated,  but  in  which  slaves  may  be  manumitted 
by  will.  And  see  Pleasants  v.  Pleasants,  2  Call's  Rep.  319«, 
where  a  devise  of  freedom  to  depend  upon  a  subsequent  contin- 
gency (as  where  the  state  should  grant  a  right  to  emancipate)  was 
valid. 

80    where 

the  will  is  2. 

declared 

void.  Chasteen  V.  FoKD.    Spring  T.  1824.    5  Little's  Rep.  268. 

Trespass,  by  Ford,  a  man  of  color,  against  Chasteen,  to  recover 
his  freedom. 

It  appeared,  that  Lewis  Chasteen  made  his  will,  and  devised, 
that  all  his  slaves  should  be  set  free  on  their  arriving  at  25  years 
of  age.  The  children  of  the  testator  exhibited  a  bill  in  equity 
against  the  executors,  alleging  the  invalidity  of  the  will,  and  pray- 
ing a  decision  of  the  court  thereon.  The  court  pronounced 
against  the  validity  of  the  will.  Ford  arrived  at  the  age  specified 
in  the  will  after  the  court  had  pronounced  against  its  validity. 
And  the  question  on  these  facts  is,  whether  Ford  was  entitled  to  his 
freedom  or  not. 

Per  Cur,  Otvsley^  J.  Ford  claims  his  freedom  under  the  will ; 
and  was  the  question  of  his  right  governed  exclusively  by  the  import 
of  the  will,  we  should  have  no  difficulty  in  pronouncing  Ford  a  free- 
man. He  had  arrived  at  the  age  of  25  years,  the  commencement 
of  this  action,  and  the  will  expressly  declares  he  should  be  eman- 
cipated at  that  age. 

But  the  will  has  been  declared  to  be  inoperative,  by  the  decree 
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of  a  coart  of  eqnity,  and  that  decree  was,  in  argument,  contended 
to  be  conclusive  in  tiie  present  case.  But  Ford  was  no  party  to 
that  suit ;  and  it  was  insisted  in  argument,  that  as  to  him  the  de- 
cree can  have  no  operation  in  this  contest.  It  must  not  be  for- 
gotten, that  at  the  time  the  decree  was  pronounced,  Ford  had  not 
arrived  at  the  age  to  which,  by  the  will,  he  had  to  arrive  before 
he  was  entitled  to  his  freedom.  He  could  not,  therefore,  have  been 
made  a  party,  and  the  failure  to  have  made  him  a  party,  cannot  be 
alleged  to  render  the  decree  inoperative  as  to  him. 

3. 

Chew  v.  Gary.  June  T.  1825.  6  Har.  &  Johns.  Rep.  526. ; 
S.  P.  HuoRES  V.  Nboro  Milly  et  al.,  5  Har.  &  Johns. 
Rep.  310. ;  Hamilton  v.  CaAOo,  6  Har.  &  Johns.  Rep. 
16. 

Suit  for  freedom.  Mary  Ann  Wood  devised  as  follows :  *<  My 
will  and  desire  is,  that  all  my  negroes  shall  be  free,  except  my  ne- 
gro woman  Nanny  ;  and  my  will  is,  that  she  shall  serve  my  mo* 
ther  Ann  Brown  during  her  life,  and  at  her  death,  my  said  negro 
woman  Nanny  to  enjoy  her  freedom."  The  petitioner  for  freedom 
was  the  child  of  Nanny,  and  was  born  after  the  death  of  Mary  Ann 
Wood,  and  during  the  life  of  Ann  Brown.  The  defendant  de- 
murred to  the  petition,  and  the  court  ruled  the  demurrer  sufficient, 
and  the  petitioner  appealed.     Judgment  affirmed. 

4. 

In  the  Matter  of  Nan  Mickkl,  a  Negro  Girl.  Aug.  T.  1817. 
14  John's.  Rep.  324. ;  S.  P.  Pbtry  v.  Christy,  19  Johns. 
Rep.  53. 

The  testator,  bj  his  last  will,  devised  as  follows  :  ^'  I  manumit  The  act  of 
and  give  freedom  to  my  negro  woman,  Mott,  and  her  daughter  Nan,  ^""^^ 
immediately  after  my  decease.''    After  the  date  of  the  will  the  tes-  ^  perfect- 
tator  sold  Nan.     On  a  habeas  carpus  to  the  assignee  of  the  purcha-  deiivering 
ser,  the  question  before  the  court  was,  whether  Nan  was  entitled  S^wriS^ 
to  her  freedom.  or'^^^J'' 

or  some 

Per  Cur,     The  sale  made  by  the  testator  after  making  his  will  third    per- 
was,  pro  tatUOy  a  revocation  of  his  will.  .  The  will  has  no  effect  be-  benefit 
fore  the  death  of  the  testator.     Although  a  manumission  of  a  slave 
does  not  rest  upon  the  principles  of  a  contract,  but  is  an  act  of  be- 
nevolence, sanctioned  by  the  statute,  and  made  obligatory  if  ia 
40 
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writing;  yet  such  writing  ought  to  pass  out  of  the  bands,  and  fwiii 
under  the  control  of  the  master.  In  all  the  cases  we  have  had 
before  us  on  this  question,  the  certificate  of  the  master  has  either 
been  delivered  to  the  slave,  or  to  some  third  person  for  his  benefit, 
and  the  act  has  thereby  become  consummated.  But  in  the  case 
before  us,  it  must  be  considered  as  resting  only  in  intention.  No 
act  has  been  done  that  is  binding  on  the  master.  We  are  of  opi- 
nion, therefore,  that  the  girl  is  not  entitled  to  her  freedom. 

6. 
Pleasants  v.  Pleasants.     2  Call's  Rep.  319.  357. 

The  testator,  by  his  will  in  1771,  directed,  that  "all  his  slaves 
should  be  free,  when  they  arrived  at  the  age  of  30  years,  and  the  laws 
of  the  land  would  permit  them  to  be  free  without  being  transported 
out  of  the  country  ;  that  is,  all  his  slaves  now  born,  or  hereafter 
shall  be  born,  whilst  their  mothers  were  in  the  service  of  him  or 
his  heirs,  to  be  free  at  the  age  of  SO  years,  as  above  mentioned, 
their  age  to  be  adjudged  of  by  his  trustees.'*  He  then  gave  his  son 
Robert  eight  negroes,  "  on  condition  he  allowed  them  to  be  free 
at  the  age  of  SO  years,  if  the  laws  of  the  land  would  admit  of  it;** 
and  then  devised  the  residue  of  the  slaves  to  sundry  persons  under 
similar  conditions. 

Held  by  the  court,  that  the  limitations  were  good  in  the  event  of 
such  a  law  being  passed,  while  the  slaves  remained  in  the  posses- 
sion of  the  family,  without  change  by  the  intervention  of  creditors 
or  purchasers  ;  it  being  considered  too  rigid  to  apply  the  rule  re- 
specting the  limitation  of  the  remainder  of  a  chattel  upon  too  re- 
mote a  contingency,  with  all  its  consequences,  to  the  present  ca^e ; 
but  that  a  reasonable  principle  ought  to  be  adopted  to  suit  its  pecu* 
liar  circumstances.  And,  therefore,  after  the  passage  of  the  act  of 
1782,  permitting  the  emancipation  on  certain  conditions  imposed  to 
prevent  persons  emancipated  from  becoming  burdensome  to  the 
community,  the  court  being  of  opinion  that  the  limited  manumis- 
sion, according  to  the  modifications  in  the  will  could  alone  take 
place,  and  that  the  terms  for  securing  the  public  against  the  main- 
tenance of  the  aged  and  infirm,  could  not  be  equitably  imposed 
upon  the  devisees,  it  was  decreed  that  all  the  slaves  (not  subject  to 
the  claims  of  creditors  or  purchasers)  who  at  the  date  of  the  decree 
were  above  the  age  of  45,  and  their  increase  bom  after  their  re- 
spective mothers  had  attained  the  age  of  SO  years,  should  be 
emancipated  so  soon  as  the  executor  of  the  several  trustees,  or  any 
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otKer  person,  should,  in  the  courts  of  the  several  counties  in  which 
the  slave  respectively  resided,  enter  into  bonds  with  approved  sure- 
ties, payable  to  the  justices  then  sitting  in  ^ch  court,  and  their  suc- 
cessors, with  condition,  that  the  said  slaves  should  not  become 
chargeable  to  the  public,  or  should  enter  into  one  such  bond  for 
the  whole  in  the  general  court ;  that  all  who,  at  the  same  date 
were  abve  SO  years,  and  under  45,  should  be  immediately  emanci- 
pated and  set  free  to  all  intents  and  purposes,  as  if  born  free ;  and 
that  all  who  at  the  same  date  were  under  the  age  of  30,  and  whose 
mothers  had  not  attained  that  age  at  their  birth,  and  all  their  future 
descendants,  born  while  their  mothers  were  in  such  service,  should 
serve  their  several  owners  until  they  should  arrive  at  SO  years  of 
age,  and  then  be  free. 

6. 
Walthall's  Ex'rs  v.  Robertson  et  al.      June  T.  1830. 

2  Leigh's  Rep.  189. 

In  the  year  1819,  Francis  Walthall  made  his  will,  and  devised  as  tjonai^ 
follows :  "  Item,  if  it  be  agreeable  to  the  laws  of  this  state,  (Virginia)  «m?nci- 
in  which  I  live,  thak  after  the  death  of  my  said  wife  Mary,  it  is  my  valid,  and 
will  and  desire,  that  the  following  slaves  owned  by  me,  viz.  Joan,  ^hen  the 
Sen'r,  Gary,  Jack,  Tom,  and  Peter,  shall,  as  soon  as  they  attain  ^'^rfj^"^ 
the  age  of  thirty-one  years,  be  freed ;  and  I  appoint  my  friends,  J. 
Morris  and   E.  H.  Hendrick,  trustees  for  the  liberation  of  said 
slaves,  and  for  them  to  make  the  necessary  application  to  the 
court  on  said  slaves'  behalf,  both  as  to  their  freedom  and  remain- 
ing in  the  state.     If  the  laws  of  the  state  be  against  such  procedure, 
then  my  will  is,  that  said  slaves  be  equally  divided  among  my 
children."     After  the  death  of  the  testator's  widow,  his  children 
brought  a  bill  against  the  executor,  Morris,  in  the  county  court  of 
Buckingham,  who  decided  they  were  not  entitled  to  their  freedom^ 
and  decreed  a  division  among  the  plaintiffs.    The  executor  appealed 
to  the  superior  court   of  chancery  of  Richmond,  which  affirmed 
the  decree,  and  then  he  appealed  to  this  court. 

Per  Cur.  Cabely  J.  The  testator,  by  his  will  says,  if  the  law 
will  suffer  my  slaves,  if  emancipated,  to  remain  in  Virginia,  I  free 
them.     If  the  laws  will  not  suffer  it,  I  give  them  to  my  children. 

Per  Oreen^  J.  The  question  is,  whether  the  testator  intended 
that  the  slaves  in  question  should  be  freed  (to  use  his  own  expres- 
sion) upon  his  wife's  death  at  all  events,  unless  the  law  in  fdrce 
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when  that  happened  should  prohibit  emancipation  upon  anytermftf 
or,  that  they  should  he  freed  only  in  the  event  that  the  laws  should 
then  permit  emancipation,  and  those  emancipated  to  remain  in  the 
state,  by  leave  of  the  courts,  or  otherwise.  This  last  was  the  con* 
struction  adopted  by  the  courts  below,  and  I  think  the  construction 
the  correct  one.  The  expression,  '^  If  the  laws  of  Virginia  be  agains^ 
the  said  procedure,"  refers  to  all  which  the  testator  had  directed 
to  be  done,  both  to  the  emancipation  of  the  slaves,  and  procuring 
permission  to  them  to  remain  in  the  state.  And  by  the  law  at  the 
date  of  the  will,  and  the  testator's  death,  the  slaves  could  not  be 
allowed  to  remam  in  the  state.  They  are  not  entitled  to  their  free- 
dom, and  the  decree  ought  to  he  affirmed. 

7. 
Rucker's  Adm'r  v.   Gilbert.      May  T.   1831.    3  Leigh^s 

Rep.  8. 

As  to  be        Rucker  by  his  will  declared,  "  Item,  it  is  my  will  and  desire 

death  ofthe  that  my  mulatto  man,  James  Gilbert,  should  be  free ;  but  finding 

^*'**^''      there  would  be  some  difficulty  for  it  to  be  so,  and  for  him  to  remain 

here,  I  therefore  request  my  executors  to  lay  off  three  acres  of 

land  for  said  James  Gilbert,  at  any  comer  of  my  land,  and  let  hfm 

settle  on  it,  that  he  may  think  proper,  and  he  is  to  have  it  during 

his  natural  life,  on  good  behaviour,  and  then  to  return  to  my  estate." 

After  the  death  of  the  testator,  Gilbert  brought  a  suit  in  forma 

pauperisy  against  the  administrator  to  recover  his  freedom,  and  the 

county  court  gave  judgment  in  his  favor ;  and  the  administrator 

appealed  to  the  circuit  court,  which  affirmed  thejudgment,  and  he 

appealed  to  this  court. 

Per  Cur.  Brooke^  J.  Did  the  testator  intend  Gilbert  should 
be  free  at  his  death  1  If  he  did,  the  provisions  in  the  will  were 
very  inconsistent.  He  says,  *'It  is  my  will  and  desire  that  my 
mulatto  man,  James  Gilbert,  should  be  free."  If  be  had  stopped 
here,  there  would  have  been  no  doubt,  that  James  Gilbert  would 
have  been  free :  and  here  he  would  have  stopped  if  he  had  simply 
intended  to  emancipate  him;  but  finding,  as  he  says,  "there 
would  be  some  difficulty  for  it  to  be  so,  and  for  him  to  remain  here" 
that  is,  as  a  freeman,  he  does  not  desire  his  executors  to  remove 
that  difficulty,  by  sending  him  out  of  the  state,  but  desires  them  to 
lay  off  three  acres  of  land,  which  he  is  to  have  on  good  behaviour; 
certahily  not  9»  a  freen^an,  because,  as  such,  be  could  impose  no 
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saeh  condition  upon  bim  ;  nor  could  be,  as  he  has  done  in  the  last 
member  of  the  clause,  subject  bim  to  the  control  and  direction  of 
bis  executors,  in  the  character  of  a  freeman. 

However  much  the  testator  might  have  desired  that  Gilbert 
should  be  free,  it  was  very  clear,  that  be  was  deterred  by  the  diffi- 
culties which  the  law  presented  with  respect  to  residence  here, 
and  under  the  circumstances,  determined  to  do  what  he  consider- 
ed next  best  for  him,  to  settle  bim  for  life  on  a  piece  of  land, 
there  to  enjoy  the  fruits  of  his  own  labor.  Both  judgments  re- 
versed, and  judgment  entered  for  appella  t. 

8. 
MoosA  V.  Allain.      Dec.   T.   1825.      16  Martin's  Louisiana 

Rep.  99. 

Appeal  from  the  court  of  the  fourth  district. 

Fer  Cur.    Martin,  J.     The  plaintiff  states,  that  he  was,  before  ^I^ewhob 

the  dealh  of  the  late  Julien  Poydras,  a  slave  for  life  of  said  Poy-  directed  to 

dras ;   who  bequeathed  to  all  his  slaves  their  freedom,  on  the  fol-  bjr  the  last 

lowing  conditions :   That  each  of  his  plantations  should  be  sold,  master  can 

with  all  the  slaves  who  might  be  on  each  of  them  respectively,  ^^^gntion 

2d.  That  all  said  slaves  should  be  considered  as  attached  to,  and  ^^  ^  magis- 
trate to 

inseparable  from,  the  respective  plantations  on  which  they  were  prevent  his 
at  the  time  of  the  sale.  3d.  That  the  purchasers  of  said  plantations  out  of  the 
respectively,  should  be  bound  to  keep  thereon  all  the  negroes  "^'®'9'**^*- 
purchased  with  each  of  them,  during  twenty-five* years,  and  at  the 
expiration  of  that  period  to  enfranchise  them.  That  B.  Poydras 
purchased  one  of  said  plantations,  situated  at  Fausse  Riviere, 
with  a  number  of  slaves  attached  thereto,  of  which  the  plaintiff  was 
one ;  and  afterwards  sold  it  with  the  said  slaves  to  one  of  the  de- 
fendants, with  the  conditions  mentioned  in  the  will,  as  aforesaid, 
which  was  mentioned  at  the  sale,  and  inserted  in  the  proces  verbal. 
But  that  the  said  defendant,  in  violation  of  them,  sold  him  to  Vill- 
neuve  Leblanc  the  other  defendant,  who  has  brought  the  plaintiff 
to  the  parish  of  West  Baton  Rouge,  against  his  will  and  inclina- 
nation,  and  intends  to  remove  him  out  of  the  state.  The  petition 
concludes  with  a  prayer  for  the  recession  of  the  sale  of  Leblanc ; 
that  he  may  be  ordered  and  decreed,  to  restore  the  plaintiff  on  the 
plantation  at  Faussee  Riviere,  with  which  be  was  sold,  and  be  en- 
joined from  removing  him  therefrom.  The  defendant  pleaded  the 
general  issue.    There  was  judgment  for  the  defendant,  and  the 
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phrintifi*  nppealed.  By  a  clause  of  the  will,  the  testator  directs  the 
terms  of  sale  of  his  plantations  and  slaves  in  the  following  words  : 
*'  The  sales  of  any  of  my  plantations,  as  to  the  slaves  which  are 
attached  to  them,  (and  all  my  slaves  are  to  be  considered  as  at- 
tached to  them,)  is  to  be  made,  with  the  obligation  imposed  on  the 
purchaser  of  my  plantations,  their  heirs  and  assigns,  all  the  slaves, 
of  either  sex,  who  shall  be  sold  with  the  said  plantations  respect- 
ively, even  the  children  bom  or  to  be  bom,  at  the  expiration  of 
twenty-five  consecutive  years,  from  the  date  of  the  sale.  And  the 
slaves,  who  at  this  epoch  may  not  have  the  legal  age  for  emanci- 
pation, shall  be  bound  to  work  for  their  respective  purchasers,  their 
heirs  and  assigns,  till  they  reach  that  age ;  when  they  are  to  be 
emancipated  as  aforesaid.  Likewise,  the  purchasers  of  my  said 
plantations  are  to  be  bound  for  themselves,  their  heirs  and  assigns, 
to  have  care  of,  and  treat  with  humanity,  and  keep  on  said  plan- 
tations respectively,  without  requiring  any  labor  from  them,  all 
such  slaves  so  purchased,  who  may  evidently  have  attained  the 
age  of  sixty  years,  and  pay  them  annually  a  sum  of  twenty-five 
dollars,  as  a  relief  against  the  infirmities  of  age.  These  terms  are 
to  be  rigorously  executed,  and  all  persons,  in  the  name  of  human- 
ity, and  particularly  the  officers  of  the  state,  are  authorixed  and 
requested  by  me,  to  cause  them  to  be  executed  and  respected.'* 
The  right  to  remain  on  the  plantation,  with  which  each  of  the  tes- 
tator's slaves  was  sold,  is  only  given  to  those  who  may  have  attain- 
ed the  age  of  sixty  years,  at  the  expiration  of  twenty-five  years 
from  the  sale.  In  the  mean  while  the  right  of  a  purchaser  to 
the  labor  of  the  slaves,  wherever  he  chooses  to  have  it  performed, 
is  perfect,  unless,  perhaps,  the  slave  may  be  allowed  the  aid  of  the 
magistrate,  in  case  of  an  evident  attempt  to  transport  him  cot  of 
the  jurisdiction  of  the  state,  in  order  to  frustrate  his  hope  of  eman- 
cipation, under  the  will  and  sale,  by  compelling  the  purchaser  to 
give  security  for  the  forthcoming  of  the  slave  in  due  time,  or  other- 
wise. In  the  present  case,  there  is  no  evidence  of  even  an  inten- 
tion of  the  defendant,  Leblanc,  to  transport  the  plaintiff*.  Judg- 
ment affirmed. 
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Burbouoh's  adm'r  v.  Negro  Anna.  June  T.  1817.    4  Har.  & 

Johns.  Rep.  262. 

Petition  for  freedom.     The  petitioner  was  the  slave  of  one  Adeviwto 
Burroughs,  and  claimed  to  be  free  under  his  will,  which  was  in  over  forty- 
the  following  words :  "  I  give  and  bequeath  unto  ray  negro  wo-  ig^^vSid! 
man,  called  Anna,  her  liberty,  and  the  advantages  of  her  son  as  a 
laborer  so  long  as  she  lives,  and  a  young  bay  mare  three  years  old 
next  spring,  and  four  barrels  of  Indian  corn,  and  three  hundred 
weight  of  pork,  and  one  black  cow  about  six  years  old,  and  a  hoe 
and  an  axe,  and  a  spinning  wheel  and  card,  cotton  card&,  and  one 
iiK)n  pot,  &c.,  and  it  is  my  will  and  desire,  that  my  man  Josias,  her 
son,  be  the  entire  right  asd  property  of  her,  the  said  Anna.     At 
the  time  of  the  death  of  the  testator  she  was  about  forty-five  years 
of  age.     The  defendant  is  the  administrator  of  the  testator.     Th3 
county  court  gave  judgment  for  the  petitioner,  and  the  defendant 
appealed  to  this  court.    Judgment  reversed. 

10. 
QuARLBS  T.  QuARLES  et  al.  March  T.   1811.    2  Munf.  Rep. 

321. 

The  court  held,  that  where  slaves  are  specifically  bequeathed  to  The  pro- 
a  child,  when  he  or  she  shall  attain  the  age  of  twenty-one,  or  shall  slaves  spe- 
marry,  and  no  provision  is  made  for  maintenance  in  the  mean  time,  ^bed  go  to 
their  intermediate  profits,  if  not  otherwise  disposed  of,  do  not  pass  the  legatee. 
by  a  general  residuary  clause,  but  they  belong  to  the  legatee  ;  and 
the  same  rule  applies  to  the  interest  from  the  time  of  the  receipt 
thereof  by  the  executor,  and  no  good  reason  appearing  for  faifin^ 
to  apply  the  principal  to  the  use  of  the  legatee.     See  Graham  v. 
Woodson,  2  Call's  Rep.  249  ;  Coke  v.  Wise,  S  Hen.  &  Munf.  463  ; 
Dilliard  v.  Tomlinson,  1  Munf.  183.  214. 

Harris  v.  Ci^arissa  and  others.    March  T.  1834.    6  Yerger's 

Tennessee  Rep.  227. 

This  was  an  action  of  trespass  and  false  imprisonment,  brought  A  citizen 
by  the  defendants  in  error  against  the  plaintiff.  The  defendant  fan?f7the 
below  pleaded,  that  they  were  slaves  for  life.     Upon  the  trial  it  was  y®*T  i?9^' 

made    his 

proved  that  Clarissa  was  originally  a  slave,  the  property  of  Thomas  ia«t  will 
Bond,  a  citizen,  at  the  time  of  his  death,  of  the  state  of  Maryland,  melit, 


and    testa- 
in 
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which  is  Bond  died  in  1800,  and  his  last  will  and  testament  contains  the  fol- 
ing  clause :  lowing  clause :  "  And  my  mind  and  will  further  is,  that  all  the  ne- 
^r,  my  ^''oes  which  1  have  herein  before  given  to  my  children,  which  are 
n>f{j4  and  under  the  age  of  twenty-five  years,  and  also  all  the  young  negroes 
dl  the  which  I  may  have  in  possession  at  the  time  of  my  decease,  shall 
w^ch^"l  ^^^^  ^^^"^  freedom  when  they  respectively  arrive  at  the  age  of 
have  here-  twenty-five.'*  Clarissa  was  one  of  the  young  negroes  belonging 
given  to  my  to  Said  Bond  at  the  time  of  his  death,  she  being  then  about  ten 
which  are  ycars  old.  Hannah,  Delia,  and  Edward,  three  of  the  plaintiffs,  are 
«l?f®'«?®    children  of  Clarissa,  and  were  bom  after  the  death  of  said  Bond, 

age    oi  ' 

twenty-five  and  before  the  said  Clarissa  arrived  at  the  age  of  twenty-five. 

also,  all  the  Edy  and   Martha,  two  of  her  children,  also  plaintiffs,  were  boQi 

Jroes^  "^  ^^^^  she  was  twenty -five  years  old.     They  were  all  born  in  Ten- 

which  1  nessee,  and  neither  of  the  children  are  twenty-five  years  old.     It 

may  have  ^      ' .  ,  . 

in  my  pos-  was  admitted,  that  slaves  could  be  set  free  in  Maryland  in  1800, 
thr^e^of  by  last  will  and  testament.  The  defendant  derived  title  to  the 
™y    *^T  II  plaintiffs  through  Mr>.  Eliza  Love,  a  daughter  of  the  said  Thomas 

cease^  siiaii  

have  their  Bond.  The  court  charged  the  jury,  that  Clarissa  would[not  be  free 
wlieii  they  until  she  arrived  at  the  age  of  twenty-five.     That  when  she  arrived 

It  sSri^at  *^  ^^^  *S^  ^^  ^^  ^^^®'  ^^^  ^  ^^^  children  born  after  that  period 
th«  age  of  were  free;  but,  as  to  those  bom  before  she  was  twenty- five,  they 
five/'  would  be  slaves  until  they  arrived  at  the  age  of  twenty-five,  and 
the  ciiii-  *  then  they  would  also  be  free ;  and  that  in  no  case  could  they  be 
dren  of  the  \^^\^  ^nd  deemed  slaves  for  life.  The  verdict  of  the  jury  was, 
slaves, who  ^Uhat  they  find  the  issues  in  favor  of  the  plaintiffs;  and  that  the 
vision  ^^^  said  Clarissa  and  her  two  youngest  children,'  Edy  and  Martha,  are 
tiwTto^^i^  ^^*  slaves  ;  and  that  the  three  eldest  children,  Hannah,  Delia,  and 
free  at  Edward,  will  be  free  when  they  arrive  at  the  age  of  twenty-five, 
five,  were  Ptr  Cur.  CcUroiij  Ch.  J.  Thomas  Bond,  a  citizen  of  Maryland, 
aiiAough '  ^"  ^^^  y^^r  ^  Q^>  made  his  last  will,  by  which  he  liberated  several 
born  be-     q[  jjjg  gjaves,  and  amongst  other  devises  and  bequests  were  the  fol- 

motherwas  lowing  : 

five'^^ars  ^st.  I  give  to  my  SOU,  Phil.  Bond,  a  negro  man.  Bishop,  to  serve 
^^^  him  five  years  after  my  death  ;  and  at  the  expiration  of  said  five 

years,  the  said  Bishop  to  be  a  freeman. 

2d.  I  give  to  my  son  Edward  Bond,  one  negro  boy  named  Jim, 
aged  fourteen  years,  to  serve  him  until  he  is  twenty-five  years  of 
age,  and  then  at  the  expiration  of  the  time  to  be  a  freeman. 

3d.  I  give  to  my  son,  Thomas  Bond,  a  negro  boy  named  Fred- 
erick, aged  twelve  years,  to  serve  him  until  twenty-five  years  of 
age,  and  then  at  the  expiration  of  that  time  to  be  a  freeman.     One 
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negro  boy  ntmed  Abelard,  aged  one  year,  to  serve  him  until  he  is 
twenty-five  years  of  age,  and  then,  at  the  expiration  of  that  time,  to 
be  a  freeman. 

4th,  My  will  is,  that  my  negro  woman  named  Dinah,  shall  have 
her  freedom  at  my  death  ;  my  negro  woman.  Suck,  to  have  her 
freedom  at  the  expiration  of  three  years  after  my  death;  my  negro 
woman,  Rachel,  shall  have  her  freedom  at  the  expiration  of  five 
years  after  my  death ;  negro  Betty,  which  1  have  given  unto  my 
daughter  Elizabeth  Gibson,  shall  have  her  freedom  at  the  expira- 
tion of  four  years  after  my  deatlu 

And  further,  my  mind  and  will  is,  that  all  the  neg^roes  which  I 
have  hereintofore  given  to  my  children,  which  are  under  the  age 
of  twenty-five  years,  and  also,  all  the  young  negroes  which  I  may 
have  in  my  possession  at  the  time  of  my  decease,  shall  have  their 
freedom  when  they  respectively  arrive  at  the  age  of  twenty-five. 
Thomas  Bond  died  in  Maryland,  and  the  will  was  duly  proved  and 
authenticated.     The  dauses  recited,  emancipatmg  the  slaves  of 
the  testator,  were  made  in  accordance  with  the  act  of  Maryland  of 
1796,  ch.   67.  sec  13.,  by  which  it  is  provided,  **  that  from  and 
sifter  the  passage  of  this  act,  it  shall  and  may  be  lawful  for  any 
person  or  persons,  capable  in  law  of  making  a  valid  will  and  testa- 
ment, to  grant  freedom  to,  and  effect  the  manumission  of,  any 
slave  or  slaves  belonging  to  such  person  or  persons,  by  his,  her,  or 
their  last  will  and  testament ;  and  such  manumission,  of  any  slave 
or  slaves  may  be  made  to  take  effect  at  the  death  of  the  testator 
or  testators,  or  at  such  other  periods  as  may  be  limited  in  such  last 
will  and  testament.**    The  statute  proWbita  manumisdon  to  the 
prejudice  of  creditors,  of  slaves  over  forty-five,  and  also  of  such  as 
shall  not  be  able  to  work  and  gain  a  sufficient  maintenance  and 
livelihood  at  the  time  the  freedom  given  shall  commence.     Clarissa, 
at  the  time  of  the  testator's  death,  was  about  ten  years  of  age, 
and  claims  her  freedom  by  that  clause  of  the  will  manumitting  the 
young  negroes.     Before  Clarissa  was  twenty-five,  she  had  three 
children,  Hannah,  Delia,  and  Edward;  after  that  age  she  had  Edy, 
and  Martha.     The  mother  and  five  children  all  sued  jointly  in  this 
action.     The  circuit  court  adjudged  Clarissa  free  at  twenty-five, 
and  that  Martha  and  Edy,  following  the  condition  of  the  mother, 
were  free,  because  bom  after  she  was  free.     The  court  also  ad- 
judged, that  the  three  children  born  before  Clarissa  was  twenty-five, 
followed  the  condition  of  the  mother,  and  would  be  free  at  their 
respective  ages  of  twenty-fivc ;  neither  of  them  at  the  tim«  of  th# 
41 


88S  8LAV£RY. 

time  of  the  trial  being  that  old.  To  this  part  of  the  charge,  and 
finding  of  the  jury  thereon^  error  is  assigned  for  the  plaintifis  in 
error ;  and  also  for  the  defendants  in  error,  Hannah,  Delia,  and 
Edward,  who  claim  to  have  been  bom  free. 

This  cause  has  been  argued  with  an  anxiety  for  the  defendants 
in  error,  and  with  an  ability  on  both  sides,  leaving  the  court  nothing 
to  wish,  save  something  of  information  of  the  course  of  adjudicaF- 
tionin  Maryland,  if  any  has  been  had  there  on  the  subject.  With 
the  lights  before  us,  however,  we  have  come  to  a  conclusion  satis- 
factory to  the  majority  of  the  court. 

The  statute  of  Maryland  is  open  to  remark  in  explanation  of  the 
will.  Young  slaves  incapable  of  supporting  themselves  could  not 
be  emancipated,  if  the  freedom  given  was  to  commence  during 
such  incapacity.  When  making  the  will  the  testator  was  governed 
by  this  restriction  in  veference  to  the  slave  children.  The  statute 
does  not  give  directly  any  powers  to  the  testator  to  control  the  inr 
crease  of  the  females  who  were  slaves  at  his  death  ;  yet  he  having 
uncontrolled  power  of  their  freedom  or  slavery,  it  is  perhaps  the 
most  con»stent  construction  of  the  act  to  say,  he  had  the  power 
to  declare  the  condition  of  Clarissa's  children  born  before  the  free- 
dom commenced.  As  to  this  middle  state  affecting  the  three  chil- 
dren born  before  the  mother  wa&  twenty-five,  the  legislature  has 
not  declared  its  will.  And  in  ^ving  a  construction  to  the  will 
made  pursuant  to  the  statute,  the  court  must  bear  ia  mind,  the 
claim  is  one  involving  human  liberty,  and  that  the  testator's  inten^ 
tion  must  be  favorably  interpreted  to  this  end.  4  Am.  Dig.  535.  ; 
1  Wash.  Rep.  239. ;  5  Am.  Dig.,  title  *'  Slaves. ;"  Cook's  Justi- 
nian,  12.  13,  4.  The  increase  must  follow  the  condition  of  the  mo- 
ther. If  when  born  she  was  a  slave,  they  are  slaves ;  if  free,  they 
are  free. 

She  was  not  a  slave  for  life  ;  this  is  not  insisted  on ;  but  that  un- 
til she  attained  the  age  of  twenty-five  she  was  a  slave.  So  the 
circuit  judge  thought,  and  instructed  the  jury  that  the  three  children 
were  slaves  until  the  age  of  twenty.five  years,  when  they  should  be 
free.  Of  course,  if  this  construction  be  the  true  one,  we  have  in 
perpetuity,  slaves  for  a  term  of  years ;  the  descendants  of  Cla- 
rissa's daughters  must  be  in  the  same  condiijon*  Let  us  run  out 
the  consequences  of  this  construction.  Such  was  to  have  her  free- 
dom at  the  expiration  of  three  years  after  the  testator's  death ; 
Rachel*  at  the  expiration  of  five  years  ;   Betty,  at  the  expirmljon 
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of  two  years.  At  what  ages  these  women  were  free  does  not  ap- 
pear. Suppose  they  bad  children  before  the  time  arrived  ?  Should 
they  be  free  at  the  same  age  the  mother  attained  when  she  was  free  ? 
This  is  in  accordance  to  the  decision  of  the  circuit  court :  or  shall 
they  be  free  at  the  end  of  the  mother's  term  ?  Had  she  been  a  slave 
forever,  their  condition  would  have  been  the  same.  She  being  a 
slave  for  years,  their  condition  could  not  be  worse.  The  child 
before  born  is  part  of  the  mother,  and  its  condition  the  same ;  the 
birth  does  not  alter  its  rights.  If  the  mother  ait  die  time  of  the 
birth  be  firee^  it  is  free.  Justinian's  Institut.  by  Cooper,  13. .  In 
this  respecti  the  rule  governing  slave  property  in  this  state  and  the 
civil  law  are  alike.  It  is  confidently  believed  that  no  such  middle 
ground  can  be  taken  in  this  and  similar  cases.  We  find  conflict- 
ing decisions  on  the  subject.  The  case  of  Pleasants  v.  Pleasants, 
2  Call's  Rep.  320.,  decided  nothing  to  afibrd  any  aid.  It  only  de- 
termined that  the  testator  had  the  right  to  declare  the  condition  of 
the  children  of  his  female  slaves. 

In  the  case  of  Maria  r.  Sarbaugb  2  Randolph's  Rep.  228.,  it 
is  holden,  that  a  female  slave  declared  to  be  free  at  the  age  of  thir- 
ly-one  years,  and  having  bsue  before  she  arrives  at  that  age,  the 
children  are  slaves  for  life.  But  we  are  told,  the  question  as  to 
the  civil  state  of  the  children  bom  before  the  mother  attained  the 
age  of  thirty-one,  depends  upon  the  true  construction*  of  the  ata* 
tute  of  1753  of  Virginia.  Upon  the  policy  of  that  state«  growing 
eut  of,  and  evidenced  by  this  and  other  statutes,  is  th  decision 
mainly  grounded.  It  is  a  most  strict  construction,  not  to  say  a 
a  strained  one,  in  prejudice  of  human  liberty,  and  is  in  conflict 
with  the  opinions  of  Chancellor  Wythe  and  Judge  Roane^  in  the 
case  of  Pleasants  v.  Pleasants,  2  Call's  Rep.  338.  In  the  case 
of  Ned  V.  BeaU  in  Kentucky,  2  Bibb's  Rep.  298.,  the  supreme 
court  held,  that  a  female  slave  devised  to  be  free  in  the  year  1804, 
who  had  children  after  the  testator's  death,  and  before  the  year 
1804  was  a  slave  until  1804,  and  that  the  children  were  slaves  for 
life.  With  the  reasons  of  this  decision  we  are  not  satisfied.  In 
New-Jersey,  where  a  will  contained  the  following  clause  :  "  I  leave 
my  two  negro  girls  to  be  sold  by  my  executors  for  the  term  of  fifleen 
years,  and  at  the  end  of  that  term  to  be  free,"  it  was  held,  that  the 
negroes  ceased  to  be  slaves  from  the  time  of  the  sale,  and  therefore 
a  child  born  of  one  of  them  during  the  term,  was  free.  I  Cox's 
Bep.  36.;  4  Aul  Dig.  534. 
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Something  in  accordance  to  the  principles  of  thb  detemination 
was  decided  in  Viipnia,  subsequent  to  the  case  of  Maria  v.  Bur- 
baugh,  in  Isaac  v.  West^s  executor,  6  Rand's  Rep.  652.;  that  if  the 
construction  of  a  deed  of  emancipation  be  doubtful,  resort  may  be 
had  to  the  rule,  that  the  deed  b  to  be  taken  most  strongly  against 
the  grantor,  and  liberally  construed  in  favor  of  liberty ;  a  rule,  grow- 
ing out  of  the  spirit  of  the  laws  of  all  civilized  nations  which  favor 
liberty  ;  that  a  deed  of  emancipation,  by  which  the  master  manu- 
mits his  shnres  at  his  death,  but  directs  that  they  shall  serve  him 
as  long  as  he  lives,  and  at  his  death  go  free  from  all  persons,  passes 
a  present  right  to  freedom,  reserving  a  right  in  the  grantor  to  their 
personal  services  during  his  life  as  a  condition  of  the  emancipation. 
Therefore,  a  child  born  of  one  of  the  emancipated  females  in  the 
interval  between  the  execution  of  the  deed  and  the  death  of  the 
grantor,  is  free  from  its  birth.  This  adjudication  proceeds  npcm 
the  ground  of  a  vested  right  of  freedom  communicated  to  the  fe- 
male, and  placing  her  on  the  footing  of  a  person  bound  to  service 
for  a  term  of  years,  who  has  a  general  right  to  freedom,  but  there 
is  an  exception  out  of  it  by  contract.  So  of  the  New-Jersey  de- 
cision. Had  Clarissa  a  vested  right  to  freedom  on  the  death  of 
Thomas  Bond  ?  As  to  Suck,  Rachel,  and  Betty,  and  as  to  thm 
man  Bishop,  devised  for  five  years  to  Phil  Bond,  we  think  there  canr 
be  no  doubt  they  were  intended  by  the  testator  to  be  free  personsi, 
held  to  service  for  a  term  of  years ;  nor  can  we  bring  our  minds 
to  believe  the  testator  meant  differently,  than  if  he  had  said,  I  will 
that  my  girl,  Clarissa,  be  free,  but  that  she  serve  my  children  for 
the  term  of  fifteen  years  ;  being  then  twenty-five  years  of  age,  she 
will  be  able  to  support  herself  in  compliance  with  the  statute  of 
1796,  and  will  have  been  raised  to  industry,  and  in  moral  habits  by 
my  children,  so  that  she  may  the  better  enjoy  her  freedom.  Fur- 
thermore, it  is  right  she  should  pay  for  her  raising,  which  by  the 
time  she  is  twenty-five  she  will  have  done.  With  this  explanation, 
no  one  will  deny  that  Clarissa  would  have  taken  by  the  will  a 
present  right  to  freedom  at  the  testator's  death,  encumbered  with 
a  condition  to  serve  fifteen  years.  In  reference  to  Rachel,  Suck, 
Betty,  and  Bishop,  the  testator  was  sufficiently  explicit  to  the  above 
effect,  and  we  think  he  manifestly  meant  the  same  thing  when 
emancipating  his  young  negroes.  Suppose  Suck  twenty-two,  he 
knew  her  age,  and  he  said  she  should  serve  until  she  was  twenty- 
five,  and  then  go  free ;  how  would  this  have  differed  from  the 
words  used  :  my  woman,  Suck,  to  have  her  freedom  at  the  expi- 
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ration  of  three  years  after  my  death  f  That  Clarissa  rested  under 
most  of  the  disabilities  pertaining  to  a  state  of  slavery,  is  true  ;  but 
that  she  took  a  vested  and  undoubted  right  to  freedom  by  Thos. 
Bond's  will,  is  equally  true.  The  children  born  of  Clarissa,  in  the 
state  of  Tennessee,  came  into  existence  impressed  with  the  rights 
our  laws  confer.  They  were  not  the  slaves  for  life,  of  William  Har- 
ris. They  could  only  be  his  slaves  until  the  termination  of  twenty- 
five  years  from  the  birth  of  their  mother.  Her  state  and  condition 
fixed  that  of  her  increase,  during  the  particular  estate,  and  also 
after  its  termination.  With  us  the  remainderman  takes  the  in- 
crease of  slaves  bom  during  the  term.  Timms  v.  Potter,  1  Hay  w. 
R^p.  234. ;  2  Verger's  Rep.  586.  If  the  termor  has  no  further 
title,  and  there  be  no  one  to  take  in  remainder,  slavery  ceases  of 
course.  Such  we  take  to  be  the  condition  of  the  three  children  born 
of  Clarissa  before  she  was  twenty-five*  But  as  it  is  insisted,  that 
the  decisions  in  Maryland  will  be  conclusive  of  this  cause,  contrary 
to  dnt  present  impressions,  we  will  hold  it  up  until  the  next  term, 
so  that  they  may  be  had,  or  rather  such  of  them  as  we  have  not 
seen  and  examined. 

The  cause  was  argued,  and  the  above  opinion  prepared  at  the 
March  term,  1833.  The  case  was  again  argued  at  this  term,  after 
'which  the  chief  justice  delivered  the  following  opinion  of  the  court : 

This  cause  was,  at  the  hat  terfk^  bolden  up  under,  advisement 
to  obtain  and  look  into  Maryland  authorities.  The  cases  of  Ham^ 
ilton  V.  Craig,  and  Chew  v.  Gary,  have  been  produced  to  us.  6 
Har.  &  Johns.  Rep.  16.  526.  They  establbhed  the  position,  that 
if  a  negro  woman  slave  be  given  to  A.  for  his  life,  and  at  his  death 
the  slave  to  be  free,  the  increase  born  of  such  woman  during  the 
life  estate,  are  slaves  for  life,  and  the  property  of  him  to  whom  the 
use  is  limited.  In  Maryland,  the  issue  is  considered  not  an  acces- 
sary, but  as  a  part  of  the  use,  like  that  of  other  female  animals. 
1  Har.  &  M'Hen.  Rep.  160.  352. ;  1  Har.  &  Johns'  Rep.  52G,; 
I  Hayw.  Rep*  335.  Suppose  a  brood  mare  be  hired  for  five  years, 
the  foals  belong  to  him  who  has  a  part  of  the  use  of  the  dam.  2 
Black.  Com.  290.;  1  Hayw.  Rep.  335.  The  slave  in  Maryland, 
in  this  respect,  is  placed  on  no  higher  or  different  ground.  Had 
the  defendant,  Harris,  continued  in  Maryland,  and  the  three 
children  born  of  Clarissa,  before  she  attained  twenty-five  years  of 
age,  been  born  there,  they  would  have  been  his  property,  just  as 
much  as  the  produce  of  the  labor  of  Clarissa.  But  Hannah,  De- 
lia, and  Edwardt  were  bom  in  Tennessee,  and  the  defendant's  right 
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to  property  in  them  vested  subject  to  our  laws;  by  whicb,  tbc  first 
taker  has  the  same  interest  to  the  increase  he  has  to  the  mother. 
Timms  v.  Potter,  1  Hayw.  Rep.  234.;  2  Yerg.  Rep.  686.;  Cook's 
Rep,  1 13.  381.  Had  Clarissa  been  given  to  Harris  by  will  in  Ten- 
nessee, until  she  arrived  at  the  age  of  twenty-five,  and  then  over 
in  remainder,  Harris  would  have  been  entitled  to  her  services  for 
the  term,  and  to  the  services  of  her  children  for  the  term  ;  but 
then  the  mother  and  also  the  children  would  have  gone  over  to  the 
remainderman.  When  the  title  of  Harris  to  Clarissa  ceased,  his 
title,  by  our  law,  to  the  three  children  ceased.  That  he  has  no 
right  to  their  services  is  manifest. 

North  Carolina  adopted  the  rule  of  nature,  pertaining  to  human 
creatures,  in  declaring  that  the  condition  of  the  mother  should  be 
that  of  the  child.  The  law  does  not  seperate  the  title  :  they  go 
to  the  remainderman  together ;  and  if  there  be  no  remainderman 
to  take  the  mother,  the  child  goes  with  her.  By  Thomas  Bond's 
will,  there  is  no  one  to  take  in  remainder.  His  executors  were  the 
first  takers,  until  the  young  slaves  respectively  attained  twenty-five 
years  of  age,  and  then  they  were  to  go  free.  Harris,  as  distributee, 
took  the  title  the  executors  had.  As  first  taker,  his  title  ended 
when  Clarissa  was  twenty-five.  The  executors  have  no  title  over, 
nor  has  any  one. 

As  to  Hannah,  Delia,  and  Edward,  the  judgment  will  be  re- 
versed, and  the  cause  remanded  for  another  trial.  As  to  Clarissa 
and  the  other  children,  the  judgment  will  be  affirmed,  and  they  go 
free.     Greeny  J.,  dissented. 


A  devise 


12. 


lSc  "^  &c'    ^^^'^  ^'  ^^^^^  ^^^'  ^^^  T.  1827.     6  Monroe's  Rep.  49. 
shall  be  William  Hart  devised  as  follows  :  "  All  the  rest  of  my  slaves,  by 

emancipa-  •'  ^     J 

ted  with  name  Alsey,  Lucy,  Ann,  Selinaand  Turner,  shall  be  emancipated, 
dren,  if  with  their  children,  if  they  should  have  any,  as  soon  as  they  seve- 
£vetny,***  rally  arrive  at  thirty  years  of  age,  except  the  last  mentioned,  and 
Msoonaa    by  name  Turner,  who  shall  serve  Jer'h  Davis  until  he  is  21  years 

they  should      1  ,    ,         ,      ,      ^ 

arrive  at     of  age,  and  then  he  be  free.'* 

of'aJe^^na!  Lucy,  named  in  the  will,  and  mother  of  Fanny  Ann,  attained  the 
Sren^^  age  of  thirty  years  25th  of  Dec.  last,  her  child  Fanny  Ann  being 
when  the     about  ten  years  of  age.    Judgment,  that  Fanny  is  free,  and  Hart- 

mother  ar-  ,    • 

rivee  at      appealed. 

A^age  of      p^  Q^^^     jg^i^f^^  Qj^  J      Yjjg  appellant's  counsel  argues,  that 

Fanny  Ann's  right  to  freedom  does  not  accrue  under  the  will  until 
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she  ariv^  at  thirty.     The  counsel  for  the  appellee  maists,  that  her 
right  to  freedom  was  consummated  by  her  mother  Lucy's  ariving  at 

the  age  of  thirty. 

The  component  parts  of  the  sentence  of  the  will  reduced  by 
grammatical  rule,  from  the  complex  to  the  simple  and  natural  order 
and  arrangement,  stand  thus :  "  Alsey,  Lucy,  Ann,  and  Selinn, 
shall  be  emancipated  as  soon  as  they  shall  severally  arrive  at  thirty 
years  of  age,  with  their  children,  if  they  should  have  any."  The 
sentence  thus  arranged  and  simplified,  expresses  what  we  think 
the  testator  intended,  and  what  is  expressed  by  his  words.  After 
the  most  attentive  examination,  we  are  satisfied  with  the  opinion 
that  the  right  of  Fanny  Ann  to  her  freedom  is  not  to  be  postponed 
till  she  arrives  at  thirty  years  of  age,  but  was  complete  on  her  mo- 
ther's  attaining  thirty  years.    Judgment  affirmed. 

13. 

Negro  Gsorge  et  al.  v.  Corse's  adm'r.    June  T.  1827. 

2  Har.  &  GUI's  Rep.  1. 

Petition  for  freedom. 

The  plaintiffs  claimed  their  freedom  under  the  will  of  James  Slaves  mar 
Corse,  which  contained  the  following  words  :  "  Imprimis,  I  hereby  by  wiU 
set  free  all  my  negroes  of  every  description,  in  the  following  man*  pe*J^^** 
ner,  which  is  to  say,  the  men,  George,  David,  Jim,  and  Henry,  at  estate  w 
my  death  ;  also  the  women,  to  wit,  Maria,  Beck,  and  Mary,  with  cient  to 
their  issue  in  case  they  should  have  issue  between  this  time  and  §^^^  ^^ i^e 
the  period  of  my  death  ;  and  the  boys,  as  they  severally  attain  the  testator 
age  of  twenty-one  ;  to  wit :  Isaac  eighteen  years  old,  Levi  fifteen  titled  to 
years  old,  Sandy,  &c.;  and  the  girls  at  the  age  of  eighteen,  with   ^^^  °"' 
their  issue,  in  case  they  should  have  issue  ;  to  wit :  Phillis  fourteen 
years  old,  and  Sally  twelve  years  old.     And  it  is  hereby  provided, 
that  if  my  personal  estate,  exclusive  of  the  negroes,  should  not 
be  sufficient  to  discharge  all  my  just  debts,  then  ray  will  is  that  my 
executor  or  administrator,  as  the  case  maybe,  may  sell  so  much  of 
my  real  estate  as  will  pay  my  debts,  so  as  to  have  my  negroes  free 
as  before  stated.'' 

It  was  admitted  that  the  personal  estate  of  the  testator,  either 
including  or  excluding  the  negroes,  was  not  at  the  time  of  his 
death,  or  at  any  time  since,  sufficient  to  pay  his  debts  ;  but  that  his 
real  estate,  including  his  personal  property,  and  excluding  the 
negroes,  were  at  the  time  of  his  death,  and  still  are,  sufficient  .to 
pay  hb  debts.    Verdict  for  defendants  and  the  petitioners  appealed. 
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After  argument  the  Court,  Darseyy  Athtr^  and  Emly  Js*,  aflfamed 
the  judgment. 

They  observed  that  until  the  act  of  1796,  ch.  67.,  the  mana- 
mission  of  slaves  by  will  was  prohibited,  and  by  the  act  it  could 
only  be  upon  condition  that  it  diall  not  prejudice  creditors.  And 
they  had  a  right  to  their  demands  out  of  the  personal  estate ;  and 
it  was  not  in  the  power  of  the  debtor  (testator)  to  transfer  their 
claims  to  the  real  estate;  that  the  executor  or  administrator  had 
no  means  of  knowing  whether  the  real  estate  would  be  sufficient. 
And  the  personal  estate  is  the  first  fund  fdr  the  creditor  to  look  to 
for  the  satisfaction  of  his  demand. 

Earl  J  J.,  observed,  that  it  is  not  in  the  power  of  the  testator  to 
confine  the  creditors  to  a  particular  fund  for  the  satisfaction  of  their 
debts  to  whose  demands  the  whole  of  his  estate  was  equally  liable. 
More  particularly  was  it  not  for  him  to  turn  them  over  from  the 
natural  fund,  to  one  more  uncertain  and  less  accessible. 

14. 
Noel  and  Wife   v.   Garnett.      Oct.   T.   1786.     4  Call's. 

Rep.  92. 

Of  dower  Gamett  devised  to  bis  wife  certain  slaves  during  her  life  or 
ed  «Uv'e**^  widowhood,  and  died  intestate  as  to  other  slaves.  She  did  not 
renounce  the  provision  under  the  will,  but  held  the  estate  devised 
nine  years.  She  married  Noel,  and  she  and  her  husband  com- 
menced this  suit  to  recover  her  dower  in  the  undevised  slaves. 
The  court  of  chancery  dismissed  the  bill,  and  the  plaintiffs  appealed 
to  this  court. 

The  court  of  appeals  were  of  opinion,  that  the  appellant,  by  not 
renouncing  her  first  husband's  will,  was  barred  from  recovering 
dower  in  the  undevised  slaves. 

15. 
CooKE,  (a  person  of  color,)  v.  Cooke.    Spring  T.  1823.    3  Lit- 

A  ilave  tell's  Kentucky  Rep.  236. 

cannot   bs 

jm^«P*t-  Per  Cur.  William  Cooke  entered  into  an  agreement  with  lui 
nuncupa-    slave,  Peter,  to  emancipate  him,  on  the  payment  of  two  hundred 

ti^to    will 

nar  by  an  and  fifty  dollars ;  or,  rather,  the  contract  was  made  with  Seth 
or^ond^  Cooke  and  Abraham  Bohannon,  as  agents  for  the  slave,  and  was 
tional  in-  reduced  to  writing,  and  signed  by  them  in  these  words :  *'  A  state- 
writiDf .      ment  of  a  coufract  made  by  William  Cooke  and  us,  Seth  Cooke 
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and  Abraham  Bohannoiiy  as  agents  for  Peter,  a  slave,  on  the  terms 
following :  Said  Cooke  agrees  to  emancipate  Peter,  for  two  hun- 
dred and  fifty  dollars,  with  interest  on  one  hundred  and  twenty-five 
dollars  from  the  4th  of  June  1816,  until  paid  the  balance  of  the 
above  two  hundred  and  fifty  dollani  Bq^ed,  Beth  Cooke, 
June  4th,  1816.  Abm.  Bohannon,** 

In  his  last  illness  he  made  his  nuncupative  will,  reduced  to  writing 
at  the  time  it  was  spoken,  but  not  signed  by  him,  in  which  he  directs 
that  **  Peter  should  be  free,  on  the  paymeniof  fifty  dollars,  a  balance 
of  1^260  which  Seth  Cooke  and  Abraham  Bohannon,  as  agents  for 
Peter,  had  undertaken  to  pay;  which  is  all  paid  but  the  aforesaid  fifty 
dollars/*  After  his  death  Peter  paid  the  remaining  fifty  dollars  to 
his  widow,  and  executrix,  and  brought  this  action  of  trespass,  as- 
sault, battery,  and  false  imprisonment,  against  the  appellee,  to  assert 
his  right  of  freedom.  On  the  trial,  it  was  proved,  that  after  the  date 
of  the  aforesaid  contract,  Peter  went  at  lai^e  as  a  free  person,  by 
the  indulgence  of  his  master,  who  until  his  death  always  recognized 
the  rights  of  Peter  to  freedom,  on  the  payment  of  two  hundred  and 
fifty  dollars.  The  court,  on  the  application  of  the  appellee's  coun- 
sel, instructed  the  jury,  that  Peter  could  not  support  his  claim  to 
freedom,  under  the  writing  aforesaid,  because  it  was  an  executory 
contract ;  and  that  the  pldntifi'*s  remedy,  if  any,  was  in  a  court  of 
equity ;  and  Ihat  slaves,  when  they  pass  by  last  will  and  testament, 
being  considered  as  real  property,  could  not  pass  by  a  nuncupative 
will.  The  jury  found  a  verdict,  and  a  judgment  was  thereupon 
rendered  against  Peter,  and  he  has  appealed  to  this  court 

However  strong  an  appeal  the  claim  of  Peter  may  make  to  the 
conscience  or  moral  sense,  we  must  accord  with  the  court  below 
in  each  of  these  instructions.  It  has  been  settled  in  this  country, 
by  the  case  of  Donaldson  v.  Jude,  2  Bibb's  Rep.  67.,  that  the 
signing,  sealing,  and  even  the  acknowledgment  or  proof  of  the 
deed  or  will  of  emancipation,  were  all  necessary  requisites  to  an- 
nul the  relation  of  master  and  slave.  It  has  been  since  decided) 
in  the  case  of  Winney  v.  Cartwright,  Spring  T.  1881,  that  (he 
proof  or  acknowledgment  of  the  instrument  was  no  longer  neces* 
f  ary,  or  even  a  seal,  under  a  subsequent  statute  ;  but  that  the  right 
acrued  at  the  signing  of  a  writing  expressing  an  emancipation. 
Still,  however,  it  is  necessary  that  the  writing  should  declare  the 
act  done,  and  not  merely  a  stipulation  that  it  shall  be  done  condi- 
tionally, or  on  the  happening  of  some  contingency.     9o  that  this 
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writing,  even  if  signed  by  the  deceased  master,  could  not  be  con* 
strued  to  be  more  than  an  engagement  to  do  the  very  act  which 
by  law  would  emancipate.     And  however  strong  an  acknowledg- 
ment the  BuncupatiTe  will  may  contain,  of  the  obligation  of  the 
contract,  and  that  Peter  has  fulfilled  the  greater  part ;  yet,  that 
slaves,  as  far  as  respects  willst  must  be  deemed  and  held  real  estate, 
is  expressly  declared  by  the  provisions  of  a  statute  passed  the  26tb 
day  of  November,  1800.    2  Dig.  L.  K.  1 247.     And  it  is  a  doctrine 
so  well  established,  that  real  estate  cannot  pass  by  a  nuncupative 
will,  both  according  to  the  provision  of  our  acts  of  assembly  regu- 
lating wills,  and  by  former  decisions  on  similar  statutes,  that  there 
can  be  no  need  of  quoting  authority  to  support  it. 
Judgment  aflSormed. 

Iff. 
Dunn  v.  Amy  ct  al.    Nov.  T.  182a     I  Leigh^s  Rep.  465, 

And  are  '^^Jy  James,  and  Ned,  negroes  claiming  to  be  free,  brought 

subject  to  their  bill  in  the  superior  court  of  chancery  of  Richmond,  charg.- 
testator,  ing,  that  they  had  been  slaves  to  one  Campbell ;  that  Campbell 
died  hi  1819,  having  previously  made  his  will,  and  devised  as  fol- 
lows :  ''  I  wish  Mr.  Shipherd,  my  executor,  to  emancipate  the 
above-named  Amy  and  her  child  James,  as  also  her  sister  Polly^ 
and  her  brother  Ned,  and  all  their  ofisprings,  should  they  have 
any  ;  and  if  possible  to  have  leave  granted  to  remain  in  the  state  ; 
if  that  cannot  be  granted,  I  wish  them  (I  mean  Amy  the  princi- 
pal) to  have  the  sum  of  $1,000  as  soon  as  it  can  be  made  after  mj 
just  debts  are  paid  ;  the  residue  of  the  money  to  be  converted  into 
United  States  Bank  stock,  the  dividend  to  the  use  of  Amy  and  her 
child  James,  until  James  arrive  at  the  age  of  twenty-one  years  ; 
at  which  time  I  wish  them  equal  in  the  stock  until  her  death,  at  which 
period  I  wish  James  to  have  all  the  stock,  and  Polly  the  house» 
that  b  to  be  left  to  Amy  for  her  life.  If  Amy  and  James  should 
die,  I  wish  Polly  and  Ned  to  have  the  stock  and  house." 

The  executor,  in  pursuance  of  the  will,  executed  deeds  of  eman- 
cipation of  the  slave,  dated  January  4th,  1820,  and  in  May  Term» 
1821,  Mitchell  recovered  judgment,  the  executoin  to  be  levied  of 
assets,  qwmdo  occideri$U^  and  the  judgment  was  assigned  to  Dunn  ; 
and  in  May,  1826,  a^  fa  was  sued  out,  and  levied  upon  the  slaves. 
The  court,  Cabaly  J.,  decided,  that  the  slaves  were  manumitted 
by  the  will  of  Campbell,  the  testator,  and  not  by  the  deed  of  eman- 
cipation of  the  executor ;  but  the  slaves  were  subject,  nevertheless 
to  the  testator^s  debts. 
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(C.)  By  contract* 

1. 

Butler  et  aL  v.  Dei.aplaine.    Oct  T.  1821.    7  Serg.  & 

Bawle's  Bep.  37& 

Ptr  Cur,    Dtmcan^  J.     Though  this  is  a  claim  of  freedom,  we  Chimfl  for 
are  not  so  much  in  Ibyot  of  liberty  as  to  lose  sight,  that  this  class  of  are  (kyor- 
people  are  acknowledged  as  slaves.    The  master  has  a  property  in 
them,  and  contracts  respecting  this  species  of  property  are  to  be 
construed  by  the  same  rules  of  interpretation  that  contracts  re- 
specting any  other  species  of  property  are. 

2. 

Beall  y«  Joseph.    Spring  T.  1808.    Hardin's  Rep.  51. 

Trespass  to  try  Joseph's  right  to  freedom.     He  had  been  a  slave  No   deda- 
to  one  Woods,  who  agreed  to  let  Edwards  have  him  for  four  years,  promiae 
after  which  he  was  to  be  free.     Both  Woods  and  Edwards  made  J^^®  JJJ  * 
parol  declarations  to  this  effect     But  Edwards  sold  lum  as  a  slave  ^r  bis  be- 

to  Beall.  ean  be  eiv 

Per  Cur.  It  appears  that  Joseph  was  bom  a  slave,  and  it  not  J^q^  of^ 
appearing  that  he  was  ever  out  of  the  limits  of  the  state,  there  is  ^^' 
no  law  by  which  slaves  in  that  situation  can  obtmn  freedom,  or 
enjoy  the  rights  of  free  persons,  only  by  deed  in  writing,  or  the  last 
will  and  testament  of  the  owner^  duly  authenticated  and  recorded  ; 
but  no  such  deed,  or  will,  or  certificate  of  freedom,  in  favor  of 
Joseph,  was  produced  at  the  trial.  It  is,  therefore,  dear,  that  no 
declaration  or  promise  made  to  the  slave  in  this  state,  or  for  his 
benefit  by  the  owner,  or  any  other  person,  can  be  enforced  by  a 
court  either  of  law  or  equity.  And  see  1^11  v.  Thompson,  in  a 
note  at  the  end  of  the  case,  where  it  was  held,  that  where  a  pur* 
chaser  in  writing  contracted  with  the  seller  to  manumit  the  slave 
at  a  specified  time,  is  not  a  ground  for  a  suit  at  common  law  ;  but 
equity  will  enforce  the  contract,  and  give  damages  for  the  deten* 
lion  of  the  negro« 
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centra,  3. 

Whea  a 

■lave  is      Negro  Cato  V.  HoWABP.    JuDc  T.  1808.     S  Har.  &  Johns. 

sold   for   a  !>«-*    QOQ 

terra  of  *^^P'  ^^^' 

years,    and 

It  is  agreed  Held  by  the  court,  Tilghman^  PoVc^  and  Buchanan^  J's.,  that 
the  purcha-  where  a  slave  was  sold  for  a  term  of  seven  years,  with  an  agree- 
seUer°that  ™^^^  between  the  vendor  and  vendee,  that  at  the  end  of  the  seven 
at  the  end  years,  the  vendee  should  manumit  him,  which  the  vendee  accord- 

ofaeTen       , 

yean  the    ingly  did,  the  slave  was  entitled  under  the  deed  of  manumissioD 

Durchaser 

diaii  maau-  of  the  vendee  to  his  freedom. 

mit   him, 

andhedqes  » 

80,  the  **• 

freir  "*      CuFFY   V.    Castillon.     May  T.  1818.     5  Martin's  Louisiana 

Rep.  494. 
Mathews^  J.,  delivered  the  opinion  of  the  court.  The  plaintil^ 
who  haa'a.  ^^^  appellant,  claims  her  freedom,  and  that  of  her  children,  un- 
Swr^hia^  der  a  contract  between  her  former  master  and  Cufiy,  a  freeman, 
■lave  for  a  her  father.  A  copy  of  the  contract  comes  up  with  the  record, 
eannot  be  &s  well  as  the  proceedings,  which  took  place  in  a  Spanish  tribunal 
to  free*Wm  ^^  ^^^*  Contract,  by  lyhichit  appears,  that  a  judgment  was  rendered, 
after  he     fixing  the  valuc  of  each  slave  who  was  to  be  manumitted,  under 

has  receiv-  , 

edapartiai  the  Stipulations  in  the  contract,  and  imputing  a  payment  of  SIO 
onJ^*"*     dollars  to  the  benefit  of  one  of  them.     By  what  rule  of  law,  or 
principle  of  justice,  th^  Spanish  tribunal  acted  in  its  decision,  it  is 
useless  to  inquire.      The  matter  must  be  considered  as  a  res  judU 
CQtOy  and  it  is  of  little  importance  in  deciding  the  cause,  as  it  is  now 
placed  before  this  court.     The  expressions  of  the  contract  itself 
show  clearly,  that  Andrew  Almonaster,  the  defendant's  first  hus^ 
band,  and  former  master  of  the  plaintiff,  bound  himself  to  liberate 
the  slaves  mentioned  therein,  only  on  the  condition  of  receiving 
8,400  dollars,  the  price  of  their  liberty,  stipulated  between  him  and 
Cuffy.     It  does  not  appear  that  the  sum,  or  any  part  of  it,  was  paid 
to  him  or  bis  representatives,  except  310  dollars,  which  were  im- 
puted on  the  price  of  Johi  Baptist^  one  of  the  four  slaves  named 
in  the  contract,  by  the  judgment  of  the  Spanish  tribunal ;  from 
which  no  appeal  appears  to  have  been  taken,  and  which  fixes  and 
determines  the  appropriation  of  that  sum.     But  even  that  sum, 
were  it  now  to  be  considerated  as  a  general  payment  on  the  con- 
tract for  all  the  slaves  named  in  it,  could  not  avail  the  present  plain- 
tiff.    Her  counsel  relies  much  on  principles  of  the  Roman  law; 
qw>tU9  dvbick  tibertatis  nUerpretatio  est.  ff.  50.  17,  20,,  and  the  law 
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it  9trvo  nds  mmmu  empH,  40.  ).  40.,  in  whic^ltinong  ffber  thio^ 
it  b  declared,  §.  1(K,  that,  although  the  whole  price  of  his  freedom 
should  not  be  paid  by  the  slave,  neveirtfaeless  he  acquires  it,  if  the 
deficiency  be  afterwards  supplied  by  his  labor,  or  if  he  should  ac- 
quire it  by  his  industry.  As  to  the  rule  requiring  the  interpretation, 
in  doubtful  cases,  to  be  in  favor  of  freedom,  it  is  sufficient  to  ob- 
serve, that  no  one  rule  of  interpretation  in  law  or  contracts  ought 
ever  to  be  considered  of  so  much  consequence,  as  to  exclude  the 
operation  of  others,  equally  founded  in  justice  and  common  sense. 
Freedom  must  not  be  so  favored  by  interpretation,  as  to  depart 
entirely  from  the  intention  of  the  contracting  parties,  apparent  on 
the  contract  itself.  The  law  which  authorizes  the  residue  of  the 
price  to  be  supplied  by  the  labor  of  the  person  claiming  his  free- 
dom, as  purchased  with  his  own  money,  or  by  the  circumstance  of 
acquiring  property,  is,  in  our  opinion,  (and  as  insisted  on  by  the 
counsel  of  the  defendant,)  applicable  only  to  such  persons  as  are 
made  free  uutanter^  on  condition  of  paying  a  certaui  sum  tn  ftUuro. 
In  such  a  case,  when  a  part  of  the  price  of  the  person  is  paid,  and 
the  freedman  continues  to  labor  for  his  former  master,  the  value  of 
his  labor  may  be  fairly  imputed  as  a  payment;  or  if  he  be  suffered 
to  act  as  a  free  person,  and  acquire  property,  he  may  be  compelled, 
by  legal  proceedings,  to  complete  the  payment  of  the  price  of  his 
freedom.  But,  in  the  case  under  consideration,  the  master  con- 
tracted to  give  the  deed  of  emancipation  of  the  children  of  Cuffy, 
when  the  latter  should  have  satisfied  and  paid  him  2,400  dollars. 
This  mode  of  expression  demonstrates  the  intention  of  the  master 
to  liberate  them  in  futuro^  after  the  fulfilment  of  the  condition  on 
which  alone  they  were  to  be  freed,  viz.  the  complete  payment  of 
the  price  of  their  freedom.  On  tendering  the  full  amount  of  the 
sum  for  which  he  promised  to  give  them  their  freedom,  (at  any 
time  perhaps,)  they  would  be  entitled  to  demand  their  freedom. 
But,  without  payment,  or  an  offer  to  pay,  they  surely  can  claim  no 
benefit  under  the  contract  on  which  they  rely.  This  opinion  we 
believe  to  be  in  conformity  with  every  just  rule  for  the  interpreta- 
tion of  contracts*  It  is  supported  by  the  authority  to  which  the 
plaintifi's  counsel  has  resorted,  fil  40.  7.,  de  iiatu  liberUy  in  the 
fifth  paragraph  of  the  third  law  which  declares,  that  the  statu  liber 
must  fulfil  the  condition  on  which  he  is  to  be  entitled  to  his  free- 
dom, provided  he  be  not  hindered,  and  the  condition  be  possible. 
It  is  laid  down,  that  if  the  condition  on  which  the  slave  is  to  be  set 
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freei  be  the  payment  of  a  certain  sum  to  the  heir  of  the  master, 
and  he  does  not  pay  the  whole,  he  shall  not  obtain  his  liberty.  Si 
decern  JUS8U8  dare  et  liber  esae^  qutnque  det ;  non  pervemt  at  /i6erto- 
mety  nisi  totum  det.     Judgment  affirmed. 

5. 
ViCToiRE  V.  DussuAU.     March  T.  1816.    4  Martin's  Louisiana 

Rep.  212. 

Parol  evi-       p^  Qy^j,^     Mathews.  J.    In  the  course  of  the  trial  of  this  cause 

dence  of  , 

an  agree-  in  the  court  below,  the  plaintiff,  here  the  appellant,  offered  parol 
ti^e  free-  testimony  to  prove  a  contract  between  the  defendant  and  appellee 
slave  ?/in*  ^^^  herself,  wei-eby  the  latter,  who  holds  her  in  slavery,  agreed  to 
admissible,  emancipate  her  on  condition  of  obtaining  the  reimbursement  of  the 
price  which  she  bad  paid  for  her.  This  testimony  being  rejected 
by  the  parish  judge,  a  bill  of  exceptions  was  taken  to  bis  opinion, 
on  which  alone  the  case  comes  up  before  us.  The  right  of  the 
plaintiff  to  maintain  an  action  for  her  emancipation  and  freedom, 
on  this  contract,  is  unequivocally  declared.  3  Part.  2.  8.  And  ac- 
cording to  the  general  provisions  of  the  Spanish  law,  such  a  contract 
may  be  supported  on,  and  proven  by,  oral  testimony.  We  are, 
however,  of  opinion,  that  the  latter  laws  are  virtually  repealed  by 
the  civil  code.  Slaves  are  incapable  of  making  any  contract  for 
themselves,  except  for  their  freedom — an  exception  to  the  general 
rule  allowed  in  favor  of  liberty ;  and  as,  in  this  respect,  they  assume, 
in  some  degree,  the  standing  and  condition  of  free  persons,  the 
rules  of  law  which  direct  and  govern  the  contracts  of  the  latter, 
must  be  applicable  to  those  of  the  former,  where  the  object  of  the 
agreement  is  the  same.  Now,  according  to  our  civil  code,  every 
covenant  tending  to  dispose  by  a  gratuitous  or  incumbered  title  of 
any  immovable  property  must  be  reduced  to  writing,  and  in  case  the 
existence  of  such  covenant  should  be  disputed,  no  parol  evidence 
shall  be  admitted  to  prove  it.  Code  CwU,  310.  art.  S4I.  This 
principle  we  find  recognized  in  the  same  authority,  when  it  comes 
to  treat  of  the  transfer  of  title  to  immovable  property  and  slaves,  by 
sale,  or  exchange.  Id.  344.  art.  2.  It  is  therefore  clear,  that 
between  free  persons  no  valid  or  binding  contract  can  be  made  so 
as  to  alter  the  title  to  slaves,  unless  it  be  in  writing.  And,  if  we 
are  correct  in  the  position  above  taken,  that  the  same  rules  must 
govern  in  covenants  to  which  slaves  are  allowed  to  become  parties, 
tt  is  equally  clear,  that  parol  evidence  ought  not  to  be  admitted  to 
establish  the  existence  of  the  contract  on  which  the  plaintiff,  and 
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appellant,  founds  ber  action;  because  it  tends  to  dispose  of  a  slave. 
The  judge  of  the  parish  court  acted  correctly  in  rejecting  the  parol 
evidence.    Judgment  affirmed. 


(D.)    By  TfitE  EFFECT  OF  FOREIGN  LAWS. 

I. 

LuNSFORD  V.  CoQUiLLON.   May  T.  1824.    14  Martin's  Louisiana 

Rep.  401. 

Per  Cur.    Martin^  J.     The  plaintiflF alleges  she  is  a  free  woman,  jf^^  ^^^ 
and  the  defendant  wrongfully  detains  her  in  slavery.     The  issue,  Y  ^^  * 
liber  vel  notiy  has  been  found  in  her  favor,  and  the  defendant  ap-  move    her 
pealed.     She  does  not  pretend  that  she  was  born  free  ;  and  it  is  tucky  to 
admitted,  that  if  she  still  be  a  slave,  the  defendant  derives  a  title  to  ^^^^'^*' 

'  '  mo    moran- 

her  immediately  from  a  person  who  was  once  her  owner.     But  she  di,  she  be- 

-^-  comes  free, 

alleges,  that  some  years  ago  ber  then  owner  removed  from  Ken-  ipso  facto. 
tucky  into  Ohio,  with  the  intention  of  residing  there,  taking  ber 
thither  as  a  part  of  his  family.     That  the  constitution  of  Ohio  pro- 
vides, that  ••  there  shall  be  neither  slavery  nor  involuntary  servitude 
in  the  state  ;**  that  she  resided  for  several  years  in  this  man^s  family, 
in  Ohio,  continuing  to  serve  him  as  before  ;  that,  having  made  an 
attempt  to  assert  her  freedom,  he  defeated  it  by  her  forcible  remo- 
val into  Kentucky  ;  from  whence  she  was  brought  back  into  Ohio, 
and  afterwards  into  Louisiana.     Her  counsel  urges  that,  as  the 
constitution  of  Ohio  does  not  allow  slavery  in  the  state,  her  eman- 
cipation or  freedom  was  the  inevitable  and  immediate  consequence 
of  the  act  of  her  former  owner,  in  removing  her,  with  the  inten- 
tion of  residing  in  Ohio ;  that,  as  she  was  a  free  woman  there, 
she  must  be  held  so  every  where.     The  relation  of  owner  and 
slave  is,  in  the  states  of  this  union,  in  which  it  has  a  legal  existence, 
a  creature  of  the  municipal  law.     Although,  perhaps,  in  none  of 
them  a  statute  introducing  it  as  to  the  blacks  can  be  produced,  it 
is  believed  that,  in  all,  statutes  were  passed  for  regulating  and  dis- 
solving it.     The  issue  of  a  female  slave  is  held  to  be  born  in  the 
condition  of  the  mother,  the  maxim  of  the  Roman  law,  partus 
sequHur  ventrem,  being  universally  recognized.     Indians  taken  cap- 
tives in  war,  have  been  declared  slaves,  and  the  absolute  property 
of  the  captor  ;  and  a  kind  of  temporary  slavery  has  been  made 
the  doom  of  persons  of  color  guilty  of  certsdn  breaches  of  the 
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law.     2  Martin's  Revisal  of  N.  C.  Laws  ;  2  Martin's  Digest  of  the 
Laws  of  Louisiana,  1 72.     In  most  of  the  states  recognizing  slarery, 
laws  have  been  passed  to  authorize,  regulate,  or  check  the  eman- 
cipation of  slaves.     In  some,  as  in  Pennsylvania,  laws  have  been 
made  to  abolish  or  modify  slavery.     The  right  of  a  state  to  pass 
laws  dissolving  the  relation  of  master  and  servant,  is  recognized  in 
the  constitution  of  the  United  States,  by  a  very  forcible  implica- 
tion.    This  instrument  declares,  that  no  person  held  to  service  of 
labor  in  one  state,  under  the  laws  thereof,  escaping  into  another, 
shall,  in  consequence  of  any  law  or  regulation  thereof,  be  dis- 
charged from  such  service  or  labor.     Hence  the  implication  is 
strong,  that  such  persons^  who  do  not  escape,  but  whose  owners 
voluntarily  bring,  may  be  discharged  by  the  laws  or  regulations  of 
the  state  in  which  they  are  so  brought.     For  if  this  could  not  be, 
to  what  use  would  be  the  prohibition  1    The  counsel  for  the  plain- 
tiff, presuming  that  he  has  thus  shown  the  right  of  states  to  dis- 
solve the  relation  of  owner  and  slave  in  other  cases  than  the  ex- 
cepted one,  contends,  that  the  state  of  Ohio  having  forbidden  its 
existen^,  the  relation  is,   ipso  facto^  dissolved,  when  owners  of 
slaves,  in  other  states,  come  with  such  slaves  into  Ohio,  with  the 
intention  of  residing  there.     The  words  used  by  the  framers  of  the 
constitution  being  the  most  forcible  ones  to  express  the  idea  that 
every  one  in  the  state  should  be  free.     It  is  argued,  that  if  the  rela- 
tion of  owner  and  slave  is  a  creature  of  the  municipal  law,  in  these 
states,  and  may  be  regulated,  modified,  and  dissolved  by  it,  it  fol- 
lows, that  when  dissolved,  according  to  the  law  of  the  domicil  of 
the  owner  and  of  the  slave  who  lives  with  him,  (if  the  slave  can 
have  a  domicil  other  than  his  owner's,)  it  must  be  considered  every 
where,  as  having  legally  ceased  to  exist. 

The  converse  of  the  proposition  is  certainly  true.  An  Indian 
captive  reduced  to  slavery  under  the  laws  of  North  Carolina,  and 
a  colored  man  under  those  of  Louisiana,  would  be  considered  as 
the  propety  of  the  captor  or  purchaser,  hi  every  state  in  the  Union 
in  which  the  slavery  of  Indians  or  negroes  is  allowed.  Bo,  slaves 
legally  emancipated,  according  to  the  law  of  the  domicil  of  the 
owner,  would  be  supported  in  the  enjoyment  of  their  freedom. 
So,  the  incipient  right  to  freedom  of  the  issue  of  a  female  slave, 
registered  according  to  the  laws  of  Pennsylvania,  would  prevail  in 
Kentucky,  notwithstanding  her  removal  to  the  latter  state.  Bibb 
Q^alUates  personates  certo  loco  alicui  jure  impressas  ubique  cireumferi 
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el  personam  eomiitu%  cum  hoc  effeeiu  ut  ubms  locorum^  eo  jure  quo 
tules  persona  alibi  gauderisU  vel  subjeiM  sunt  fruenter  ei  .subjtcianturf 
2  HuberuSf  541.  de  Confi.  Legum. 

But  the  plaintiff's  counsel  says,  the  constitution  of  Ohio  did  not, 
on  her  removal^  ipsofacto^  rest  freedom  on  her,  but  conferred  only 
the  right  of  procuring  it  to  be  decreed  by  the  tribunals  of  that  state. 
That  the  provision,  being  a  penal  one,  ought  not  to  be  enforced  by 
the  courts  of  other  states  That  the  acquisition  of  freedom  by  the 
plaintiff,  or  what  is  the  same  thing,  the  forfeiture  of  the  owner's 
right,  cannot  be  incidentally  pronounced,  and  cannot  be  decreed, 
except  by  a  judgment  in  a  suit  against  him,  whose  right  is  to  be 
destroyed.  Had  the  framers  of  the  constitution  of  Ohio  intended 
that  slavery  might  exist  in  that  state,  in  the  persons  who  might  be 
removed  thither,  until  certain  formalities  should  be  complied  with, 
they  would  have  used  different  words.  It  would  be  idle  for  a  court 
to  decree,  that  thereafter  slavery  cannot  exist  in  A.  B.,  when  the 
constitution  proclaims  that  it  exists  in  no  one  in  the  state.  The 
article  of  the  constitution  is  not  a  penal  one,  and  denounces  no 
forfeiture.  Penalty  and  forfeiture  essentially  presuppose  the  omis- 
sion of  an  act  commanded,  or  the  commission  of  one  forbidden. 
The  article  does  neither  command  nor  forbid  any  act.  It  warns 
owners  of  slaves  in  other  states,  removing  into  Ohio,  to  sell  or 
leave  them  behind,  if  they  are  not  intended  to  be  emancipted,  and 
promises  emancipation  to  all  slaves  brought  in,  or  permitted  to 
come  in,  on  their  master's  entering  the  state  with  the  view  of  fixing 
their  domicil  in  Ohio.  A  penalty  or  forfeiture  cannot  be  decreed 
without  a  prosecution  and  conviction,  and  must  ordinarily  be  sued 
for  within  a  given  period.  In  almost  every  case  of  removal,  the 
consequences  of  it  are  acknowledged  and  submitted  to.  How  then 
is  the  new  citizen  of  Ohio  to  be  prosecuted,  and  of  what  is  he  to 
be  convicted  1  Should  a  citi2eti  of  a  neighboring  state,  where 
emancipation  may  be  forbidden,  restricted,  or  attended  with  ex- 
pense, consent  to  allow  a  slave  to  go  and  enjoy  his  freedom  in 
Ohio,  is  the  grateful  slave  to  arrest  and  prosecute  his  former  owner, 
the  first  time  he  accidentally  comes  to  Cincinnati  ?  and  if  he  never 
comes,  and  as  no  forfeiture  can  be  decreed  without  the  defendant 
being  brought  in,  or  at  least  cited,  will  slavery,  in  spite  of  the  con- 
stitution, exist  in  Ohio,  until  the  former  owner  comes  into  that 
state,  and  be  served  with  process?  If  the  freedomof  the  former  slave 
shall  be  a  forfeiture,  which  is  to  be  decreed  in  an  action,  and  the 
owner  die  before  he  is  sued,  so  that  the  pretended  offence  die  with 
48 
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him,  will  slaTerj  exist  for  ever  in  Ohio  1  We  eonchide,  that  the 
constitution  of  the  state  of  Ohio  emancipates  ipdofado  such  slayes 
whose  owners  remove  them  into  that  state,  with  the  intentioii  of 
residing  there. 

That  the  plaintiff  having  been  voluntarily  removed  into  the  state 
by  her  then  owner,  the  latter  submitted  himself,  with  every  mem- 
ber of  his  family,  white  and  black,  and  every  part  of  the  proper- 
ty brought  with  him,  to  the  operations  of  the  constitution  and  laws 
of  the  state ;  and  that,  as  according  to  them,  slavery  could  not  ex- 
ist in  his  house.  Slavery  did  not  exist  there,  and  the  plaintiff  was^ 
accordingly,  as  effectually  emancipated  by  the  operation  of  the 
constitution,  as  if  by  the  act  and  deed  of  her  former  owner ;  thai 
she  could  not  be  free  in  one  state,  and  a  slave  in  another ;  that  her 
freedom  wasnot  impaired  by  his  forcibly  removing  her  into  Ken- 
tucky, to  defeat  her  attempt  to  assert  her  freedom  ;  nor  by  her 
subsequent  removal,  voluntary  or  forced,  into  this  state.  This 
opinion  b  in  conformity  with  that  of  the  court  of  appeals  of  Vir- 
ginia. Bibb.  2  Marshall's  Rep.  467.  It  can  work  injury  to  no 
one  ;  for  the  principle  acts  only  on  the  willing,  and  volenti  n^nfii 
injuria.  The  plaintiff's  counsel  has  laid  great  stress  on  the  former 
owner  of  the  plaintiff  removing  into  Ohio,  with  the  intention  of 
settling,  and  it  is  this  circumstance  which  governs  the  case.  In 
the  decision  of  the  court  of  appeals  of  Kentucky,  it  is  expressly 
said,  that  slaves  attending  their  master's  sojourning  in,  or  travelling 
to  Ohio,  are  not  thereby  emancipated.  As  this  point  has  no  bear- 
ing on  the  present  case,  it  is  useless  to  consider  it.  Judgment  af- 
firmed, with  costs. 

2. 
Stewakt  v.  Oakes.    Dec.  T.  1813.    5  Har.  &  Johns.  Rep. 

107.  (note.) 

Different         The  court  held,  that  a  slave  carried  at  different  periods  to  Vir- 

cSnrtitu-     S^^  ^7  ^^  owner  residing  in  this  state,  and  employed  working  at 

yw.*^°*      his  stone  quarries,  the  several  periods  amounting  in  the  whole  to 

one  year,  such  slave  is  entitled  to  his  freedom  under  the  law  of 

Virginia  of  the  17th  of  Dec  ,  1792,  ch.  lOS.  §.  2. 
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3. 
Rankin  v.  Ltdia.     Fall.  T.  1820.    2  Marshall's  Rep.  467. 

Held  by  the  court,  JVRUs^  J.,  that  where  a  master  took  his  slave  Taking  a 
in  the  state  of  Indiana,  where  slavery  does  not  exist,  and  register-  ^^^^^re 
ed  her,  under  the  act  of  the  17th  of  Sept.  1807,  which  authorized  «*aveiy  is 

not  per- 

the  introduction  of  negroes  and  mulattoes,  (but  not  slaves,)  and  mitted. 
made  valid  a  binding  or  compact  to  serve  for  a  period  of  years ; 
on  her  return  to  Kentucky,  on  a  question  of  freedom  or  slavery, 
the  slave  was  free.  The  master  agreeing  to  accept  a  temporary 
servitude  of  bis  slave  waa  an  admission  of  freedom,  which  he  is 
estopped  to  deny,  or  any  other  person  claiming  under  him. 

4. 
Hunter,  pauper,  v.  Fitlchbr.  March  T.  1829.  1  Leigh's  Rep. 
172. ;  S.  P.  Griffith  v.  Fannt,  GiUn.  Rep.  143. ;  Mur- 
ray V.  M^Carty,  2  MuoC  Rep.  393. ;  Rankin  y.  Lydia, 
2  Marshairs  Rep.  467. 

This  was  a  suit  for  freedom  brought  in  the  hustings  court  of  Where  a 
Richmond.   5  Rand's  Rep.  1^.     It  appeared  the  master  took  his  Ltum^m 
slave  from  Virginia  to  Maryland,  and  resided  there  with  him  for  ^-J^* 
the  period  of  twelve  years,  and  then  returned  with  him  to  Virgi-  master  in- 
nia.     By  the  statute  of  Maryland,  all  slaves  brought  into  that  state  state, 
to  reside  are  declared  free ;  which  statute  was  in  force  all  the  time  J^^^^ 
of  the  slave's  being  in  Virginia.     The  question  was,  whether  the  ckred  that 

_  -  mt      \        •  -i.-iiL  slaves  bro*t 

slave  was  free  or  not.     The  hustings  court  decided  he  was  not  en-  in  to  reside 
titled  to  his  freedom.     The  slave  appealed  to  the  circuit  court,  }^^  ^^ 
which  affirmed  the  judgment  of  the  hustings,  and  the  slave  appeal-  '®.*^^ 

ed  to  this  court  ^     for  a  peii- 

The  court  observed,  they  saw  no  objection  in  principle  to  giving  ©n  bJng^ 
full  eflfect  here  to  the  laws  of  Maryland  operating  upon  the  rights  ^®^^JJ^ 
of  persons  who  were  subjected  to  them.  held   he 

_  v^as  free 

Per  Green^  J.  The  law  of  Maryland  having  enacted,  that 
slaves  carried  into  that  state  for  sale,  or  to  reside,  shall  be  free, 
and  the  owner  of  the  slave  here  having  carried  him  to  Maryland, 
and  resided  there  with  him  for  twelve  years,  thus  becoming  himself 
a  citizen  of  Maryland,  and  voluntarily  subjecting  himself  and  the 
slave  to  the  operation  of  her  laws,  I  think  the  right  to  freedom 
vested,  and  could  not  be  divested  by  the  bringing  him  back  after- 
wards to  Virginia.     Judgment  reversed. 
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5. 
Harvy  and  others  v.  Decker  and  Hopkins.    June  T.   1818. 

Walker's  Mississippi  Rep.  36. 

Per  Cur.  This  is  a  motion  for  a  new  trial,  and  the  reasons  as- 
of  cession  signed  embrace  the  whole  grounds  of  the  case.  Without  making 
ma  uT^e  points,  upon  which  the  court  below  have  unanimously  agreed,  but 
StotM  touching  them  incidentally,  I  shall  confine  myself  to  such  as  have 
which  gua-  occasioned  a  difference  of  opinion.  I  wHl,  in  this  place,  premise, 
the  inhabi-  that  it  is,  and  always  will  be,  a  source  of  regret  to  me  when  I  am 
North^^^^  so  unfortunate  as  to  differ  from  my  brethren  of  the  bench,  and  it 
west  Ter-  13  particularly  to  be  regretted,  when  the  importance  of  the  question 
titles,  is  great,  and  when  unanimity  is  so  desirable,  both  to  the  bench 

U^iS'es^  and  to  the  parties  whose  interest  is  the  immediate  subject  of  adju- 
does  not  dicatiou.  But  as  a  judge,  I  have  a  duty  paramount  to  all  these 
that  article  considerations,  which  must  prevail,  however  unpleasant  to  my  own 
nance  of  *   feeling,  and  whatever  may  be  the  consequences  to  others.     The 

1787  wSch  ^^^^  ^^  ^^^^  ^^^^  ^^^  ^^*  controverted :  that  the  three  negroes 
prohibits  were  slaves  in  Virginia  ;  that  in  1784  they  were  taken  by  John 
thattcrrito-  Decker  to   the  neighborhood  of  Vincennes  ;  that  they  remained 

Jitote^mily,  ^^^^^  ^^^^  ^^^^  ^*™®  "^**'  ^^^  month  of  July,  1816,  that  the  ordi- 
b^its  con-  nance  of  congress  passed  in  the  month  of  July  in  the  year  1787, 
prohibit'  and  the  constitution  of  the  state  of  Indiana  was  adopted  on  the 
witw7it«  29th  of  June,  1816.  These  are  the  material  facts,  but  the  law 
When  ot  ®'*^®*^S  ^^^  ^^  ^^®  ordinance  treaty  of  cession  of  Virginia  to  the 
restrained  United  States  of  that  district  of  country,  and  the  constitution,  is 
sutation,  '  controverted.  To  clear  away  the  difficulties  arising  from  extrane- 
inthe\*m^  ous  matter,  and  to  place  the  grounds  of  this  opinion  plainly  before 
its  of  the  the  court,  a  short  history  of  the  country  will  be  necessary.  The 
Territory     Country  was  Within  the  chartered  limits  of  Virginia,  but  from  the 

freen^n,     ^^^^ '  "^^*'  ^^^  peace  of  1763,  it  was  subject  to  and  claimed 

by  virtue  of  by  France.     By  the  peace  of  *63,  it  was  ceded  to  Great  Britair. 

the  ordi-  , 

nance  of    It  will  appear  by  reference  to  the  proclamation  of  Gen.  Gage,  in 

can  'a^rt  1*^75,  and  to  the  acts  of  Col.  Wilkins,  in  granting  lands  as  gover- 

^^claima  nor  of  Illinois,  that  it  was  under  a  government  distinct  and  sepa- 

in  the        rate  from  the  then  colony  of  Virginia.     During  our  revolutionary 

tiSs  stated     war,  it  was  conquered  by  the  arms  of  Virginia ;  but  there  has  been 

exhibited  no  evidence  to  show  that  the  laws  of  Virginia  were  ever 

extended  to  that  country  after  its  conquest,  or  that  Great  Britain, 

after  the  treaty  of  *63,  by  which  she  obtained  it,  ever  changed  the 

laws  then  existing  in  the  province.    I  have  carefully  examined  the 

acts  of  Virginia,  and  can  find  no  provision  extending  its  laws   to 
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that  district  of  country.  I  think,  then,  that  it  is  undeniable,  that 
the  laws  as  they  existed  while  it  was  a  province  of  France,  were 
the  municipal  laws  of  the  country.  This  opinion  is  supported  by 
the  treaty  of  cession  from  Virginia  to  the  United  States,  and  also 
by  the  ordinance  of  1787.  The  treaty  of  cession  provides,  that 
the  French  and  Canadian  inhabitants^  and  other  settlers  who  pro- 
fess themselves  citizens  of  Virginia,  shall  ha  e  thtir  poss  ssion  and 
titles  confirmed,  and  be  protected  in  the  enjoyment  of  their  rights 
and  liberties.  We  find  that  until  the  governor  and  judges  shall 
adopt  laws,  the  manner  of  passing  and  transferring  estates  and 
sale  of  personal  property  declared  ;  saving  to  the  French  and  Ca- 
nadian inhabitants,  and  other  settlers  of  the  Kaskaskias  and  Vin- 
cennes,  and  other  villages,  the  laws  and  customs  now  in  force 
among  them  relative  to  the  descent  and  conveyance  of  property. 
If  the  laws  of  Virginia  were  extended  to  them,  there  could  exist 
no  possible  necessity  of  making  the  saving  clause. 

The  question  that  necessarily  arises  is,  in  what  relation  did  they 
stand  to  Virginia  .^  As  a  province,  must  be  the  answer ;  and 
in  this  condition  they  passed  to  the  United  States  under  the  treaty 
of  cession  of  Virginia.  It  is  an  unquestionable  rule,  that  the  laws 
equally  effect  all  persons  and  all  property  within  the  territorial 
limits  of  a  state  or  province,  unless  there  be  some  special  reserva- 
tion. Wherever  a  person  lives,  he  puts  himself,  for  the  time,  un- 
der the  protection  of  the  laws  of  the  place  ;  and  John  Decker  had 
no  privilege  distinct  from  the  French  and  Canadian  inhabitants. 
In  the  treaty  of  cession  they  were  not  parties,  but  the  subject  in 
part  of  the  treaty.  The  clause  guarantying  their  titles,  posses- 
sions, rights  and  liberties,  was  a  matter  of  favor,  and  designed  for 
their  exclusive  benefit.  They  not  being  in  a  situation  to  contract 
for  themselves,  the  sovereign  made  the  contract.  The  cession  of 
Louisiana  is  an  apt  illustration.  The  rights  and  privileges  they 
possess  arise  from  the  treaty  of  cession.  That  the  sovereign  of  a 
conquered  country  can  make  such  changes,  alterations,  and  dispo* 
sitions,  as  he  may  think  proper,  is  a  principle  too  well  established  to 
require  the  citation  of  authorities  to  support.  But  it  is  said,  that 
a  treaty  is  a  sacred  instrument,  and  cannot  be  violated.  This  is 
admitted  ;  but  the  question  then  arises,  is  the  clause  in  the  ordi- 
nance prohibiting  slavery,  or  involuntary  servitude,  a  violation  of 
the  treaty  of  cession  f  Before  an  act  of  congress  is  declared  in- 
operative, for  violating  fundamental  principles,  the  court  ought  to 
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be  fully  and  completely  satisfied.    I  haye  endeayored  to  show  in 
what  condition  these  people  were  after  the  conquest  of  Virginiat 
what  rights  they  possessed,  and  the  rights  they  acquired  under  the 
treaty  of  cession.     From  the  facts,  authorities,  and  reasons  ad- 
yanced,  these  consequences  result,  that,  as  conquered  countries, 
they  were  subject  to  such  laws  as  the  conquerers  chose  to  impose  ; 
that  the  legislature  of  Virginia,  not  making  any  change  in  their 
laws,  the  ancient  laws  remained  in  full  force,  and  that  the  **  titles, 
possessions,  rights  and  liberties,"  guarantied,  were  those  they  en* 
joyed  prior  to  the  conquest,  the  '*  lex  loci"  not  as  citizens  of  Vir- 
ginia, but  as  a  proyincial  appendage.     We  will  now  come  to  the 
ordinance,  and  the  sixth  article  of  the  compact,  which  declares, 
^<  there  shall  be  neither  slayery  nor  inyoluntary  seryitude  in  said 
territory,  otherwise  than  for  the  punishment  of  crimes,  whereof 
the  party  shall  be  duly  convicted."     Preceding  the  sixth  article, 
it  is  ordained  and  declared,  that  the  six  articles  shall  be  consider- 
ed as  articles  of  compact,  between  the  original  states  and  the 
people  and  states  in  said  territory,  and  forever  remain  unalterable, 
unless  by  common  consent.     The  legislature  of  Virginia  assigns, 
as  one  of  the  reasons  for  the  alteration  made  in  the  treaty  of  ces- 
sion, that  it  was  to  ratify  and  confirm  the  said  article  of  compact 
between  the  original  states  and  the  people  and  states  of  the  said  ter- 
ritory.    That  the  sovereign  may  contract  with  the  people,  is  an 
acknowledged  principle ;   and  the  only  question  is,  whether  the 
compact  shall  be  obligatory  on  the  parties.     That  the  people  of 
the  territory  were  parties  is  evident ;   that  their  condition  was 
changed  from  absolute  subjection,  to  the  condition  of  freemen,  is 
equally  clear. 

Then  the  question  is,  did  not  congress  give  a  valuable  consider- 
ation for  the  concession  by  the  people  in  the  sixth  article,  the  pri- 
vileges and  immunities  of  freemen,  for  the  freedom  of  their  slaves ; 
and  have  not  the  petitioners  a  right  to  claim  the  benefit  of  this 
article  1  But  it  is  contended,  that  the  treaty  of  cession  is  obliga- 
tory and  binding,  and  not  to  be  altered,  not  even  by  the  people 
themselves. 

Let  us  for  a  moment  examine  the  nature  and  quality  of  the  pro- 
vision guarantying  their  titles  and  possessions,  rights,  and  liberties; 
does  it  relate  to  their  political  or  civil  condition  1  If  the  latter,  is 
it  not  merely  a  personal  benefit  1  And,  as  such,  they  have  a  r^ht 
to  dispose  of  it.     To  say  they  could  not  dispose  of  their  proper^, 
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would  be  denying  them  a  privilege  inseparable  from  property  and 
ita  dominion.  If  they  could  dispose  of  it  individually,  what  reason 
can  be  offered  why  they  should  be  debarred,  in  their  character  of 
a  people,  from  contracting  with  their  government  for  the  freedom 
of  American  citizens?  To  my  mind  there  can  be  none.  But  it 
is  said  to  be  a  fair  construction  of  that  clause  in  the  ordinance, 
that,  notwithstanding  the  express  words  that  there  shall  not  be 
slavery  or  involuntary  servitude  except  for  crimes,  and  after 
conviction,  yet  the  petitioners  must  be  slaves,  by  the  potency  of  the 
clause  in  the  treaty  of  cession  "  that  their  titles  and  possessions, 
rights  and  liberties,  shall  be  secured  by  them."  For  my  own  part, 
viewing  as  I  do  the  clause  of  the  ordinance  as  a  compact  between 
the  original  states  and  the  people  and  states  of  said  territory,  it  is 
too  plain  to  require  construction.  In  doubtful  matters,  we  resort 
to  construction  ;  but  to  give  it  the  construction  contended  for  by 
the  defendant's  counsel  would  contradict  what  it  so  clearly  declares. 
The  ordinance  provides,  that  there  shall  be  neither  slavery  nor  in- 
voluntary servitude,  otherwise  than  for  the  punishment  of  crimes, 
excluding  all  kinds  of  servitude,  except  that  which  follows  a  con- 
viction. But  according  to  the  construction  of*  the  defendanfs 
counsel,  those  who  were  slaves  at  the  passing  of  the  ordinance 
must  continue  in  the  same  situation.  Can  this  construction  be 
correct  ?  Would  it  not  defeat  the  great  object  of  the  general 
government  ?  It  is  obvious  it  would,  and  it  is  inadmissible  upon 
every  principle  of  legal  construction.  Considering  the  six  articles 
of  compact  equally  obligatory  and  binding,  made  upon  sufficient 
consideration,  all  the  objection,  as  to  the  want  of  power  in  con- 
gress to  make  the  compact  with  the  people  of  the  said  territory, 
must  vanish.  Another  point  in  this  case  was  relied  on,  namely : 
that  if  the  petitioners  were  not  freed  by  the  Gth  article  of  the 
ordinance,  they  became  so  by  the  adoption  of  the  constitution  of 
Indiana.  Even  the  power  of  the  people,  in  their  sovereign  capa- 
city, is  denied,  to  effect  a  general  emancipation.  To  test  this,  we 
must  first  inquire  into  the  source  of  sovereignty,  as  understood  in 
these  United  States,  to  reside  in  the  people.  In  all  governments 
whatsoever  there  must  be,  of  necessity,  and  in  the  nature  of  things, 
a  supreme,  irresistible,  absolute,  and  uncontrolled  authority,  in 
which  the  ^^jura  summi  imperii,"  or  the  rights  of  sovereignty  reside, 
and  when  we  speak  of  sovereignty  in  this  sense,  it  is  in  contradis- 
tinction  of  the  powers  given  under  a  constitution,  or  the  powers  of 
a  limited  government,  that  a  constitution  emanates  from,  and  is  a 
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part  of  that  sovereignty  in  its  most  extensive  sense,  as  residing  in 
the  people,  is  universally  acknowledged  hy  all  those  best  acquaint- 
ed with  the  theory  and  principles  of  our  government.  That  the 
same  power  that  creates,  can  change,  alter,  or  destroy,  is  a  con- 
sequence too  clear  to  require  it  to  be  supported  by  proof.  The 
people  restrain  the  power  under  a  delegated  authority,  but  put  no 
restraint  upon  themselves.  The  acts  of  the  supreme  power, 
though  contrary  to  natural  rights,  are  nevertheless  bindmg. 

In  every  case  under  the  social  compact  there  must  be  an  inequality 
to  destroy  the  validity  of  the  surrender.     Among  an  ignorant  and 
uninstructed  people,  what  are  the  rights  surrendered  1     Rosseau, 
in  his  Social  Compact,  informs  us,  it  is  the  total  alienation  of  every 
indiridual  with  all  his  rights  and  privileges  to  the  whole  community, 
and  assigns  the  reasons,  as  one  gives  himself  up  entirely,  and  with* 
out  reserve,  and  all  are  in  the  same  circumstances,  so  no  one  can 
be  interested  in  rendering  burthensome  their  common  connection. 
And  agaiD,  he  says,  as  the  surrender  is  made  without  restraint,  no 
one  has  any  thing  to  retain,  if  any  one  had'  a  right  distinct  from 
another,  which  he  pretended  had  not  been  surrendered,  each  indi- 
vidual might  question  the  acts  of  the  social  compact ;  and  if  this 
was  permitted,  it  would  destroy  itself,  as  there  would  be  no  com- 
mon umpire  to  appeal  to  :  a  state  of  nature  would  exist,  and  the 
social  compact  be  a  splendid  bauble.     Assume  the  principles  laid 
down  as  acknowledged,  and  they  do  appear  to  me  to  be  so  well 
established  by  all  jurists  and  constitutional  writers,  as  merely  to 
require  them  to  be  stated,  in  order  to  ensure  their  admission.    The 
question  then  resolves  itself  into  this :  What  were  the  rights  dele- 
gated by  the  people  to  the  convention,  or  what  was  the  trust  or 
power  of  that  convention  ?  Was  all,  or  only  a  part  of  the  sovereignty 
committed  to  them  1  and  if  a  part,  where  are  the  restrictions  to  be 
found  1    The  ordinance  only  restricts ;  and  these  restrictions  are 
to  be  found  only  in  the  articles  of  compact,  and  relate  simply  to 
the  nature  of  the  government  to  be  formed.     And  that  the  princi- 
ples are  not  inconsistent  with  the  articles  of  compact,  and  one  of 
those  very  articles  is  recognized,  and  made  a  part  of  their  consti- 
tution, under  which  the  petitioners  claim  their  freedom.     And 
how  is  this  claim  to  be  got  over  1     Why,  we  are  told,  it  is  incon- 
sistent with  the  constitution  of  the  United  States,  and  the  treaty  of 
cession  from  Virginia.      The  answer  to  the  latter  will  be  found  in 
the  opinion  given  on  the  first  point ;  and  the  very  reasons  the  court 
have  urged,  as  to  the  defendants  not  having  been  parties  to  the 
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ordinance,  apply  iii  fact  to  the  constitution  of  the  United  States ; 
and,  as  I  have  already  shown,  they  were  parties  to  the  six  articles 
of  compact.  The  constitution  of  the  United  States  has  nothing  to 
do  with  this  question  ;  and  before  it  could  apply,  Indiana  was 
received  as  one  of  the  members  of  the  Union  ;  and*this  was  sub- 
sequent, and  grew  out  of  the  adoption  of  their  constitution.  If, 
then,  I  am  correct  in  opinion,  that  the  clause  of  the  constitution 
of  the  United  States  is  inapplicable,  (and  there  is  nothing  in  the 
treaty  of  compact,  contained  in  the  ordinance,  inhibiting  the  con- 
vention the  power  to  free  the  petitioner,)  by  what  right  are  they 
held  ?  All  those  principles  assumed  must  be  fallacious.  Freedom 
was  extended  to  the  slaves  in  Massachussetts  by  their  constitu- 
tion. I  have  it  from  high  authority,  and  I  have  examined  their 
statutes,  and  can  find  no  general  statute  of  emancipation.  And 
so  guarded  was  our  convention  upon  this  subject,  that  they  inhibited 
the  legislature  from  the  exercise  of  the  power  Pennsylvania* 
Delaware,  New-Jersey,  New-York,  and  the  New  England  States, 
Massachusetts  excepted,  have  legislated  on  this  subject ;  and  that 
it  is  a  proper  subject  of  legislative  interference,  when  not  restrained 
by  the  constitution,  b  evident  by  the  caution  of  our  convention, 
and  the  exercise  of  the  power  by  the  several  legislatures  before 
mentioned. 

But  we  are  told  that  the  treaty  of  cession  intervenes.  If  old  Decker 
was  not  a  party  to  the  articles  of  compact,  it  cannot  be  denied  but 
that  he  was,  or  those  who  claim  under  him  were  parties  to  the  con- 
stitution of  Indiana.     If  he  was,  how  can  he  claim  a  particular 
exemption  from  the  operation  of  the  constitution,  according  to  the 
principles  of  the  social  compact  before  laid  down  ?    And  if  ine- 
quality was  to  exempt,  would  it  not  tend  to  destroy  it  ?    Does  not 
the  first  article  of  the  constitution  declare  the  condition  of  the 
people  of  Indiana  free  ?  and  this  condition,  by  the  last  section  of 
the  first  article,  is  likewise  declared  to  be  out  of  the  control  of 
government,  or  to  be  a  right  reserved  to  the  people.     Under  a 
similar  provision,  slavery  was  abolished  in  Massachusetts ;  and  by 
art.  9.  sec.  7.  of  the  constitution,  the  sixth  section  of  the  ordinance 
is  adopted ;  and  in  art.  9.  sec.  4.  all  laws  conflicting  with  the  pro- 
visions of  the  constitution  are  repealed.     Can  it  be  that  slavery 
exists  in  Indiana  ?     If  it  does,  language  loses  its  force,  and  a  con- 
stitution intended  to  protect  rights,  would  be  illusory  and  insecure 
indeed.     If  the  language  is  plain,  saying  there  shall  be  neither 
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slavery  nor  involuntary  servitude,  does  it  comport  with  the  coasts^ 
tution  to  say  there  shall  be  slavery  ?     This  dilemma  cannot  be  got 
over  by  those  who  give  it  a  construction  that  would  make  the  pe- 
titioners slaves.     Why  resort  to  construction  in  a  case  so  plain  i 
Do  the  rules  of  construing  statutes  apply  to  a  constitution  ?  Where 
does  the  power  reside  of  restraining  the  people  in  their  sovereign 
capacity  ?    Is  there  any  such  power  recognised  i    Are  we  not  told 
that  the  parliament  of  England  can  pass  any  law,  however  it  majr 
violate  first  principles,,  and  the  courts  would  be  bound  to  enforce 
it.    It  is  in  vain  to  attempt  to  bind  that  which  is  in  itself  illimitabley 
irresistible,  and  supreme*    But  it  is  contended,  that  the  provisions 
of  the  constitution  admit  of  a  different  construction  ;  that  it  is  pro- 
spective ;   and  to  give  it  the  meaning  its  language  imports,  would 
violate  vested  rights.     What  are  these  vested  rights  ?     Are  they 
derived  from  nature,  or  from  the  municipal  law  ?     Slavery  is  con- 
demned by  reason  and  the  laws  of  nature.     It  exists,  and  can  only 
exist,  through  municipal  regulations,  and  in  matters  of  doubt,  is  it 
not  an  unquestioned  rule,  that  courts  must  lean  in  favorem  viiit  ef 
liberfatis  ?     Admitting  it  was  a  doubtful  point,  whether  the  con- 
stitution was  to  be  considered  prospective  in  its  operation  or  noty 
the  defendants  say — you  take  from  us  a  vested  right  arising  from 
municipal  law  .  T   he  petitioners  say,  you  would  deprive  us  of  m 
natural  right  guarantied  by  the  ordinance  and  constitution.     How 
should  the  court  decide,  if  construction  was  really  to  determine  it  ? 
I  presume  it  would  be  in  favor  of  liberty.     From  the  view  I  hare 
taken  I  am  satisfied,  that  the  petitioners  are  entitled  to  have  the 
verdict  confirmed,  and  the  motion  for  a  new  trial  overruled. 

6. 
Spotts  v.  Gu-laspie.     Nov.  T.  1828.    6  Randolph's  Rep- 

566. 

Thepovrer  Susanna  Gillaspie  sued  in  yorma  |7attpmi  to  recover  her  free- 
kwa'toT  ^^™  of  Jacob  Spotts,  who  held  her  in  slavery. 
chiMe  the  jj  appeared  that  one  Gilchrist  held  possession  of  a  negro  woman 
of  persons  called  Hannah,  in  Lancaster,  Pcnsylvania,  as  a  slave,  and  in  April 
very  under  1782,  devised  the  said  Hannah  to  his  son-in-law  James  Robinson. 
STt^be  *^""  ^"^^  ''^^^  ^°  Augusta  county,  Virginia.  In  1786  Hannah,  the 
doubted,  slave,  had  born  of  her  body  a  female  negro  in  the  state  of  Pennsyl- 
vania, named  Susanna,  the  plaintiff;  and  when  about  six  weeks  old» 
the  said  Susanna,  with  her  mother,  was  {aken  by  Robertson  to  Vir- 
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ginia,  and  sold  to  Spotts,  the  defendant.  The  act  of  Pennsylvania 
for  the  gradual  abolition  of  slavery  was  passed  in  1780,  and  abo- 
lished the  stavery  of  children  born  aAer  the  act.  And  the  question 
was,  whether  Susannah  was  entitled  to  her  freedom  in  Virginia.  The 
superior  court  gave  judgment  for  the  plainti^  and  tlie  defendant 
appealed. 

Per  Cur,    We  think  the  plaintiff  is  entitled  to  her  freedom,  and 
the  judgment  of  the  superior  court  ought  to  be  afBrmed.     The 
case  appears  to  be  clearly  embraced  by  the  law  of  Pensylvania. 
It  includes  all  children  born  of  slaves  after  the  passage  thereof,  to 
whomsoever  their  mothers  might  belong,  whether  citizens  of  Penn- 
sylvania  or  other   states.     The  power  of  the  state  of  Pennsyl- 
vania to  change  the  condition  of  persons  held  under  its  law^ 
{and  no  other)  in  slavery  cannot  be  questioned,  especially  if  they 
were  not  then  the  property  of  a  citizen  of  another  state,  which  is 
aot  the  case  before  the  court    When  the  act  was  passed,  Gilchrist's 
property  in  Hannah,  and  her  condition  as  a  slave,  were  subject  to 
the  laws  of  Pennsylvania.     It  might,  and  did  change  the  character 
of  his  property  in  her,  and  in  so  far,  her  condition  as  a  slave.    Be- 
fore the  act  of  1780,  he  held  an  absolute  property  in  her  and  her 
children  then  to  be  bom.     AAerwards,  though  his  property  in  her 
was,  as  to  her  services,  the  same,  her  condition  was  so  changed 
that  she  could  not  be  the  mother  of  a  slave  in  Pennsylvania,  and 
his  property  to  that  extent  was  changed.     The  law  of  Pennsyl- 
vania was,  as  regarded  his  property  in  her  and  her  condition,  exe- 
cuted.     His  will  could  not  effect  this  state  of  things.     He  might 
pass  his  qualified  property  in  her,  and  her  future  offspring,  accord- 
ing to  the  provisions  of  the  act,  but  it  could  not  alter  the  then  con- 
dition, either  of  Hannah  or  her  offspring  bom  aftem^^ards :  they 
remained  as  before.     Susanna,  the  plaintiff,  was  born  under  its 
operation  in  Pennsylvania :  by  it,  though  born  of  a  slave,  she  was 
free ;  and  in  this  aspect  of  the  case,  the  court  is  not  called  on 
to  execute  the  law  of  Pennsylvania,  but  the  law  of  Virginia,  which 
does  not  now,and  did  not  then  permit  a  person  free  in  Pennsylvania 
to  be  held  in  slavery  here.      Judgment  affirmedL 


7. 
Louis  v.  Cabarrus  et  al.  Aug.  T.  1834.  7  Louisiana  Rep.  170.  the  con- 

The  plaintiff  claimed  to  be  a  freeman  on  the  ground  that  he  ^^^^  u 
resided  in  the  state  of  Ohio  two  or  three  years.     He  offered  evi*  netihown. 
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dence  of  thtft  fact,  by  showing  that  he  was  seen  there  by  two  or 
three  persons.     The  jury  found  the  plaintiff  a  freeman. 

On  the  appeal  the  court  reversed  the  judgment  below,  on  the 
ground  that  proof  of  the  residence  of  a  slave  in  a  free  state,  the 
constitution  of  which  forbids  slavery  during  the  space  of  two  or 
three  years,  unconnected  with  any  other  proof,  is  insufficient  in  law 
to  entitle  such  slave  to  freedom  ;  and  they  observed  farther,  that  a 
residence  of  the  slave  contrary  to  will,  or  without  the  consent  of 
the  owner,  does  not  deprive  the  owner  of  his  right  to  his  property. 

8. 
Negro  David  v.  Porter.     Oct.  T.  1799.    4  Har.  &  M'Hen* 

Rep.  418. 

But  not  By  the  testimony  it  appeared,  that  the  petitioner  was  the  property 
hirer^is  an  of  Richard  Coale,  who  resided  in  Frederick  county  in  this  state, 
"^"^  in  the  year  1788.  That  the  said  Coale  hired  the  petitioner  to  one 
M'Lean,  who  resided  in  the  state  of  Pennsylvania,  and  was  there 
with  the  petitioner  in  1788.  That  the  agreement  was  executed 
between  the  said  Coale  and  McLean  for  the  hire  of  the  petitioner; 
that  the  petitioner  is  now  in  the  possession,  and  claimed  by  the  de- 
fendant, who  resides  in  Frederick  county  in  this  state. 

The  general  court  gave  judgment  that  the  petitioner  is  free,  and 
that  he  be  discharged.  But  see  Porter  v.  Butler,  3  Har.  k, 
M'Hen.  Rep.  168.,  where  the  court  held,  a  slave  is  not  free  under 
the  laws  of  Pennsylvania  if  hired  to  a  resident  of  that  state  by  an 
inhabitant  of  this  state  who  is  an  infant  at  the  time  of  hiring. 

9 
Marie  Louise  v.  Mariot  et  al.      May  T.  1836.      8  Louisiana 

Rep.  475. 

The  op«-  In  d  suit  for  freedom  it  appeared,  that  the  defendants  took  the 
forei«r  complainant  to  France,  where  slavery  is  not  tolerated ;  and  on  their 
laws  upon  return  still  held  her  as  a  slave.     It  was  contended,  that  sojourning 

■lavery  w.,,.,  -^^  ,. ,  .  ,,  , 

immediate   m  the  kmgdom  of  France  did  not  emancipate  the  slave  ;  and  S 

fy^z^^'L    Martin's  N.  S.  401.,  and  2  Marshall's  Rep.  476.,  were  cited. 

party  can-      p^   CuT.     Motheva,  J.     The  question  is,  whether  the  fact  of 

nota^ain      ,        ,       .        ,  . 

be  reduced  her  having  been  taken  to  that  kingdom  by  her  owners,  where  sla« 

^^^'   very  or  involuntary  servitude  is  not  tolerated,  operated  upon  the 

condition  of  the  slave  so  as  to  produce  an  immediate  emancipation. 

That  such  is  the  benign  and  liberal  effect  of  the  laws  and  customs 

of  that  state,  is  proven  by  two  witnesses  of  unimpeachable  credi* 
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bill t J.  This  fact  was  submitted  to  tfie  consideration  of  the  jury, 
who  tried  the  cause  under  the  charge  of  the  judge,  which  we  con- 
sider to  be  correct,  and  was  found  in  favor  of  the  party  whose 
liberty  is  claimed.  Being  free  for  one  moment  in  France,  it  was 
not  in  the  power  of  her  former  owner  to  reduce  her  again  to 
slavery. 

10. 
FoRSTTH  et  al.  v.  Nash.  June  T.   1816.    4  Martin's  Louisiana 

Rep.  385. 

Per  Cur.     Martin.  J.     The  plaintiffs  in  thb  case  claim  the  de-  A  negro 

,  will  be  pre 

fendant,  a  negro  man,  as  their  slave.     It  therefore  behoves  them  sumed  free 
to  show  slavery  hi  him  and  property  m  them.     The  evidence  ad-  pureLso  i 
duced  for  this  purpose  is,  1st.  A  bill  of  sale  by  which  the  defendant  "  *  *'®^®» 
was  sold  to  them  "  to  have  and  to  hold  the  said  negro  man,  and  to  chase  w«8 
dispose  of  him  as  they  shall  think  proper."     This  instrument,  i^  a  cooiip 
bearing  date  the  6th  of  September,  1803,  was  executed  at  Detroit,  J^j^^  ^j^ 
in  the  territory  of  Michigan,  was  there  recorded,  and  is  duly  au-  very  ia  not 
thenticated.     2d.  The  deposition  of  David  Delauney,  who  swears  unless  it  U 
he  knows  a  Mr.  Forsyth,  ai  St.  Louis,  whose  christian  name  he  b  h^^J^^e- 
ignorant  of,  but  knows  not  the  other  plaintiff;  that  there  was  at  fore  in  one 
Detroit  a  mercantile  house,  under  the  firm  of  Kinsey  &  Forsyth,  is. 
but  he  is  ignorant  whether  Mr.  Forsyth  of  St.  Louis  be  one  of 
that  house ;  that  he  saw  the  defendant  at  Mr.  Forsyth^s  in  St. 
Louis,  but  does  not  know  to  whom  he  belonged.     3d.  The  depo- 
sition of  Nicholas  Girod,  who  swears,  that  while  he  was  mayor  of 
New  Orleans  the  defendant  was  brought  before  him,  and  confessed 
he  was  a  runaway*  and  belonged  to  some  person  the  name  of  whom 
the   witness  does  not  recollect,  who  had  promised  him  his  free- 
dom.    4th.  The  deposition  of  A.  B.  Duchouquet,  of  St.  Louis, 
who  swore  he  never  saw  the  defendant  in  the  possession  of  the 
plaintifis,  because  the  plaintiffs  lived  at  Peoria,  in  the  Illinois  ter- 
ritory ;  that  the  plaintiff,  Forsyth,  employed  him  in  1813,  to  stop 
the  defendant ;  that  he  took  him  up  in  New  Orleans,  and  brought 
him  before  the  mayor,  where  he  confessed  he  had  ran  away  from 
the  plaintiffs,  and  did  not  like  to  return  to  them  on  account  of  a 
wife  and  children  he  had  in  New  Orleans.   5th.  The  deposition  of 
Pierre  Le  Vasseur,  who  knew  the  defendant  in  Peoria,  in  the  Illi- 
nois territory,  about  ten  years  ago.     He  was  known  and  reputed 
to  be  a  slave  ;  the  witness  knew  him  in  the  possession  of  Forsyth 
for  four  years*     He  ran  away  from  Peoria,  about  six  years  ago* 
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The  witness  some  time  after  met  him  at  Marpertue8,"iii  tbe  Illinois 
territory,  and  tbe  defendant  sud  he  bad  ran  away  from  bis  roaster 
an  J  was  going  to  St.  Louis.  On  these  facts,  tbe  counsel  contends, 
that  tbe  slavery  of  tbe  defendant,  and  tbe  property  ol  tbe  plaintiffs, 
are  fully  proven. 

1st  The  evidence  of  slavery  resulting  from  tbe  color  of  tbe  de- 
fendant. Adelle  v.  Beauregard,  1  Martin's  Rep.  183.  ;  from  his 
declarations  that  be  had  a  master;  that  be  belonged  to  a  man  who 
had  promised  him  his  freedom  ;  from  bis  attempt  to  justify  bis  un- 
willingness to  return  ;  by  tbe  circumstances  of  bis  having  a  wife 
and  children  in  New  Orleans,  thereby  tacitly  admitting  tbe  obliga- 
tion he  was  under  of  returning  to  the  plaintiffs. 

2d.  The  property  of  the  plaintiffs  is  said  to  be  proven  by  the  bill 
of  sale* 

The  defendant's  counsel  shows,  that  in  tbe  territories  of  Michi- 
p  an  and  tbe  Illinois,  the  only  place  except  New-Orleans  and  St. 
Louis,  which  tbe  defendant  appears  to  have  inhabited,  slavery  does 
not  exist ;  that  it  is  forbidden  by  law.  The  ordinance  of  congress 
of  the  year  1797,  providing  that  "there  shall  be  neither  slavery 
nor  involuntary  servitude  in  the  said  territory,  otherwise  than  for 
tbe  punishment  of  crimes,  whereof  the  party  shall  have  been  cod« 
victed.  Provided,  that  any  person  escaping  into  the  same^  from  whom 
labor  or  service  is  lawfully  claimed  in  any  one  of  the  original  states, 
such  fugitive  may  be  lawfully  reclaimed,  and  conveyed  to  tbe  per- 
son claiming  his  or  her  services  aforesaid."  Hence,  in  tbe  opinion 
of  the  counsel,  a  presumption  arises,  that  the  defendant  is  free, 
which  over  weighs  the  contrary  presumption  which  arises  from  the 
color.  It  is  further  contended,  that  as  the  bill  of  sale  could  convey 
no  title,  unless  the  defendant  had  been  duly  convicted  of  a  crimen  or 
in  case  he  owed  services  in  one  of  the  original  states,  and  had  escaped 
into  the  Michigan  territory,  the  plaintiifs  are  bound  to  bring  tbe 
defendant  within  one  of  these  two  cases ;  that  if  tbe  defendant 
was  convicted  of  a  crime,  by  which  he  became  bound  to  involun- 
tary service,  the  record  of  this  conviction  ought  to  be  produced  ; 
so  ought,  in  the  other  case,  evidence  of  the  duty  of  involuntary  ser- 
vice in  one  of  the  original  states,  and  of  escape  into  the  terrUory ; 
that  the  apparent  unlawfulness  of  the  authority  exercised  by  the 
plaintiffs  over  the  defendant,  to  which  he  may  have  submitted  from 
bis  ignorance  of  bis  right,  or  of  the  means  of  asserting  it,  is  not 
repelled  by  his  admission  that  be  had  a  mastery  that  be  belonged  to 
a  person  who  bad  promised  bim  his  freedom.     For  while  it  appears 
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that  the  plaintiffs  cU  faeto^  \hotBi$h  veitde  jure^  kept  the  defendant 
for  a  number  of  years  in  s^rritnijfl^  it  cannot  seem  extraordinary 
that  he  should  refer  to  them  bj  the  apptQation  of  his  masters ;  and 
the  alleged  promise  of  freedom  majr,1lnall  be  presumed  to  have  been 
made  to  allure  the  defendant  into  sbjbmission.  Neither  is  it  said, 
can  the  admission  of  the  defendant,  that  he  ran  away^  be  received 
as  conclusive  evidence  of  a  legal  obligation  to  stay :  flight  from  un- 
lawful servitude  being  more  generally  resorted  to,  than  the  bold 
assertion  of  freedom.  Kept  for  a  number  of  years,  perhaps  from 
his  birth,  in  bondage,  the  spirit  of  the  injured  negro  is  said  to  have 
been  borne  down  by  the  influence  which  long  exerted  mastery  cre- 
ates. We  are  of  opinion,  that  as  the  case  affords  no  evidence  of 
any  residence  of  the  defendant  in  any  country  in  which  slavery  is 
lawful,  this  case  must  be  determined  by  the  laws  of  the  country  in 
which  the  defendant  dwelt  when  he  came  to  the  hands  of  the  plain- 
tiffs ;  that  the  ordinance  of  1787,  having  proclaimed  that  slavery 
should  not  exist  there,  unless  under  two  exceptions,  the  plaintiff 
must  bring  the  defendant  under  either  of  them,  and  having  failed 
to  do  so,  must  have  their  claim  rejected.  Whenever  a  plaintiff 
demands,  by  suit,  that  a  person  whom  he  brings  into  court  as  a 
defendant,  and  thereby  admits  to  be  in  possession  of  his  freedom, 
should  be  declared  to  be  his  slave,  he  must  strictly  make  out  his 
case.  In  this,  if  any,  actore  non  probatUe  (Ufsolvitur  reus.  Here 
the  plaintiffs  have  failed  in  a  very  essential  point,  proof  of  the  al- 
leged slavery  of  the  defendant 

Their  title  can  only  have  been  lawful  at  the  time  the  bill  of  sale 
produced  was  made,  on  two  grounds :  the  right  of  the  vendor,  or 
the  liability  of  the  object  of  the  sale,  must  have  been  absolute  or 
qualified.  Msolutey  viz  :  complete  ownership  and  slavery,  in  the 
sole  case  of  conviction  of  a  crime  by  which  freedom  w^a  forfeited. 
Qualified,  viz  :  the  right  of  reclaiming  and  conveying  the  defendant 
out  of  the  territory  into  one  of  the  original  states,  in  which  he  owed 
involuntary  servitude  or  labor.  This  qualified  right  could  only  ex- 
ist in  the  case  of  the  defendant's  escape.  Now,  it  cannot  be  con- 
tended, that  this  qualified  right  only  was  disposed  of;  that  which 
is  the  evident  object  of  the  sale,  is  the  absolute  right  to  have  and  to 
hold  during  the  natural  Ufe^  and  to  dispose  as  they  please.  The 
conduct  of  the  plaintiffs  towards  the  defendant  shows,  that  it  was 
this  absolute  right  which  they  considered  themselves  as  the  purcha- 
sers of.  This  they  unlawfully  attempted  to  do,  and  did  successfully 
for  a  number  of  years  exercise,  till  the  defendant  sought  his  safety 
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in  flight.  Their  title  to  him,  if  it  exists,  must  be  grounded  on  bic 
conviction  of  a  crime.  Now,  the  evidence  of  this  is  a  matter  ofre^ 
cord ;  the  paper  must  be  produced  or  accounted  for.  The  parish 
court  erred  in  sustaining  the  plaintiff's  claim ;  ita  judgment  iSf 
therefore,  annulled,  avoided,  and  reversed  ;  and  this  court  doth  or* 
der,  adjudge,  and  decree,  that  there  be  judgment  for  the  defendanti 
v^ith  costs. 

11 
The  State  v.  Lasselle.  July  T.  1820.     1  Blackford's  Indi- 
ana Rep.  60. 

Appeal  from  the  Knox  circuit  court  Polly,  a  woman  of  color, 
entirely  *"  ^^  brought  before  the  circuit  court  by  Lasselle,  in  obedience  to  a 
Sii'in '^e  ^"^  ^^  habeas  corpus.  He  stated  in  his  return,  that  he  held  her  by 
state  of  In-  purchase  as  his  slave,  she  being  the  issue  of  a  colored  woman 
the  express  purchased  from  the  Indians  in  the  territory  northwest  of  the  river 
Se'^coMii-  0^^^9  previously  to  the  treaty  of  Granville,  and  cession  of  that 
tution.  territory  to  the  United  States.  The  court  below  remanded  the 
woman  to  the  custody  of  Lasselle. 

Per  Cur.  Scottj  J.  The  question  before  this  court  is  aa  to  the 
legality  of  Lasselle's  claim  to  hold  Polly  as  his  slave.  This  ques- 
tion has  been  presented  before  us  with  an  elaborate  research  into 
the  origin  of  our  rights  and  privileges,  and  their  progress  until  the 
formation  of  our  state  government,  in  1816.  On  one  hand,  it  is 
contended,  that  by  the  ordinance  for  the  government  of  the  terri- 
tory northwest  of  the  river  Ohio,  and  by  the  constitution  of  Indi- 
ana, slavery  was,  and  is,  decidedly  excluded  from  this  state ;  while, 
on  the  other  hand,  it  is  insbted,  that  by  the  act  of  cession  of  the 
state  of  Virginia,  and  by  the  ordinance  of  1787,  the  privilege  of 
holding  slaves  was  reserved  to  those  settlers  at  Kaskaskias  and  ■  St 
Vincents,  and  the  neighboring  villages,  who,  prior  to  that  time,  had 
professed  to  be  citizens  of  Virginia  ;  and  that  they  had  a  vested 
right,  which  could  not  be  divested  by  any  provision  of  the  constitu- 
tion. In  deciding  this  case,  it  is  not  necessary  for  us  to  recur  to 
the  earliest  settlement  of  the  country,  and  inquire  what  rights  the 
first  emigrants  enjoyed,  as  citizens  of  Virginia ;  or  what  privileges 
were  secured  to  them,  when  their  connection  with  that  state  was 
dissolved.  Whether  the  state  of  Virginia  intended,  by  consenting 
to  the  ordinance  of  1787,  to  emancipate  the  slaves  on  this  side  of 
the  Ohio  river,  or  whether,  by  the  reservation  alluded  to,  she  in- 
tended to  continue  the  pririlege  of  holding  slaves  to  the  settlers 
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then  la  the  CDuntry*  is  unimportant  in  the  present  case.  That  1e« 
islative  authority,  uncontrolled  by  any  constitutional  provision, 
could  emancipate  slaves,  will  hardly  be  denied.  This  has  been 
done  in  several  of  the  states,  and  no  doubt  has  been  entertained, 
either  of  the  power  of  the  legislature  to  enact  such  a  statute,  or 
of  the  binding  force  and  efficacy  of  the  law  when  enaoted.  By 
the  power  of  a  ^tatute  an  estate,  may  be  made  to  cease,  in  the 
same  manner  as  if  the  party  possessing  it  were  dead.  A  man 
may,  by  statute,  be  made  an  heir,  who  could  not  otherwise  be  one. 
The  legislature  have  the  power  to  change  the  course  of  descents, 
so  as  to  cast  an  estate  upon  those  who,  otherwise,  could  never 
have  taken  it  by  inheritance.  This  doctrine  is  sanctioned  by  the 
authority  of  Coke,  Levintz,  Blackstonc,  Bacon,  and  others  of  the 
first  respectability.  It  must  be  admitted,  that  a  convention,  chosen 
for  the  express  purpose,  and  vested  with  full  power,  to  form  a  con- 
•titution  which  is  to  define,  limit,  and  control  the  powers  of  the 
legislature,  as  well  as  the  other  branches  of  the  government,  must 
possess  powers,  at  least  equal,  if  not  paramount,  to  those  of  any 
ordinary  legblative  body.  From  these  positions  it  clearly  follows, 
that  it  was  within  the  legitimate  powers  of  the  convention,  in  form- 
ing our  constitution,  to  prohibit  the  existence  of  slavery  in  the 
state  of  Indiana.  We  are,  then,  only  to  look  into  our  own  consti- 
tution, to  learn  the  nature  and  extent  of  our  civil  rights  ;  and  to 
that  instrument  alone  we  must  resort  for  a  decision  of  this  ques- 
tion. 

In  the  first  article  of  the  constitution,  section  1st,  it  is  declared, 
*^That  all  men  are  bom  free  and  independent,  and  have  certain 
natural,  inherent,  and  unalienable  rights ;  among  which  are,  the 
enjoying  and  defending  of  life  and  liberty,  and  of  acquiring,  posses- 
sing, and  protecting  property  ;  and  pursuing  and  obtaining  happi- 
ness and  sarety.*^  Section  24th  of  the  same  article,  guards  against 
any  encroachment  on  those  rights,  and  provides  that  they  shall 
forever  reAain  inviolable.  In  the  11th  article  of  that  instrument, 
section  7tb,  it  is  declared,  that  *^  There  shall  be  neither  slavery  nor 
involuntary  servitude  in  this  state,  otherunse  than  for  the  punishment  of 
crmeSf  whereof  the  party  shall  have  beeti  duly  convicted.^^  It  is  evident 
that,  by  these  provisions,  the  framers  of  our  constitution  intended 
a  total  and  entire  prohibition  of  slavery  in  this  state  ;  and  we  can 
conceive  of  no  form  of  words  in  which  that  intention  could  have 
been  more  clearly  expressed.  We  arc  told  that  the  constitution 
recognizes  pre-existing  rights,  which  are  to  continue,  as  if  no 
45 
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change  bad  taken  place  in  the  government.  But  it  must  be  recol- 
lected, that  a  special  reservation  cannot  be  so  enlarged  by  con- 
struction as  to  defeat  a  general  provision. 

If  this  reservation  were  allowed  to  apply  in  this  case,  it  would 
contradict,  and  totally  destroy,  the  design  and  effect  of  this  part  of 
the  constitution.  And  it  cannot  be  presumed  that  the  constitution, 
which  is  the  collected  voice  of  the  citizens  of  Indiana,  declaring  their 
united  will,  would  guaranty  to  one  part  of  the  community  such  pri- 
vileges as  would  totally  defeat  and  destroy  privileges  and  rights 
guarantied  to  another.  From  these  premise?  it  follows,  as  an  ir* 
resistible  conclusion,  that,  under  our  present  form  of  government, 
slavery  can  have  no  existence  in  the  state  of  Indiana ;  and,  of 
course,  the  claim  of  the  said  I^asselle  cannot  be  supported.  The 
judgment  is  reversed,  with  costs,  and  the  woman  discharged. 

12. 
Griffith   v.    Fannt.       Dec.   T.   1820.       Gilmer's   Virpnia 

Rep.  143. 

A  negro  Fanny  sued  Griffith,  in  forma  pauperis^  for  her  freedom,  in  the 
vitude  in  superior  court  of  law  for  Wood  county.  The  defendant  pleaded 
dAr  a  deed  ^'  not  guilty,"  and  specially  that  Fanny  was  his  slave.  At  the  trial, 
X^^aZ  ^^^  i^^y  f^"^^^  ^y  ^  special  verdict,  that  Fanny  was  the  slave  of  one 
a  citizen  of  KtHcheloCy  until  a  short  time  before  the  23d  of  August,  1816.  Some 
entitled  to  time  in  that  month  he  sold  her  to  William  Skinner,  a  citizen  resi- 

thcT  c^nsti^  ^^"^  ^^  ^^^  ^^^^^  ^^  Ohio.  In  conformity  with  the  sale,  Kincheloe 
mtionof  delivered  possession  to  Skinner  at  Marietta  in  Ohio,  and  received 
the  purchase  money.  Griffith  was  present  at  this  sale ;  and  on  the 
23d  of  August,  1816,  Kincheloe  executed  a  bill  of  sale  for  Fanny, 
to  Griffith,  which  bill  was  delivered  to  Skinner.  This  bill  was  an 
absolute  sale  of  Fanny  from  Kincheloe  to  Griffith,  who  was  at  the 
time,  and  continued  to  be,  a  citizen  of  Virginia.  The  agreement 
to  have  a  bill  of  sale  executed  to  Griffith,  was  between  him  and 
Skinner ;  for  Kincheloe  was  not  party  to  their  contrj^qt,  though 
he  executed  the  deed.  At  the  time  of  its  execution.  Skinner 
stated  to  Kincheloe,  that  he  wished  the  bill  of  sale  to  be  to  Griffith, 
because  by  the  laws  of  Ohio  he  could  not  hold  a  slave  in  his  own  righf . 
Fanny  was  at  difterent  times  seen  at  Skinner's  residence  in  Ohio. 
She  was  last  seen  there,  in  the  spring  of  1818.  About  the  first  of 
Otcober  1818,  she  returned  to  Virginia,  where  she  was  taken  into 
the  possession  of  Griffith,  who  claimed  her  under  the  bill  of  sale. 
The  section  of  the  constitution  of  Ohio,  prohibiting  involuntary 
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servitude,  was  inserted  into  the  verdict.     And  upon  these  facts, 
the  law  of  the  case  was  submitted  to  the  court,  which  gave  judg* 
ment  for  the  pauper,  and  Griffith  appealed. 
Bj  the  court.     The  judgment  b  affirmed. 

13. 
Wilson  v.  Isbell.     AprU  T.  1805.     5  CalFs  Rep.  425. 

In  a  suit  for  freedom,  brought  by  Isbell,  who  had  been  a  slave  A  slave 
to  one  Whiting,  it  appeared  that  Whiting  had  moved  into  Mary-  Virginia 
land,  taking  Isbell  with  him,  and  remained  there  about  two  years,  ^"J^^®** 
and  then  sold  her  to  Wilson,  who  brought  her  back  to  Virginia.  ^^^*  «nd 

__,  there  soldy 

The  county  court  gave  judgment  for  the  defendant ;  but  the  dis-  and  the 
trict  court  reversed  it,  on  the  ground  that  a  slave  bom  in  the  state,  ?«??  her 
and  carried  to  Maryland,  and  there  sold,  and  brought  back  by  the  ^a^*^  and 
purchaser,  and  kept  on  his  plantation  more  than  one  year,  was  en-  year,  held, 
titled  te  freedom.  ^aa  free. 

Per  Cur.  Flemingy  J.  The  case  is  clearly  within  the  mischief 
which  was  intended  to  be  remedied  by  the  act  of  1778;  and  it 
makes  no  difference  that  the  slave  in  question  was  born  in  this 
state,  and  brought  back  by  a  citizen  of  this  commonwealth  ;  and 
that  her  former  master  afterwards  returned  and  resided  in  Virginia. 
For  he  had  carried  her  to  Maryland,  where  he  dwelt  for  several 
years,  and  then  sold  her  to  the  appellant,  who  imported  her  into 
this  state,  in  manifest  violation  of  the  express  declaration  of  the 
statute,  and  therefore  must  abide  the  consequences.  The  other 
judges  concurred,  and  the  judgment  was  affirmed. 

'^'  A  negro 

Rawlinos  v.  Boston.    May  T.  1793.    3  Har.  &  M'Henry's  ^i^dged 

r»  TOrt  "to  be  free 

Jttep.   ±o\f.  being  des- 

cended 

The  petitioner  claimed  his  freedom  as  being  a  descendant  from  ^™J^^P*" 
a  yellow  woman,  being  a  Portuguese,  named  Catharine  Boston,  man  whose 
The  county  court  found  the  petitioner  free.  The  defendant  ap-  the  grand- 
pealed  to  the  general  court,  which  gave  the  following  judgment :  £e^*eti-**^ 
"  It  being  admitted,  that  the  said  Anthony  Boston  is  a  descendant  Jioner,  was 

,  ,  bom  out  of 

of  Violet,  the  daughter  of  Linah,  the  daughter  of  Maria,  or  Marea,  the  state, 
and  it  appearing  to  the  court,  on  the  examination  of  depositions  yellow*  ^ 
taken  in  this  case,  that  Maria,  or  Marea«  was  a  Spanish  woman,  and  pompicx- 

•^       ,  ion  and 

that  her  daughter  Linah  was  bom  before  she  came  into  Maryland,  long  black 
and  was  of  yellow  color  or  comptezioii,  with  long  black  hair,  the 


free. 
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eourt  are  of  opinion  that  the  said  Maria,  or  Marea,  wat  not  a  ilaTe, 
'  but  free ;  therefore,  it  is  considered  by  the  court,  that  the  suJ 

Anthony  Boston  be  free  and  discharged  from  all  further  sen^ude, 
and  that  the  judgment  aforesaid  in  form  aforesaid  given,  be  in  all 
things  affirmed."  And  a  similar  judgment  was  given  in  Boston  v. 
Sprigg,  in  the  court  of  appealsy  Nov.  T.  1797. 

15. 
Mbrrt  v.  Chexnaidbb.     March  T.  1830.    20  Martin's  Looi* 

siana  Rep.  699. 

A  negro  Per  Cw.  Porter  J.  The  plaintiff  sues,  in  this  action,  to  recover 
Northwest-  his  freedom,  and  from  the  evidence  on  record,  is  clearly  entitled  to 
cm  Tern-  j^      j|g  ^^  hoTu  in  the  north  western  territory,  since  the  enact- 

toTj  Sine©  •' ' 

the  ordi-  ment  of  Congrcss,  in  1787,  of  the  ordinance  for  the  goremment 
1787,  is  of  that  country ;  according  to  the  6th  article  of  which  there  could 
be  therein  neither  slavery  nor  involuntary  servitude.  This  ordi- 
nance fixed,  forever,  the  character  of  the  population  in  the  region 
over  which  it  extended,  and  takes  away  all  foundation  from  the 
claim  set  up  in  this  instance,  by  the  defendant.  The  act  of  ces- 
sion by  Virginia,  did  not  deprive  congress  of  the  power  to  make 
such  a  regulation. 


(E.)  Bt  the  effect  of  domestic  laws. 

1 
Baptist  et  al  v.  De  Volunbrun.    June  T.  1820.    5  Har.  Sl 

Johns.  Rep.  86. 

The  court  held  that  the  act  of  1795,  prohibiting  the  importation 
'^i^iiM  ^^  slsives,  is  applicable  only  to  voluntary  importations,  and  where 
the  impor-  the  importer  intends  to  sell  the  slaves,  or  to  reside  himself  in  the 
slaves  ap-    state.     As  where  the  owner  of  slaves  in  consequence  of  the  insur- 
Eintory  im^  rection  in  St.  Domingo,  is  obliged  to  fly  from  that  island  and  take 
portations.  up  a  temporary  abode  in  this  state  with  her  slaves ;  or  where  she 
goes  first  to  New  York,  and  remains  there  five  years,  and  then,  in 
order  to  avoid  the  rigors  of  the  climate,  comes  with  them  in  this 
state,  the  court  held,  that  she  was  not  within  the  prohibition  of 
the  act ;  and  decided  on  an  application  for  freedom  by  the  slaves, 
that  they  were  not  entitled.    And  see  the  case  De  Fountaine  et  a! 
V.  De  Fountaine.  5  Har.  &  Johns.  Rep.  99.  (note.) 
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*  ■;*      , 


2.  .  * 

Commonwealth  of  Massachusetts  v.  Thobias  Aves.  Aag*        - 

1836. 

Habeas  corpus  to  bring  up  the  body  of  a  negro  female  slare,  And  whawr 
named  Med.     Aves  returned  to  the  writ,  that  he  had  the  body  of  tationifv*- 
the  slave  in  his  custody,  that  one  Samuel  Slater,  of  the  city  of  New  ^^^it  a 
Orleans,  in  the  State  of  Louisiana  owned  tlie  slave  Med,  who  was  an  |f  ^J^^^^ 
infant  about  six  years  of  age,  and  also  the  mother  of  the  said  infant  «iave  is 
slave.     And  that  he  held  the  mother  and  child  as  slaves,  under  the 
laws  of  Louisiana.     That  the  wife  of  Slater,  intending  to  visit  her 
parents  in  Boston,  brought  the  slave  Med  with  her  to  her  father's  the 
defendant's  house,  to  wait  upon  her,  and  for  atemporary  and  very 
short  time,  when  she  was  to  return  to  New  Orleans  with  the  slave, 
that  the  defendant,  the  father  of  the  said  Mrs.  Slater,  had  the  cus- 
tody of  the  child  during  a  temporary  absence  of  her  mistress  from 
the  city.    That  the  child  wished  to  return,  and  the  mother  of  the 
child  wished  and  expected  it  to  return,  &c. 

Shaw^  Ch.  J.  The  question  now  before  the  court  arises  upon 
a  return  to  a  habeas  corpus^  originally  issued  in  vacation,  by  Mr. 
Justice  Wilde,  for  the  purpose  of  bringing  up  the  person  of  a 
colored  child  named  Med,  and  instituting  a  legal  inquiry  into  the 
ihct  of  her  detention,  and  the  causes  for  which  she  was  detained. 
By  ths  provisions  of  the  revised  code,  the  practice  upon  habeoA 
corpus  is  somewhat  altered.  In  case  the  party  complaining,  or  in 
behalf  of  whom  complaint  is  made,  on  the  ground  of  unlawful  im- 
prisonment, is  not  in  the  custody  of  an  officer,  as  of  a  sheriff  or 
deputy,  or  corresponding  officer  of  the  U.  S.,  the  writ  is  directed 
to  the  sheriff,  requiring  him  or  his  deputy  to  take  the  body  of  the 
person  thus  complaining,  or  in  behalf  of  whom  complaint  is  thus 
made,  and  have  him  before  the  court  or  magistrate  issuing  the 
writ,  and  to  summon  the  party  alleged  to  have  or  claim  the  cus- 
tody of  such  person,  to  appear  at  the  same  time,  and  show  the 
cause  of  the  detention.  The  person  thus  summoned  is  to  make  a 
statement  under  oath,  setting  forth  all  the  facts  fully  and  parcti- 
cularly  ;  and  in  case  he  claims  the  custody  of  such  party,  the 
grounds  of  such  claim  must  be  fully  set  forth.  This  statement  is 
in  the  nature  of  a  return  to  the  writ,  as  made  under  the  former 
practice,  and  will  usually  present  the  materia]  facts  upon  which 
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itie  questions  arise.     Such  return,  however,  is  not  conclusive  of 
the  facts  stated  in  it ;  but  the  court  is  to  proceed  and  inquire  into 
all  the  alleged  causes  of  detention,  and  decide  upon  them  in  a 
summary  manner.     But  the  court  may,  if  occasion  require  it,  ad- 
journ the  examination,  and  in  the  mean  time  bail  the  party,  or  com- 
mit him  to  a  general  or  special  custody,  as  the  age,  health,  sex, 
and  other  circumstances  of  the  case  may  require*    It  b  further 
provided  that  when  the  writ  is  issued  by  one  judge  of  the  coart 
in  vacation,  and  in  the  mean  time,  before  a  final  decision,  the 
court  shall  meet  in  the  same  county,  the  proceedings  may  be  ad- 
journed into  the  court,  and  there  be  conducted  to  a  final  issue,  in 
the  same  manner  as  if  they  had  been  originally  commenced  by  a 
writ  issued  from  the  court     I  have  stated  these  provisions  the 
more  minutely,  because  there  have  been  ^s  yet  but  few  proceed- 
ings under  the  revised  statutes,  and  the  practice  is  yet  to  be  estab- 
lished. 

Upon  the  return  of  this  writ  before  Mr.  Justice  Wilde,  a  state- 
ment was  made  by  Mr.  Aves,  the  respondent ;  the  case  was  then 
postponed.  It  has  since  been  fully  and  very  ably  argued  before 
ail  the  judges,  and  is  now  transferred  to  and  entered  in  court,  and 
stands  here  for  judgment,  in  the  same  manner  as  if  the  writ  had 
been  originally  returnable  in  court. 

The  return  of  Mr.  Aves  states,  that  he  has  the  body  of  the  coloi^ 
ed  child  described,  in  his  custody,  and  produces  her.     It  further 
states,  that  Samuel  Slater,  a  merchant,  citizen  and  resident  in  the 
city  of  New-Orleans  and  state  of  Louisiana,  purchased  the  child 
with  her  mother  in  1833,  the  mother  and  child  being  then  and 
long  before  slaves  by  the  laws  of  Louisiana  ;  that  they  continued 
to  be  his  property,  in  his  service,  at  New-Orleans,  till  about  the 
first  of  May  last,  when  Mary  Slater,  his  wife,  the  daughter  of  Mr. 
Aves,  left  New  Orleans  for  Boston,  for  the  purpose  of  visiting  her 
father,  intending  to  return  to  New  Orleans  after  an  absence  of  four 
or  five  months ;   that  the  mother  of  the  child  remained  at  New  Or- 
leans in  a  state  of  slavery,  but  that  Mrs.  Slater  brought  the  child 
with  her  from  New  Orleans  to  Boston,  having  the  child  in  her 
custody  as  the  agent  and  representative  of  her  husband,  whose 
slave  the  child  was,  by  the  laws  of  Louisiana,  when  the  child  was 
brought  thence ;  the  object,  intent,  and  purpose  of  the  said  Mary 
Slater  being  to  have  the  said  child  accompany  her,  and  remain 
in  her  custody,  and  under  her  care  during  her  temporary  absence 
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from  New  Orleans,  and  that  the  said  child  should  return  with  ber 
to  New  Orleans,  the  domicil  of  herself  and  her  husband  ;  that  the 
said  child  was  confided  to  the  custody  and  care  of  said  Aves  by 
Mrs.  Slater,  during  her  temporary  absence  in  the  country  for  her 
health.  The  respondent  concludes  by  stating,  that  he  has  exer- 
cised no  other  restraint  over  the  liberty  of  this  child  than  such  as 
was  necessary  to  the  health  and  safety  of  the  child.  Notice  hav- 
ing been  given  to  Mr.  and  Mrs.  Slater,  an  appearance  has  been 
entered  for  them,  and  in  this  state  of  the  case  and  of  the  parties, 
the  cause  has  been  heard.  Some  evidence  was  given  at  the 
former  hearing,  but  it  does  not  materially  vary  the  facts  stated  in 
the  return.  The  fact  testified,  which  was  considered  most  material 
was,  the  declared  intent  of  Mrs.  Slaver  to  take  the  child  back  to 
New  Orleans.  But  as  that  intent  is  distinctly  avowed  in  the  re- 
turn, that  is,  to  take  the  child  back  to  New  Orleans,  if  it  could  be 
lawfully  done,  it  does  not  essentially  change  the  case  made  by  the 
return. 

This  return  is  now  to  be  considered  in  the  same  aspect  as  if 
made  by  Mr.  Slater.  It  is  made  in  fact  by  Mr.  Aves  claiming  the 
custody  of  a  slave  in  right  of  Mr.  Slater,  and  that  claim  is  sanc-r 
tioned  by  Mr.  Slater  who  appears  by  his  attorney  to  maintain  and 
enforce  it.  He  claims  to  have  the  child  as  master,  and  carry  her 
back  to  New  Orleans ;  and  whether  the  claim  has  been  made  in 
terms  or  not  to  bold  and  return  her  as  a  slave,  that  intent  is  ma-^ 
nifest,  and  the  argument  has  very  properly  placed  the  claim  upon 
that  ground. 

The  case  presents  an  extremely  interesting  question,  not  so 
much  on  account  of  any  doubt  or  difficulty  attending  it,  as  on 
account  of  its  important  consequences  to  those  who  may  be  af* 
fee  ted  by  it,  either  as  masters  or  slaves. 

The  precise  question  presented  by  the  claim  of  the  respondent 
is,  whether  a  citizen  of  any  one  of  the  United  States,  where  negro 
slavery  is  established  by  law,  coming  into  this  state,  for  any  tem- 
porary purpose  of  business  or  pleasure,  staying  some  time,  but  not 
acquiring  a  domicil  here,  who  brings  a  slave  with  him  as  a  per^ 
sonal  attendant,  may  restrain  such  slave  of  his  liberty  during  his 
continuance  here,  and  convey  him  out  of  this  state  on  his  return, 
against  his  consent.  It  is  not  contended  that  a  master  can  exer- 
cise here  any  other  of  the  rights  of  a  slave  owner,  than  such  as 
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may  be  necessary  to  retain  the  custody  of  the  slave  daring  hi 
sidence,  and  to  remove  him  on  his  retarn. 

Until  this  discussion,  1  had  supposed  that  there  had  been  ad- 
judged cases  on  this  subject  in  this  commonwealth ;   and  it  is  be- 
lieved to  have  been  a  prevalent  opinion  among  lawyers,  that  if  a 
slave  is  brought  voluntarily  and  unnecessarily  within  the  limits  of 
this  state,  he  becomes  free,  if  he  chooses  to  avail  himself  of  the  pro- 
visions of  our  laws  ;   not  so  much  because  his  coming  within  our 
territorial  limits,  breathing  our  air,  or  treading  on  our  soil,  works 
any  alteration  in  his  status^  or  condition,  as  settled  by  the  law  of 
his  domicil,  as  because  by  the  operation  of  our  laws,  there  is  no 
authority  on  the  part  of  the  master,  either  to  restrain  the  slave  of 
his  liberty,  whilst  here,  or  forcibly  to  take  him  into  custody  in 
order  to  his  removal.     There  seems,  however,  to  be  no  decided 
case  on  the  subject  reported. 

It  is  now  to  be  considered  as  an  established  rule,  that  by  the 
constitution  and  laws  of  this  commonwealth,  before  the  adoption 
of  the  constitution  of  the  United  States,  in  1789,  slavery  was  abo- 
lished, as  being  contrary  to  the  principles  of  justice,  and  of  nature, 
and  repugnant  to  the  provisions  of  the  declaration  of  rights, 
which  is  a  component  part  of  the  constitution  of  the  state. 

It  is  not  easy,  without  more  time  for  historical  research  than  I 
now  have,  to  show  the  course  of  slavery  in  Massachusetts.  By  a 
very  early  colonial  ordinance,  (1641,)  it  was  ordered,  that  there 
should  be  no  bond  slavery,  villeinage,  or  captivity  amongst  us, 
with  the  exeption  of  lawful  captives  taken  in  just  wars,  or  those 
judicially  sentenced  to  servitude,  as  a  punishment  for  crime.  And 
by  an  act  a  few  years  after,  (1646)  manifestly  alluding  to  some 
transaction  then  recent,  the  general  court  conceiving  themselves 
bound  to  bear  witness  against  the  heinous  and  crying  sin  of  man 
stealing,  &c.,  ordered  that  certain  negroes  be  sent  back  to  their 
native  country  (Guinea)  at  the  charge  of  the  country,  with  a  letter 
from  the  governor  expressive  of  the  indignation  of  the  court 
thereabouts.  See  Ancient  Charters,  &c.  52.  chap.  12.  sections 
2,  3. 

But  notwithstanding  these  strong  impressions  in  the  acts  of  the 

m 

colonial  government,  slavery  to  a  certain  extent  seems  to  have 
crept  in  ;  not  probably  by  force  of  any  law,  for  none  such  is  found 
or  known  to  exist ;  but  rather  it  may  be  presumed,  from  that  uni- 
versal custom,  prevailing  through  the  European  colonies,  in  the 
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West  Indies,  and  on  the  continent  of  America,  and  which  was  fos- 
tered and  encouraged  by  the  commercial  policy  of  the  parent 
states.  That  it  was  so  established,  is  shown  by  this,  that  by  several 
provincial  acts  passed  at  various  times,  in  the  early  part  of  the 
last  century,  slavery  was  recognized  as  existing  in  fact,  and  various 
regulations  were  prescribed  in  reference  to  it.  The  act'passed 
June,  1703,  imposed  certain  restrictions  upon  manumission,  and 
subjected  the  master  to  the  relief  and  support  of  the  slaves,  not-^ 
withstanding  such  mannmision,  if  the  regulations  were  not  com- 
plied with.  The  act  of  October,  1705,  levied  a  duty,  and  imposed 
various  restrictions  upon  the  importation  of  negroes,  and  allowed 
a  drawback  upon  any  negro  thus  imported,  and  for  whom  the  duty 
had  been  paid,  if  exported  within  the  space  of  twelve  months  and 
bona  fide  sold  in  any  other  plantation^ 

How,  or  by  what  act  particularly,  slavery  was  abolished  in  Mas-* 
sachusets,  whether  by  the  adoption  of  the  opinion  in  Sommersett's 
case,  as  a  declaration  and  modification  of  tibe  common  law,  or  by 
the  declaration  of  independence,  or  by  the  constitution  of  1780, 
it  is  not  now  very  easy  to  determine,  and  it  is  rather  a  matter  of 
curiosity  than  of  utility  ;  it  geing  agreed  on  all  hands  that  if  not 
abolished  before,  it  was  so  by  the  declaration  of  rights.  In  the  case 
of  Winchendon  v.  Hatfield,  4  Mass.  Rep.  123.,  which  was  a  case 
between  two  towns  respecting  the  support  of  a  pauper,  Chief  Jus^ 
tice  Parsons,  in  giving  the  opinion  of  the  court,  states,  that  of  the 
first  action  which  came  before  the  court  after  the  establishment  of 
the  constitution,  the  judges  declared,  that  by  virtue  of  the  decla^ 
ration  of  rights,  slavery  in  this  state  was  no  more.  And  he  men- 
tions another  case,  Littleton  v.  Tuttle,  4  Mass  R.  128.,  note,  in 
which  was  stated  as  the  unanimous  opinion  of  the  court,  that  a 
negro  born  within  the  state,  before  the  constitution,  was  born 
free,  though  born  of  a  female  slave.  The  chief  justice,  however, 
states,  that  the  general  practice  and  common  usage  have  been  op- 
posed to  this  opinion. 

It  has  recently  been  stated  as  a  fact,  that  there  were  judicial 
decisions  in  this  state  prior  to  the  adoption  of  the  present  consti- 
tution, holding  that  negroes  bom  here  of  slave  parents  were  (ree^ 
A  fact  is  stated  in  the  above  opinion  of  Chief  Justice  Parsons, 
which  may  account  for  this  suggestion.  He  states,  that  several 
negroes,  born  in  this  country,  of  imported  slaves,  had  demanded 
their  freedom  of  their  masters  by  suits  of  law,  and  obtained  it  by 
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a  jodgpBent  of  coait.  The  defence  of  a  master,  he  says, 
\y  made,  for  such  was  the  temper  of  the  times,  that  a  reHless^'dia- 
coDtented  slave  was  worth  little,  and  wheo  his  freedom  was  obtmin- 
ed  in  a  course  of  legal  proceedings,  his  master  was  not  holdea  for 
his  support,  if  he  became  poof.  It  is  very  probable,  therefore, 
that  this  surmbe  is  correct,  and  that  records  of  jndgment  to  this 
effect  may  be  found  ;  but  they  would  throw  very  little  light  on 
the  subject. 

Without  pursning  this  inquiry  farther,  it  is  sufficient  for  the  pur- 
poses of  the  case  before  us,  that  by  the  constitution  adopted  inl780, 
slavery  was  abolished  in  Massachnsetu,  upon  the  ground  that  it  ia 
contrary  to  natural  right  and  the  plain  principles  of  justice.     The 
terms  of  the  first  article  of  the  declaration  of  rights  are  plain  and 
explicit :   <<  All  men  are  born  free  and  equal,  and  have  certain 
natural,  essential,  and  unalienable  rights,  among  which  are,   the 
right  of  enjoying  and  defending  their  lives  and  liberties,  that  of 
acquiring,  possessing,  and  protecting  property."    It  would  be  dif- 
ficult to  select  words  more  precisely  adapted  to  the  abolition  of 
negro  slavery.     According  to  the  laws  prevailing  in  all  the  states 
where  slavery  is  upheld,  the  child  of  a  slave  is  not  deemed  to  be 
born  free,  a  slave  has  no  right  to  enjoy  and  defend  his  own  liberQr» 
or  to  acquire,  possess,  or  protect  property.  That  the  description  was 
broad  enough  in  its  terms  to  embrace  negroes,  and  that  it  was  in- 
tended by  the  firamers  of  the  constitution  to  embrace  them,  is  proT- 
ed  by  the  earliest  contemporaneous  construction,  by  an  unbroken 
series  of  judicial  decisions,  and  by  a  uniform  practice  from  the 
adoption  of  the  constitution  to  the  present  time.     The  whole  tenor 
of  our  policy,  of  our  legislation  and  jurisprudence,  from  that  time 
to  the  present,  has  been  consistent  with  this  construction,  and  with 
no  other. 

Such  being  the  general  rule  of  law,  it  becomes  necessary  to  in- 
quire how  far  it  is  modified  or  controlled  in  Its  operation ;   either, 

1.  By  the  law  of  other  nations  and  states,  as  admitted  by  the 
comity  of  nations  to  have  a  limited  operation  within  a  particular 
state;  or 

2.  By  the  constitution  and  laws  of  the  United  States. 

In  considering  the  first,  we  may  assume  that  the  law  of  this  state 
is  analogous  to  the  law  of  England,  in  this  respect;  that  while 
slavery  is  considered  as  unlawful  and  inadmissible  in  both,  and 
this  because  contrary  to  natural  right  and  to  laws  designed  for  the 
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•ecority  of  penlonal  liberty,  yet  in  both,  the  existence  of  slavery 
in  itther  countriis  is  recognized,  and  the  claims  of  foreigners, 
growing  out  of  that  condition,  are  to  a  certain  extent,  respected* 
Almost  tiie  only  reason  assigned  by  Lord  Mansfield  in  Sommer- 
sett's  case  was,  that  slavery  is  of  such  a  nature  that  h  is  incapable 
of  being  introduced  on  any  reasons  moral  or  political,  but  only  by 
positive  law  ;  and,  it  is  so  odious,  that  nothing  can  be  sufiered  to 
^  report  it  but  positive  law. 

The  same  doctrine  is  clearly  stated  in  the  full  and  able  opinion 
of  Marshall  Ch.  J.,  in  the  case  of  the  Antelope.  10  Wheat.  120. 
He  is  speaking  of  the  slave  trade,  but  the  remark  itself  shows  that 
it  applies  to  the  state  of  slavery.  **  That  it  is  contrary  to  the  law 
of  nature  will  scarcely  be  denied.  That  every  man  has  a  natural 
right  to  the  fruits  of  his  own  labor  is  generally  admitted,  and  that 
no  other  person  can  rightfully  deprive  him  of  those  fruits,  and  ap- 
propriate them  against  his  will,  seems  to  be  the  necessary  result 
of  the  admission." 

But  although  slavery  and  the  slave  trade  are  deemed  contrary 
to  natural  right,  yet  it  is  settled  by  the  judicial  decisions  of  this 
country  and  of  England,  that  it  is  not  contrary  to  the  law  of  na- 
tions* The  authorities  are  cited  in  the  case  of  the  Antelope,  and 
that  case  is  itself  an  authority  directly  in  point.  The  consequence 
is,  that  each  independent  community,  in  its  intercourse  with  every 
other,  is  bound  to  act  on  the  principle,  that  such  other  country  has 
a  full  and  perfect  authority  to  make  such  laws  for  the  government 
of  its  own  objects,  as  its  own  ju%ment  shall  dictate,  and  its  own 
conscience  approve,  provided,  the  same  are  consistent  with  the  law 
of  nations ;  and  no  independent  community  has  any  right  to  in- 
terfere with  the  acts  or  conduct  of  another  state,  within  the  terri- 
tories of  such  state,  or  on  the  high  seas,  which  each  has  an  equal 
right  to  use  and  occupy  ;  and  that  each  sovereign  state,  governed 
by  its  own  laws,  although  competent  and  well  authorized  to  make 
such  laws  as  it  may  think  most  expedient  to  the  extent  of  its  own 
territorial  limits,  and  for  the  government  of  its  own  subjects,  yet 
beyond  those  limits,  and  over  those  who  are  not  her  own  subjects* 
has  no  authority  to  enforce  her  own  laws,  or  to  treat  the  laws  of 
other  states  as  void,  although  contrary  to  its  own  views  of  morality. 

This  view  seems  consistent  with  most  of  the  leading  cases  on  the 
subject. 
Sommersett's  case,  20  Howell's  State  Trials,  1.,  as  already  cited. 
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decides  that  slaveryi  being  odious  and  against  natural  right, 
not  exist,  except  by  force  of  positive  law.  But  it  clearly  admitit 
that  it  may  exist  by  force  of  positive  law.  And  it  may  be  remariL- 
ed,  that  by  positive  law  in  this  connection,  may  be  as  well  under- 
stood customary  law  as  the  enactment  of  a  statute  ;  and  the  word 
is  used  to  designate  rules  established  by  tacit  acquiescence  or  by 
the  le^slative  act  of  any  state,  and  which  derive  their  force  and 
authority  from  such  acquiescence  or  enactment,  and  not  because 
they  are  the  dictates  of  natural  justice,  and  as  such,  of  universal 
obligation. 

The  Lauis^  2  Dodson's  Rep.  238.  This  was  an  elaborate  opinioo 
of  Sir  Wm.  Scott.  It  was  the  case  of  a  French  vessel  seixed  by 
an  English  vessel  in  time  of  peace,  whilst  engaged  in  the  slave 
trade.  It  proceeded  upon  the  ground  that  a  right  of  visitation  by 
the  vessels  of  one  nation,  of  the  vessels  of  another,  could  only  be 
exercised  in  time  of  war,  or  against  pirates,  and  that  the  slave 
trade  was  not  piracy  by  the  laws  of  nations,  except  against  those 
by  whose  government  it  has  been  so  declared  by  law  or  by  treaty. 
And  the  vessel  was  delivered  up. 

The  Amedisy  1  Acton's  Rep.  240.  The  judgment  of  Sir  Wm. 
Grant  in  this  case,  upon  the  point  on  which  the  case  was  decided, 
that  of  the  burden  of  proof,  has  been  doubted.  But  upon  the 
point  now  under  discussion,  he  says,  but  we  do  not  lay  down  as  a 
general  principle,  that  this  is  a  trade  which  cannot,  abstractedly 
speaking,  be  said  to  have  a  legitimate  existence.  1  say  abstract* 
edly  speaking,  because  we  cannot  legislate  for  other  countries ; 
nor  has  this  country  a  right  to  control  any  foreign  legislature  that 
may  give  permission  to  its  subjects  to  prosecute  this  trade.  He 
however  held,  in  consequence  of  the  principles  declared  by  the 
British  government,  that  he  was  bound  to  hold,  prima  faciei  that 
the  traffic  was  unlawful,  and  threw  on  the  claimant  the  burden  of 
proof,  that  the  traffic  was  permitted  by  the  law  of  his  own  country. 
The  Dianuy  1  Dodson,  95.  This  case  strongly  corroborates 
the  general  principle,  that  though  the  slave  trade  is  contrary  to  the 
principles  of  justice  and  humanity,  it  cannot  with  truth  be  said, 
that  it  is  contrary  to  the  laws  of  all  civilized  nations ;  and  that 
courts  will  respect  the  properly  of  persons  engaged  in  it,  under 
the  sanction  of  the  laws  of  their  own  country. 

Two  cases  are  cited  from  the  decisions  of  courts  of  commoa 
lawy  which  throw  much  light  upon  the  subject. 
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Madrazo  ▼•   WiUis.  3  B.  and  Aid.  353.     It  was  an  action 
brought  by  a  Spaniard  against  a  British  subject,  who  had  unlaw- 
fully and  without  justifiable  cause,  captured  a  ship  with  three  hun- 
dred slaves  on  bord.     The  only  question  was  the  amount  of  dam- 
ages.   Abbott,  Ch.  J.,  who  tried  the  cause,  in  reference  to  the  very 
strong  language  of  the  acts  of  parliament,  declaring  the  traffic  in 
slaves  a  violation  of  right,  and  contrary  to  the  first  principles  of 
justice  and  humanity,  doubted  whether  the  owner  could  recover 
damages,    in    an  English  court  of  justice,  for  the  value  of  the 
slaves  as  property,  and  directed  the  ship  and  the  slaves  to  be  sepa- 
rately valued.     On  further  consideration  he  and  the  whole  court 
were  of  opinion,  that  the  plaintiff  was  entitled  to  recover  for  the 
value  of  the  slaves.     That  opinion  went  upon  the  ground  that  the 
traffic  in  slaves,  however  wrong  in  itself,  if  prosecuted  by  a  Span- 
iard between  Spain  and  the  coast  of  Africa,  and  if  permitted  by 
the  laws  of  Spain,  and  not  restrained  by  treaty,  could  not  be  law- 
fully interrupted  by  a  British  subject  on  the  high  seas,  the  com- 
mon highway  of  nations.   And  Mr.  Justice  Baylay,  in  his  opinion, 
after  stating  the  general  rule  that  a  foreigner  is  entitled,  in  a  Brit- 
ish court  of  justice,  to  compensation  for  a  wrongful  act,  added, 
that  although  the  language  used  by  the  statutes  was  very  strong, 
yet   it  could     only   apply  to  British    subjects.     It  is  true,   he 
further  says,  that  if  this  were   a  trade  contrary  to  the  law  of 
nations,  a  foreigner  could  not  maintain  this  action.     And  Best,  J. 
spoke  strongly  to  the  same  eflect,  adding  that  the  statutes  speak 
in  just  terms  of  indignation  of  the  horrible  traffic  in  human  beings ;       # 
but  they  speak  only  in  the  name  of  the  British  nation.     If  a  ship 
be  acting  contrary  to  the  general  law  of  nations,  she  is  thereby 
snbject  to  confiscation  ;   but  it  is  impossible  to  say  that  the  slave 
trade  is  contrary  to  what  may  be  called  the  common  law  of  nations. 
Forbes  v.  Cochrane,  2  Bam.  &  Cressw,  448 ;  3Dowl.  &  Ryl.  679. 
This  case  has  been  supposed  to  conflict  with  the  one  last  cited  ; 
but  I  apprehend,  in  considering  the  principles  upon  which  they 
were    decided,  they  will   be  found  to  be  perfectly  reconcilable. 
The  plaintiff  a  British  subject,  domiciled  in  East  Florida,  where 
slavery  was  established  by  law,  was  the  owner  of  a  plantation  and 
of  certain  slaves,  who  escaped  thence  and  got  on  board  a  British 
ship  of  war  on  the  high  seas.  It  was  held,  that  he  could  not  main- 
tain an  action  against  the  master  of  the  ship  for  harboring  the  slaves 
after  notice  and  demand  of  them.     Some  of  the  opinions  given  in 
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this  case  are  extremely  instructire  and  applicable  to  the  present* 
Holrojd,  J.,  in  giving  his  opinion,  said,  that  the  plaintiff  could  not 
found  his  claim  to  the  slaves  upon  any  general  right,  because  by 
the  English  laws  such  a  right  cannot  be  considered  as  warranted 
by  the  general  law  of  nature,  that  if  the  .plaintiff  could  claikn  at  all, 
it  must  be  in  virtue  of  some  right,  which  he  had  acquired  by  the 
law  of  the  country  where  he  was  domiciled,  that  when  such  rights 
are  recognized  by  law,  they  must  be  considered  as  founded^  not 
upon  the  law  of  nature,  but  upon  the  particular  law  of  that  coun* 
try,  and  must  be  co-cxtensive  with  the  territories  of  that  state ; 
that  if  such  right  were  violated  by  a  British  subject,  within  such 
territory  the  party  grieved  would  be  entitled  to  a  remedy ;  but  that 
the  law  of  slavery  is  a  law  m  inrt/um,  and  when  a  party  gets  out  of 
the  territory  where  it  prevails,  and  under  the  protection  of  another 
power,  without  any  wrongful  act  done  by  the  party  giving  that 
protection,  the  right  of  the  master,  which  founded  on  the  munici- 
pal law  of  the  place  only,  does  not  continue.  So  in  speaking  of 
the  effect  of  bringing  a  slave  into  England,  he  says,  he  ceases  to  be 
a  slave  in  England,  only  because  there  is  no  law,  which  sanctions 
his  detention  in  slavery.  Best,  J.,  declared  his  opinion  to  the  same 
effect.  Slavery  is  a  local  law,  therefore  if  a  man  wishes  to  pre- 
serve his  slaves,  let  them  attach  them  to  him  by  affection,  or  make 
fast  the  bars  of  their  prison,  or  rivet  well  ther  chains,  for  the  in- 
stant  they  get  beyond  the  limits  where  slavery  is  recognized  by  the 
local  law,  they  have  broken  their  chains — they  have  escaped  from 
their  prison,  and  are  free. 

That  slavery  is  a  relation  founded  in  force,  not  in  right,  existing, 
where  it  does  exist,  by  force  of  positive  law,  and  not  recognized  as 
founded  in  natural  right,  is  intimated  by  the  definition  of  slavery  in 
the  civil  law:  "  Servittis  est  canstUutio  juris gentiuniy  qua  quis  daminio 
alienq  contra  naturam  subjicitur,^* 

Upon  a  general  review  of  the  authorities,  and  upon  an  applica- 
tion of  the  well  established  principles  upon  this  subject,  we  think 
they  fully  maintain  the  point  stated,  that  though  slavery  is  contrary  to 
natural  right,  to  the  principles  of  justice,  humanity,  and  sound 
policy,  as  we  adopt  them,  and  found  our  own  laws  upon  them,  yet 
not  being  contrary  to  the  laws  of  nations,  if  any  other  state  or 
community  see  fit  to  establish  and  continue  slavery  by  law,  so  far 
as  the  legislative  power  of  that  country  extends,  we  are  bound  to 
take  notice  of  the  existence  of  those  laws,  and  we  are  not  at  liberty 
to  declare  and  hold  an  act  done  within  those  limits,  unlawful 
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and  void,  upon  our  views  of  morality  and  policy,  which  the  sove- 
reign and  legislative  power  of  the  place  has  pronounced  to  be 
lawful.  If^  therefore,  an  unwarranted  interference  and  wrong  is 
done  by  our  citizens  to  a  foreigner,  acting  under  the  sanction  of 
such  laws,  and  within  their  proper  limits,  that  is,  within  the  local 
limits  of  the  power  by  whom  they  are  thus  established,  or  on  the 
high  seas,  which  each  and  every  nation  has  a  right  in  common  with 
all  others  to  occupy,  our  laws  would  no  doubt  afford  a  remedy 
against  the  wrong  done.  So,  in  pursuance  of  a  well  known  maxim, 
that  in  the  construction  of  contracts,  the  lex  loci  contractus  shall 
govern,  if  a  person,  having  in  other  respects,  a  right  to  sue  in  our 
courts,  shall  bring  an  action  against  another,  liable  in  other  respects 
to  be  sued  in  our  courts,  upon  a  contract  made  upon  the  subject  of 
slavery  in  a  state  where  slavery  is  allowed  by  law,  the  law  here 
would  give  it  effect  As  if  a  note  of  hand  made  in  New-Orleans 
were  sued  on  here,  and  the  defence  should  be  that  it  was  on  a  bad 
consideration,  or,  without  consideration,  because  given  for  the  price 
of  a  slave  sold,  it  may  well  be  admitted  that  such  a  defence  could 
not  prevail,  because  the  contract  was  a  legal  one  by  the  law  of  the 
place  where  it  was  made. 

This  view  of  the  law  applicable  to  slavery,  marks  strongly  the  dis- 
tinction between  the  relation  of  master  and  slave  as  establbhed  by  the 
local  law  of  particular  states,  and  in  virtue  of  that  sovereign  power  and 
independent  authority,  which  each  independent  state  concedes  to 
every  other,  and  those  natural  and  social  relations  which  are  every 
where  and  by  all  people  recognized,  and  which,  though  they  may 
be  modified  and  regulated  by  municipal  law,  are  not  founded  upon 
it,  such  as  the  relation  of  parent  and  child,  and  husband  and  wife. 
Such,  also,  is  the  principle  upon  which  the  general  right  of  property 
is  founded,  being  in  some  form  universally  recognized  as  a  natural 
right,  independently  of  municipal  law. 

This  affords  an  answer  to  the  argument  drawn  from  the  maxim, 
that  the  right  of  personal  property  follows  the  person,  and,  there- 
fore, where  by  the  law  of  a  place,  a  person  there  domiciled  ac- 
quires personal  property,  by  the  comity  of  nations,  the  same  must 
be  deemed  his  property  every  where.  It  is  obvious,  that  if  (his 
were  true,  in  the  extent  in  which  the  argument  employs  it,  if  slavery 
exists  any  where,  and  if  by  the  laws  of  any  place  a  property  can 
be  acquired  in  slaves,  the  law  of  slavery  must  extend  to  every 
place  where  such  slaves  may  be  carried.  The  maxim,  therefore, 
and  the  argument  can  apply  only  to  those  commodities  which  are 
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ererjr  where,  and  by  all  nafions,  treated  and  deemed  aobjeets  of 
property.     But  it  is  not  speaking  with  strict  accuracy  to  s&y,  that 
a  property  can  be  acquired  in  human  beings,  by  local  laws.      Each 
state  may,  for  its  own  conrenience,  declare  that  slaTcs  ahall  be 
deemed  property,  and  that  the  relations  and  laws  of  personal  chat- 
tels shall  be  deemed  to  apply  to  them  ;  as,  for  instance,  that  they 
may  be  bought  and  sold,  delivered,  attached,  levied  upon,  that  tres- 
pass will  lie  for  an  injury  done  to  them,  or  trover  for  conycrtiBg' 
them.     But  it  would  be  a  perversion  of  terms  to  say,  that  such 
local  laws  do  in  fact  make  them  personal  property  generally  ;  they 
can  only  determine,  that  the  same  rules  of  law  shall  apply  to  them 
as  are  applicable  to  property,  and  this  effect  wiH  follow  only  ao  far 
as  such  laws  proprio  vigore  can  operate. 

The  same  doctrine  is  recognized  in  Louisiana.     In  the  case  of 
Lunsford  v.  Coquillon,  14  Martin's  Rep.  404.,  it  is  thus  stated  ?— 
The  relation  of  owner  and   slave  in  the  states  of  this  union,  in 
which  it  has  a  legal  existence,  is  a  creature  of  the  municipal  law. 
See  Story's  Conflict  of  Laws,  92.  97. 

The  same  principle  is  declared  by  the  court  in  Kentucky,  in  the 
case  of  Rankinv.  Lydia,  3  Marshall's  Rep.  470.  They  say,  slavery  is 
sanctioned  by  the  laws  of  this  state ;  but  we  consider  this  as  a 
right  existing  by  positive  law  of  a  municipal  character,  without 
foundation  in  the  law  of  nature. 

The  conclusion  to  which  we  come  from  this  view  of  the  law  is 
this : — 

That  by  the  general  and  now  well  establbhed  law  of  this  Com- 
monwealth, bond  slavery  cannot  exist,  because  it  is  contrary  to 
natural  right,  and  repugnant  to  numerous  provisions  of  the  consti- 
tution and  laws,  designed  to  secure  the  liberty  and  personal  rights 
of  all  persons  within  its  limits  and  entitled  to  the  protection  of  the 
laws. 

That  though  by  the  laws  of  a  foreign  state,  meaning  by  **  foreign^ 
in  this  connection,  a  state  governed  by  its  own  laws,  and  between 
which  and  our  own,  there  is  no  dependence  one  upon  the  other, 
but  which  in  this  respect  are  as  independent  as  foreign  states,  a 
person  may  acquire  a  property  in  a  slave,  that  such  acquisition, 
being  contrary  to  natural  right,  and  effected  by  the  loral  law,  is 
dependent  upon  such  local  law  for  its  existence  and  efficacy,  and 
being  contrary  to  the  fundamental  laws  of  the  state,  such  general 
right  of  property  cannot  be  exercised  or  recognized  here. 
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Thit  as  a  general  rule,  all  persons  coming  within  the  limits  of  a 
state,  become  subject  to  all  its  municipal  laws,  civil  and  criminal, 
and  entitled  to  the  privileges  which  those  laws  confer ;  that  this 
rule  applies  as  well  to  blacks  as  whites,  except  in  the  case  of  fugi- 
tives, to  be  afterwards  considered  ;  that  if  such  persons  have  been 
slaves,  they  become  free,  not  so  much  because  any  alteration  has 
been  made  in  their  9%aX%M^  or  condition,  as  because  there  is  no  law 
which  will  warrant,  but  there  are  laws,  if  they  choose  to  avail 
themselves  of  them,  which  prohibit  their  forcible  detention  or  for- 
cible removal. 

That  the  law  arising  from  the  comity  of  nations  cannot  apply ; 
because  if  it  did,  it  would  follow  as  a  necessary  consequence,  that 
all  those  persons  who  by  force  of  local  laws,  and  within  all  foreign 
places  where  slavery  is  permitted,  have  acquired  slaves  as  property, 
might  bring  their  slaves  here,  and  exercise  over  them  the  rights  and 
power  which  an  owner  of  property  might  exercise,  and  for  any 
length  of  time,  short  of  acquiring  a  domicil ;  that  such  an  appli- 
cation of  the  law  would  be  wholly  repugnant  to  our  laws,  entirely 
inconsistent  with  our  policy  and  our  fundamental  principles,  and  is 
therefore  inadmissible. 

Whether,  if  a  slave  voluntarily  brought  here,  and  with  his  own 
consent  returning  with  his  master,  would  resume  his  condition  as  a 
slave,  is  a  question  which  was  incidentally  raised  in  the  argument, 
but  is  one  on  which  we  are  not  called  on  to  give  an  opinion  in 
this  case,  and  we  give  none.  From  the  principle  above  stated,  on 
which  a  slave  brought  here  becomes  free,  to  wit,  that  he  becomes 
entitled  to  the  protection  of  our  laws,  and  there  is  no  law  to  war- 
rant his  forcible  arrest  and  removal,  it  would  seem  to  follow  as  a 
n'ecessary  conclusion,  that  if  the  slave  waives  the  protection  of  those 
laws,  and  returns  to  the  state  where  he  is  held  as  a  slave,  his  con- 
dition is  not  changed. 

In  the  case  £x  farit  Gracty  2  Haggard^s  Ad.  R.  94.,  this  ques- 
tion was  fully  considered  by  Sir  Wm.  Scott,  in  the  case  of  a  slave 
brought  from  the  West  Indies  to  England,  and  afterwards  volun-* 
tarily  returning  to  the  West  Indies ;  and  he  held  that  she  was  rein- 
stated in  her  condition  of  slavery. 

A  different  decbion,  I  believe,  has  been  made  of  the  question  in 
some  of  the  United  States ;  but  for  the  reasons  already  given,  it  is 
not  necessary  to  consider  it  further  here. 

The  question  has  thus  far  been  considered  as  a  general  one, 
and  applicable  to  cases  of  slaves  brought  irom  any  foreign  state  or 
47 
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conntrj ;  and  it  now  becomes  necessary  to  connder  how  far  this 
result  differs,  where  ;li«-  person  is  claimed  as  a  slave  by  a  citizen  of 
another  state  of  this  Union,  that  is,  how  the  question  as  between 
citizens  of  difierent  st  ites  is  affected  by  the  provision  of  the  con- 
stitution and  laws  of  United  States. 

In  Article  4.  sec  2.,  the  constitution  declares  that  no  person 
held  to  service  or  labor  in  one  state,  under  the  laws  thereof,  escap- 
ing into  another,  shall  in  consequence  of  any  law  or  reflation 
therein,  be  discharged  from  such  service  or  labor,  but  shall  be 
delivered  up  on  claim  of  the  party  to  whom  such  servic^e  inr  labor 
may  be  due* 

The  law  of  congress  made  in  pursuance  of  this  article  providefl> 
that  when  any  person  held  to  labor  in  any  of  the  United  States^  &c 
shall  escape  into  any  other  of  the  said  states  or  territories,  the  per- 
son entitled,  &c.  is  empowered  to  arrest  the  fugitive,  and  upon 
proof  made  that  the  person  so  seized  under  the  law  of  the  state, 
from  which  he  or  she  fled,  owes  services,  &c.  Act  of  Feb.  12th, 
1793. 

In  regard  to  these  provisions,  the  court  are  of  opinion,  that  as 
by  the  general  law  of  this  commonwealth,  slavery  cannot  exist, 
and  the  rights  and  powers  of  slave  owners  cannot  be  exercised 
therein.  The  efiect  of  this  provision  in  the  constitution  and  laws  of 
the  United  States,  is  to  limit  and  restrain  the  operations  of  this 
general  rule,  so  far  as  it  is  done  by  the  plain  meaning  and  obvious 
intent  and  import  of  the  language  used,  and  no  further.  The  con- 
stitution and  law  manifestly  refer  to  the  case  of  a  slave  escaping 
from  a  state  where  he  owes  service  or  labor,  into  another  state  or 
territory.  He  is  termed  a  fugitive  from  labor ;  the  proof  to  be 
made  is,  that  he  owed  service  or  labor,  under  the  laws  of  the  statb 
or  territory /rom  which  hefled^  and  the  authority  given  is  to  rerao^e 
such  fugitive  to  the  state  from  which  he  fled.  This  language  can, 
by  no  reasonable  construction,  be  applied  to  the  case  of  a  slave 
who  has  not  fled  from  the  state,  but  who  has  been  brought  into 
this  state  by  his  master. 

The  same  conclusion  will  result  from  a  consideration  of  the 
well  known  circumstances  under  which  this  constitution  was 
formed.  Before  the  adoption  of  the  constitution  the  states  were, 
to  a  certain  extent,  sovereign  and  independent,  and  were  in  a  con- 
dition to  settle  the  terms  upon  which  they  would  form  a  more  per- 
fect union.  It  has  been  contended  by  some  over-zealous  philan- 
thropists, that  such  an  article  in  the  constitution  could  be  of  no 
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binding  force  or  Talidity,  became  it  was  a  itipulation  contrary  to 
natural  right.  But  it  is  difficult  to  perceive  the  force  of  this  ob- 
jection. It  has  already  been  shown,  that  slavery  is  not  contrary  to 
the  law  of  nations.  It  would  then  be  the  proper  subject  of  trea- 
ties among  sovereign  and  independent  powers. 

Suppose  inste  iJ  of  f  rmipg  the  present  constitution^or  any  other 
confederation,  the  several  states  had  become  in  all  respects  sove- 
reign and  independent,  would  it  not  have  been  competent  for  them 
to  stipulate,  that  fugitive  slaves  should  be  mutually  restored,  and 
to   ra  ii    suitable  regulations,  under  which  such  a  stipulation  should 
be  carried  into  effect  1     Such  a  stipulation  would  be  highly  import- 
ant and  necessary  to  secure  peace  and  harmony  between  adjoining 
nations,  and  to  prevent  perpetual  collisions  and  border  wars.     It 
would  be  no  encroachment  on  the  rights  of  the  fugitive ;  for  no 
stranger  has  a  just  claim  to  the  protection  of  a  foregn  state  against 
its  will,  especialljr  where  a  claim  to  such  protection  would  be  likely 
to  involve  the  state  in  war  ;  and  each  independent  state  has  a  right 
to  determine  by  its  own  laws  and  treaties,  who  may  come  to  reside 
or  seek  shelter  within  its  limits.     Now,  the  constitution   of  the 
United  States  partakes  both  of  the  nature  of  a  treaty  and  of  a  form 
of  government.     It  regards  the  states,  to  a  certain  extent,  as  sove- 
reign and  independent  communities,  with  full  power  to  make  their 
own  laws,  and  regulate  their  domestic  policy,  and  fixes  the  terms 
upon  which  their  intercourse  with  each  other  shall  be  conducted. 
In  respect  to  foreign   relations,  it  regards  the  people   of  the 
state  as  one  community,  and  conetitutes  a  form  of  government 
for  them.    It  is  well  known  that  when  this  constitution  was  formed, 
some  of  the  states  permitted  slavery  and  the  slave  trade,  and  consi- 
dered them  highly  essential  to  their  interests,  and  that  some  other 
states  had  abolished  slavery  within  their  own  limits,  and  from  the 
principles  deduced  and  policy  avowed  by  them,  might  be  presumed 
to  desire  to  extend  such  abolition  further.     It  was  therefore  mani- 
festly the  intent  and  the  object  of  one  party  to  this  compact  to 
enlarge,  extend  and  secure,  as  far  as  possible,  the  rights  and  powers 
of  the  owners  of  slaves,  within  their  own  limits,  as  well  as  in  other 
states,  and  of'  the  other  party  to  limit  and  restrain  them.     Under 
these  circumstances  the  clause  in  ^estion  was  agreed  on  and  in- 
troduced into  the  constitution  ;  and  as  it  was  well  considered,  as  it 
was  intended  to  secure  future  peace  and  harmony,  and  to  fix  as 
precisely  as  language  could  do  it,  the  limit  to  which  the  rights  of 
one  party  should  be  exercised  within  the  territory  of  the  other,  it 
b  to  be  presumed  that  they  selected  terms  intended  to  express  their 
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exact  and  their  whole  meaning ;  and  it  would  be  a  departare  from 
the  purpose  and  spirit  of  the  compact  to  put  any  other  con^iiac 
tion  upon  it  than  that  to  be  derived  from  the  plain  and  natural  im- 
port of  the  language  uaed*  Besides,  this  construction  of  tbe 
provision  in  the  constitution  gives  to  it  a  latitude  sufl&cient  to  afford 
effectual  security  to  the  owners  of  slaves.  The  statea  have  a 
plenary  power  to  make  all  laws  necessary  for  the  regulation  of 
slavery  and  the  rights  of  slave  owners,  whilst  the  slaves  remain 
within  their  territorial  limits ;  and  it  *is  only  when  they  escape, 
without  the  consent  of  their  owners,  into  other  states,  that  they 
require  the  aid  of  other  states  to  enable  them  to  regain  their  do- 
minion over  the  fugitives* 

But  this  point  is  supported  by  most  respectable  and  unexception* 
able  authorities. 

In  the  case  of  Butler  v.  Hopper^  1  Wash.  C.  C.  Rep.  499.,  it 
was  held  by  Mr.  Justice  Washington,  in  terms,  that  the  provisioB 
in  the  constitution  which  we  are  now  considering,  does  not  extend 
to  the  case  of  a  slave  voluntarily  carried  by  his  master  into  another 
state,  and  there  leaving  him  under  the  protection  of  some  law  de- 
claring him  free.  In  this  case,  however,  the  master  claimed  to 
hold  the  slave  in  virtue  of  a  law  of  Pennsylvania,  which  permitted 
members  of  congress  and  sojourners,  to  retain  their  domestic 
slaves,  and  it  was  held  that  he  did  not  bring  himself  within  either 
branch  of  the  exception,  because  he  had,  for  two  years  of  the  pe- 
riod, ceased  to  be  a  member  of  congress,  and  so  lost  the  privilege  ; 
and  by  having  become  a  resident  could  not  claim  as  a  sojourner. 
The  case  b  an  authority  to  this  point,  that  the  claimant  of  a  alave, 
to  avail  himself  of  the  provisions  of  the  constitution  and  laws  of  the 
United  States,  must  bring  himself  within  their  plain  and  obvious 
meaning,  and  they  will  not  be  extended  by  construction ;  and  that 
the  clause  in  the  constitution  is  confined  to  the  case  of  a  slave  es- 
caping from  one  state  and  fleeing  to  another. 

But  in  a  more  recent  case,  the  point  was  decided  by  the  same 
eminent  judge.  Ex  parte  Simmons^  4  Wash.  C.  C.  Rep.  396.  It 
was  an  application  for  a  certificate  under  §  3  of  the  act  of  Feb.  It. 
1793.  He  held  that  both  the  constitution  and  laws  of  the  United 
States  apply  only  to  fugitives,  escaping  from  one  state  and  fleeing 
to  another,  and  not  to  the  case  of  a  slave  voluntarily  brought  by  his 
master. 

Another  question  was  made  in  that  case,  whether  the  slave  was 
free  by  the  laws  of  Pennsylvania,  which  like  our  own  in  effect. 
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liberate  riaves  voluntarily  brought  within  the  state,  but  there  is  an 
exception  in  favor  of  members  of  congress,  foreign  ministers, 
consuls,  and  sojourners :  but  this  provision  is  qualified  as  to  sojourn- 
ers and  persons  passing  through  the  state  in  such  a  manner  as  to 
exclude  them  from  the  benefit  of  the  exception,  if  the  slave  was  re- 
tained in  the  state  longer  than  six  months.  The  slave  in  that  case 
having  been  detained  in  the  state  more  than  six  months,  was 
therefore  held  free. 

This  case  b  an  authority  to  this  point :  The  general  rule  being, 
that  if  a  slave  is  brought  into  a  state  where  the  laws  do  not  admit 
slavery,  he  will  be  held  free,  the  person  who  claims  him  as  a  slave, 
under  any  exception  or  limitation  of  the  general  rule,  must  show 
clearly  that  the  case  is  within  such  exception. 

The  same  principle  was  substantially  decided  by  the  state  court 
of  the  same  state  in  the  case  of  Commonwealth  v.  Hollo  way,  2  Serg. 
&  Rawle,  305.  It  was  the  case  of  a  child  of  a  fugitive  slave,  born 
in  Pennsylvania.  It  was  held  that  the  constitution  of  the  U.  States 
was  not  inconsistent  with  the  law  of  Pennsylvania  ;  that  as  the  law 
and  constitution  of  the  U.  S.  did  not  include  the  issue  of  fugitive 
slaves  in  terms,  it  did  not  embrace  them  by  construction  or  impli- 
cation. The  court  considers  the  law  as  applying  only  to  those 
who  escape.  Yet  by  the  operation  of  the  maxim  which  obtains  in 
all  the  states  wherein  slavery  is  permitted  by  law,  partus  sequiter 
ffentreniy  the  offspring  would  follow  the  condition  of  the  mother,  if 
either  the  rule  or  comity  contended  for  applied,  or  if  the  law  of 
the  United  States  would  be  extended  by  construction. 

The  same  decision  has  been  made  in  Indiana,  3  American 
Jurist,  404. 

In  Louisiana,  it  has  been  held,  that  if  a  person  with  a  slave  goes 
into  a  state  to  reside  where  it  is  declared  that  slavery  shall  not  exist, 
for  ever  so  short  a  time,  the  slave,  tpw/or/o,  becomes  free,  and  will 
be  so  adjudged,  and  considered  afterwards  in  all  other  states;  and 
a  person  moving  from  Kentucky  to  Ohio,  to  reside,  his  slaves 
thereby  became  free,  and  were  so  held  in  Louisiana.  This  case 
also  fully  recognizes  the  authority  of  states  to  make  laws  dissolv- 
ing the  relation  of  master  and  slave ;  and  considers  the  special  limi- 
tation of  the  general  power,  by  the  federal  constitution,  as  a  forci- 
ble implication  in  proof  of  the  existence  of  such  general  power. 
Lunsford  v.  Coquillon,  14  Martin's  Rep.  465. 

And  in  the  above  cited  case  from  Louisiana,  it  is  very  signifi- 
cantly remarked,  that  such  a  construction  of  the  constitution  and 
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law  of  the  United  States  can  work  injury  to  no  one,  for  the  princi- 
ple acts  only  on  the  willing  and  volenti  nonfil  injuria. 

The  same  rule  of  construction  is  adopted  in  analogous  cases  ia 
other  countries,  that  is,  where  an  institution  is  forbidden,  but  where 
for  special  reasons,  and  to  a  limited  extent,  such  prohibition  b  re- 
lazed,  the  exemption  is  to  be  construed  strictly,  and  whoever  claims 
the  exemption  must  show  himself  clearly  within  it,  and  where 
the  facts  do  not  bring  the  case  within  the  exemption,  the  general 
rule  has  its  effect 

By  a  general  law  of  France,  all  persons  inhabiting,  or  being 
within  the  territorial  limits  of  France,  are  free.  An  edict  was 
passed  by  Louis  XIV.  called  ^  Le  Code  Noir,'  respecting  slavery  in 
the  colonies.  In  1716,  an  edict  was  published  by  Louis  XV.  con* 
cerning  slavery  in  the  colonies,  and  reciting,  among  other  things, 
that  many  of  the  colonists  were  desirous  of  bringing  their  slaves 
into  France,  to  have  them  confirmed  in  the  principles  of  religion, 
and  to  be  instructed  in  various  arts  and  handicrafts,  from  which 
the  colonists  would  derive  much  benefit,  on  the  return  of  the  slaves, 
but  that  many  of  the  colonists  feared  that  their  slaves  would  pre- 
tend  to  be  free  on  their  arrival  in  France,  from  which  their  owners 
would  sustain  considerable  loss,  and  be  deterred  from  pursuing 
an  object  at  once  so  pious  and  useful.  The  edict  then  provides  a 
series  of  minute  regulations  to  be  observed  both  before  their  de- 
parture from  the  West  Indies,  and  on  their  arrival  in  France,  and 
if  all  these  regulations  are  strictly  complied  with,  the  negroes  so 
brought  over  to  France  shall  not  thereby  acquire  any  right  to  thdr 
freedom,  but  shall  be  compellable  to  return  ;  but  if  the  owners 
shall  neglect  to  comply  with  the  prescribed  regulations,the  negroes 
shall  become  free,  and  the  owners  shall  lose  all  property  in  them. 
20  Howell's  State  Trials,  16,  note. 

The  constitution  and  laws  of  the  United  States,  then,  are  con- 
fined to  cases  of  slaves  escaping  from  other  states  and  coming  with- 
in the  limits  of  this  state  without  the  consent  and  against  the  will 
of  their  masters,  and  cannot  by  any  sound  construction  extend  to 
a  case  where  the  slave  does  not  escape  and  does  not  come  within 
the  limits  of  this  state  against  the  will  of  the  master,  but  by  his  own 
act  and  permission.  This  provision  is  to  be  construed  according 
to  its  plain  terms  and  import,  and  cannot  be  extended  beyond  this, 
and  where  the  case  is  not  that  of  an  escape,  the  general  rule  shall 
have  its  effect.     It  is  upon  these  grounds,  we  are  of  opinion,  that 
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an  owner  of  a  slave  in  another  state,  where  slavery  is  warranted 
by  lawy  voluntarily  bringing  such  slave  into  this  state,  has  no  author- 
ity to  detain  him  against  his  will,  or  to  carry  him  out  of  the  state 
against  his  consent,  for  the  purpose  of  being  held  in  slavery. 

This  opinion  is  not  to  be  considered*  as  extending  to  a  case 
where  the  owner  of  a  fugitive  slave  having  produced  a  certificate 
according  to  the  law  of  the  United  States,  is  bona  fide  removing  such 
slave  to  his  own  domicil,  and  in  so  doing  passes  through  a  free 
state  ;  where  the  law  confers  a  right  of  favor,  by  necessary  impli- 
cation, it  gives  the  means  of  executing  it.  Nor  do  we  give  any 
opinion  upon  the  case,  where  an  owner  of  a  slave  in  one  state,  is 
bona  fide  removing  to  another  state  where  slavery  is  allowed,  and 
in  so  doing  necessarily  passes  through  a  free  state,  or  arrives  by  ac- 
cident or  necessity  he  is  compelled  to  touch  or  land  therein,  re- 
maining no  longer  than  necessary.  Our  geographical  position 
exempts  us  from  the  probable  necessity  of  considering  such  a  case, 
and  we  give  no  opinion  respecting  it* 

The  child  who  is  the  subject  of  this  habeas  corpus^  being  of  too 
tender  years  to  have  any  will,  or  give  any  consent  to  be  removed, 
and  her  mother,  being  a  slave  and  having  no  will  of  her  own,  and 
no  power  to  act  for  the  child,  she  is  necessarily  left  in  the  custody 
of  the  law.  The  respondent  having  claimed  the  custody  of  the 
child  in  behalf  of  Mr.  and  Mrs.  Slater,  who  claim  the  right  to 
carry  her  back  to  Louisiana,  to  be  held  in  a  state  of  slavery,  we 
are  of  opinion  that  his  custody  is  not  to  be  deemed  by  the  court  a 
proper  and  lawful  custody. 

Under  a  suggestion  made  in  the  outset  of  this  inquiry,  that  a 
probate  guardian  would  probably  be  appointed,  we  shall  for  the 
present  order  the  child  into  a  temporary  custody,  to  give  time  for 
an  application  to  be  made  to  the  judge  of  probate. 

3. 
BuTiiER  et  aU   v.  Delaplaii«b.     Oct.  T.  1821.     7   Serg.  & 

Rawle's  Rep.  378. 

Held  by  the  court,  Duncan^  J.,  that  the  sojourning  of  a  master,  gojonrn- 
a  citizen  of  another  state,  with  his  slave  in  this  state  at  different  ^"S>  ^^' 
times,  will  not  entitle  such  slave  to  freedom,  unless  there  was  at 
some  time  a  continued  residence  here,  or  retaining  of  the  slave  for 
six   months,  unless,  perhaps,  in  the  case  of  a  fraudulent  removal 
backwards  and  forwards. 
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4. 

Commonwealth  v.  Griffith.    Oct.  T.  1823.    2  Pick.  Mass. 

Rep.  11. 

A  slave  be-  Tbis  was  an  indictment  for  an  assault  and  battery  and  false  im- 
a"^eroon  in  P^^onnient,  committed  on  the  body  of  a  negro,  named  RaBdolphy 
VirgiDia  in  the  town  of  New  Bedford.  A  trial  was  had  upon  the  general 
to  &u  issue,  and  the  allegations  in  the  indictment  were  preyed.  The 
^fiick'^e  ^^^^^^^  ^^  UP9  ^^^  which  also  was  proved,  was,  that  Randolph 
owner  was  a  slave,  formerly  the  property  of  one  M'Carty,  of  the  state  of 
was  held,  Virginia,  who  was  now  deceased.  Randolph  having  Aed  from  bis 
u!^State8  ^rvice  in  his  life  time.  It  was  in  evidence,  that  Randolph  came 
Lawfl,  2     to  New  Bedford  four  or  five  years  ago,  and  that  he  had  a  dweU 

congreaa,  • 

2  sess.  ling  house  there,  which  he  had  acquired  and  held  as  his  own.  The 
slave  might  defendant  had  authority  in  writing  (with  a  scroll  in  the  place  of  a 
v/ith*out*a  ^^^^^  ^^^™  ^^^  Mason,  the  administrator  on  the  estate  of  M*Carty, 
warrant,  in  and  as  Mason's  agent  and  attorney  to  seize  and  arrest.  Randolph, 
taken  be-  pursuant  to  United  States  Laws,  2d  congress,  2.  sess.  ch.  7. 
judLe!&c.,  §•  ^•»  respecting  persons  escaping  from  the  service  of  their  masterst 
and  that  ^ud  to  take  him  before  a  judge  or  magistrate,  and  then  to  remove 
was  not  him  to  the  state  of  Virginia,  from  which  he  had  fled.  It  was  prov- 
SonalTthat  ^^»  ^^^^  ^J  ^^^  ^^^^  ^^  Virginia,  the  service  of  the  slave  upon  the 
the  admi-    dcceasc  of  M'Carty  became  due  to  Mason,  the  administrator  ;  bat 

nistrator  of  •'  ,  ' 

thedeceas-  it  also  appeared,  or  was  admitted,  that  by  the  laws  of  Massachu- 
by'the^  1^  setts,  Randolph  did  not  owe  service  to  any  one  ;  and  farther,  that 
Sie^*MTOn  ^^  letters  of  administration  had  been  granted  upon  the  estate  of 
to  whom      M*Carty  within  this  commonwealth.     The  defendant,  accompa- 

the  service  a 

of  the  slave  nied  by  a  deputy  sheriff,  but  without  any  warrant  or  other  legal 
m^ht^by  process,  (though  it  appeared  that  application  had  been  made  by 
himself  or  him  to  the  district  judge  of  the  United  States,  who  had  decided 

his    a^ent, 

make  such  that  a  warrant  or  other  process  was  not  authorized  by  the  act  of 
without  ta-  congress,  and  was  not  necessary,)  seized  Randolph,  and  kept  him 
ltfSers**"of  *^  confinement  for  an  hour  or  more,  mtending  to  have  an 
adminiatra-  examination  before  a  magistrate,  pursuant  to  the  act  above 
here;  and  mentioned.  A  verdict  was  taken  against  the  defendant;  and  it 
^^nr  ^^  agreed,  that  if  the  court  should  determine  that  the  act  of  con- 
under  seal  gress  was  not  valid,  or  that  the  administrator  had  not  power,  ac- 

was  not  re-  -,  ,       ^  .  ^  r  9      ^ 

(luisite  cording  to  the  true  construction  of  that  act,  and  of  the  laws  of 
^oimmeT  Virginia,  as  above  mentioned,  by  himself,  his  agent,  or  attorney,  to 
of  such  an  reclaim  the  slave,  or  that  the  letter  of  attorney  was  not  sufficient 
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» 

to  operate  in  MaBsachusettSy  then  the  verdict  should  stand  ;  other- 
wise that  the  defendant  should  be  discharged. 

Parkety  Ch.  J.,  delivered  the  opinion  of  a  majority  of  the  courti 
in  substance  as  follows.  The  first  question  isi  whether  the  defend- 
ant was  duly  empowerd  as  an  agent  to  reclahn  the  slave.  We  do 
not  decide  whether  a  scroll  is  a  seal,  though  probably  it  would 
not  be  so  considered  in  this  state.  But  we  think  that  a  letter  of 
attorney  was  not  required  to  communicate  power  to  this  agent. 

In  general,  a  seal  is  not  necessary,  except  to  authorize  the  ma^ 
king  of  a  sealed  instruroenti     A  common  letter,  or  a  parol  author- 
ity, is  sufficient  for  making  many  important  contracts.     The  words 
of  the  statute  are,  "  the  person  to  whom  such  labor  or  service  may 
be  due,  his  agent,  or  attorney.''     If  a  letter  of  attorney  were  re- 
quired, the  statute  would  have  used  the  word  attorney  only;  but  the 
word  agent  being  used,  serves  to  explain  the  intention  of  the  legis- 
lature.    The  question  then  is,  whether  Mason,  having  been  duly 
appointed  administrator  under  the  laws  of  Virginia,  had  a  right  to 
come  here  himself  and  claim  the  slave  ;  for  the  claim  by  his  agent 
was  the  same  as  if  made  by  himself.     It  has  been  decided,  that  a 
foreign  administrator  cannot  come  here  to  collect  a  debt ;  and  if  it 
was  necessary  to  pursue  the  slave  in  the  character  of  administrator, 
the  authorities  are  clear  against  the  defendant.     But  by  the  statute 
of  the  United  States,  the  person  to  whom  the  service  is  due^  may 
reclaim,  and  by  the  laws  of  Virginia  an  administrator  is  such  per- 
son.    Taking  both  together.  Mason  might  come  here  to  reclaim  ; 
and  it  was  not  necessary  that  he  should  come  in  the  character  of 
an  administrator.     This  brings  the  case  to  a  single  point,  whether 
the  statute  of  the  United  States  giving  power  to  seize  a  slave  with- 
out a  warrant  is  constitutional.     It  is  difficult  in  a  case  like  this,  for 
persons  who  are  not  inhabitants  of  slave  holding  states,  to  prevent 
prejudice  from  having  too  strong  an  effect  on  their  minds.     We 
roust  reflect,  however,  that  the  constitution  was  made  with  some 
states  in  which  it  would  not  occur  to  the  mind  to  inquire  whether 
slaves  were  property.     It  was  a  very  serious  question,  when  they 
came  to  make   the   constitution,  what  should  be  done  with  their 
slaves.     They  might  have  kept  aloof  from  the  constitution.     That 
instrument  was  a  compromise.     It  was  a  compact  by  which  all  are 
bound.     We  are  to  consider,  then,  what  was  the  intention  of  the 
constitution.     The  words  of  it  were  used  out  of  delicacy,  so  as  not 
to  offend  some  in  the  convention  whose  feelings  were  abhorrent 
to  slavery ;  but  we  there  entered  into  an  agreement  that  slaves 
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•hould  be  considered  as  property.  Slavery  would  still  bave  con- 
tinued if  no  constitution  had  been  made.  The  constitution  does 
not  prescribe  the  mode  of  reclaiming  a  slave,  but  leaves  it  to  be 
determined  by  congress.  It  is  very  clear,  that  it  was  not  intended 
that  application  abould  be  made  to  the  executive  authority  of  the 
state.  It  is  said  that  the  act  which  congress  has  passed  on  this 
subject,  is  contrary  to  the  amendment  of  the  constitution,  securing 
the  people  in  their  persons  and  property  against  seizures,  &c. 
without  a  complaint  upon  oath.  But  all  the  parts  of  the  instru- 
ment are  to  be  taken  together.  It  is  very  obvious,  that  slaves  are 
not  parties  to  the  constitution,  and  the  amendment  has  relation  to 
the  parties. 

But  it  is  said,  that  when  a  seizure  is  made,  it  should  be  made 
conformably  to  our  laws.  This  does  not  follow  from  the  constitu- 
tion, and  the  act  of  congress  says,  that  the  person  to  whom  the 
service  is  due,  may  seize,  &c.  Whether  the  statute  is  a  harsh  one, 
b  not  for  us  to  determine.  But  it  is  objected,  that  a  person  may 
in  this  summary  manner  seize  a  freeman.  It  may  be  so  ;  but  this 
would  be  attended  with  mischievous  consequences  to  the  person 
making  the  seizure,  and  a  habeas  corpus  would  lie  to  obtain  the  re- 
lease of  the  person  seized.  We  de  not  perceive  that  the  statute  b 
unconstitutional,  and  we  think  the  defence  is  well  made  out. 

6. 
Murray,  a  pauper,  v.  MHI!artt«     March  T.  1811.     2  Munf. 

Rep.  393. 

rmTon-^  Suit  for  freedom.  It  was  agreed,  that  M'Carty,  the  owner  of 
cemingthe  the  slave,  was  born  in  Virginia,  and  before  he  became  of  age,  was 
tiSr  of       married  in  Maryland,  where  he  continued  to  reside  with  his  fathcr- 

iorexfend  '^^'^^^  ^''^'^  ^^^  y^^*"  ^^^^  *<>  ^^^4,  when  he  and  his  family  left 
to  dtizenfl  Maryland  and  came  to  reside  in  Virginia,  and  brought  the  slave 
to  the  state  With  him,  and  took  the  oath  against  evading  the  laws  for  prevent- 
porai^**"-  '°5  ^^^  farther  importation  of  slaves.     During  M'Carty's  residence 
iidcnce  a-    Jq  Maryland  he  built  no  house,  nor  rented  any,  but  resided  with  hLi 
father-in-law  ;  and  during  the  residence  was  at  one  time  in  Vir- 
ginia, and  voted  at  the  election  of  delegates      The  court  was  of 
opinion  the  law  was  for  the  defendant.     Verdict  and  judgment  for 
defendant,  which  being  aflSrmed  in  the  district  court,  the  plaintiff 
appealed. 

The  judges  gave  their  opinions.     Cabdl^  J.,  observed,  that  a 
temporary  residence  abroad  would  not  divest  a  man  of  the  charac- 
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ter  of  a  citizen  or  subject  of  a  state  or  nation  to  which  he  may  be- 
long. There  must  be  a  removal  with  an  intention  to  lay  aside 
that  character ;  and  he  must  actually  join  himself  to  some  other 
community.  By  the  act  of  assembly  passed  17th  of  December, 
1792,  Rev.  Code,  vol-  1.  p.  186.,  the  priAtegt  of  .bringing  slaves 
into  this  commonwealth  can  be  claimed  by  tbote  persons  only,  who 
at  the  time  of  their  removal,  were  citizens,  $ioi  rftkUf  but  of  some 
other  state ;  and  as  it  b  admitted  that  tl^  Appellee  waa  a  native  of 
this  state,  and  has  not  laid  aside  that  character,  the  judgment  must 
be  reversed.     And  Judges  Roane  and  Fleming  eoncujrred. 

6. 
Barnbtt  v.  Sam.  April  T.  1821.  1  Gilmer's  Virginia  Rep.  232. 

This  was  a  suit  for  freedom,  in  forma  pauperis^  by  Sam.     The  r^^^  ^^t  of 
following  case  was  made  by  a  demurrer  to  evidence  in  the  county  ^7^  '^^^' 

^  ^  J    ring    per- 

court  of  Amherst     Sam  was  born  in  the  county  of  Augusta,  about  sons  remo- 
the  year  1788,  the  slave  of  Mary  Teas,  a  native  of  that  county,  Virginia 
then  residing  there.     Mary  Teas  removed  to  North  Carolina  about  ^*^bj^^' 
1790,  where  she  resided,  and  Sam  with  her,  three  years.     In  1793  certain  for- 

maJitieshas 

she  returned  to  Virginia,  bringing  Sam  with  her ;  and  not  comply-  no  appiica- 
ing  with  the  requbitions  of  the  statute  of  Virginia  of  1792,  Rev.  citizen  V* 
of  1792,  p.  103.  She  continued  in  Virginia  until  the  year  1811,  ^^^^ 
when  she  sold  Sam  to  Harnett.  The  county  court  gave  judgment  to  anodwr 
for  the  plaintiff  on  the  demurrer  to  evidence.  The  judgment  was  sUyes,  and 
affirmed  on  appeal  to  the  superior  court  of  law ;  and  an  appeal  was  Jl^jJh^^m 
taken  to  this  court.  ^  Virgj. 

ma   before 

PtT  Cur.  Roane^  J.  The  court  is  of  opinion,  that  Mrs.  Teas,  the  repeal 
under  whom  the  appellant  claims,  having  never  renounced  her  cha-  ^  ^  ^ 
racter  of  citizen  of  Virginia,  nor  acquired  that  of  a  citizen  of  North 
Carolina,  is  not  embraced  by  the  first  part  of  the  proviso  of  §  4. 
ch.  103.  (p.  186.  of  Pleasants'  edition  of  the  laws,)  under  the  de« 
cision  of  this  court  in  the  case  of  Murray  v.  M'Carty,  2  Munf  Rep. 
393.,  so  as  to  deprive  a  slave  purchased  by  her  in  another  state,  after 
the  passin:^  of  that  act,  and  brought  into  this  commonwealth,  of  the 
right  of  freedom,  enuring  to  him  under  the  2d  section  thereof:  but 
the  appellee  in  this  case  having  been,  at  the  time  of  the  commence- 
ment of  this  act,  actually  owned  by  the  said  Mrs.  Teas,  his  right  to 
freedom  is  barred  by  that  circumstance,  under  the  provision  as  to 
citizens  of  the  commonwealth,  contained  in  the  last  part  of  the 
«aid  proviso  ;  and  this,  a  fortiori,  as  the  said  Mrs.  Teas  had  owned 
the  appellee  as  a  slave  in  Virginia,  and  earned  him  with  her  into 
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North  Carolina.     Bo^h  judgment!  are  to  be  revened,  and  entered 
for  the  appellant. 

7. 

MoNTGOMBBY  V.  FuBTCHER.  Dec.  T.  1828.  6  Rand'a  Bep.  612. 

'^^  '"*■  Suit  in  forma  pauperis  by  the  plaintiff  to  recover  his  freedoBL 

under  the    It  appeared  that  Robert  Whiteford,  an  inhabitant  of  Maryland,  in- 

by  °M  ap  tending  to  move  with  his  family  and  slaves  to  Virginia,  aent  fab  son 

««"^  to  Fauquier  in  this  state,  where  he  bought  a  farm  for  his  father, 

and  settled  the  slaves  upon  it,  of  which  the  plaintiff  was  one.  The 

son  took  the  oath  prescribed  by  the  act  of  1792,  to  be  taken  by 

those  who  remove  from  another  state  to  this  with  slaves.     The 

father  soon  after  followed,  and  became  a  citizen  of  this  state,  where 

he  died,  and  the  plaintiff  was  sold  to  the  defendant.     Verdict  and 

judgment  for  defendant. 

Per  Cur.  The  president.  The  son,  who  was  agent  for  the 
father,  and  the  father  were  the  importers  of  the  slaves.  Both  in- 
tended to  become,  and  did  become  citizens  of  Virginia,  by  which 
the  law  was  satisfied  ;  its  policy  being  to  exclude  slaves  generally, 
but  to  admit  them  when  brought  by  persons  removing  from  another 
state  and  becoming  citizens.  Either  the  son  or  the  father  might 
take  the  oath.     Judgment  affirmed. 

8. 
Gomez  v.  Bonneval.      June  T.  1819.     6  Martin's  Louisiana 

Rep.  656. 

dL^Mt         ^^  ^^'     ^^^g^>  J-     The  petitioner  is  a  negro  in  actual 
beeosM      state  of  slavery ;  he  claims  his  freedom,  and  is  bound  to  prove  it. 
iMiggille.    In  his  attempt,  however,  to  show  that  he  was  free  before  he  was 
pSLdiMo  '"^ro^^^cc^  >n  **«  countr)',  he  has  failed  ;  so  that  his  claim  now 
&6  atete.     rests  entirely  on  the  laws  prohibiting  the  introduction  of  slaves  in 
the  United  States.     That  the  plaintiff  was  imported  since  that  pro* 
hibition  does  exist,  is  a  fact  sufficiently  established  by  the  evidence. 
What  right  he  has  acquired  under  the  laws  forbidding  such  impor- 
tation is  the  only  question  which  we  have  to  examine.     Formerly, 
while  the  act  dividing  Louisiana  into  two  territories  was  in  force  in 
this  country,  slaves  introduced  here  in  contravention  to  it,  were  freed 
by  operation  of  law  ;  but  that  act  was  merged  in  the  legislative  pro* 
visions,  which  were  subsequently  enacted  on  the  subject  of  importa- 
tion of  slaves  into  the  United  States  generally.    Under  the  now  ex- 
isting  lawi^  the  individuals  thus  imported  acquire  no  personal  rights  ( 
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they  are  mere  passive  beings,  who  are  disposed  of,  according  to 
the  will  of  the  different  state  legislatures.  In  this  country,  they 
are  to  remain  slaves,  and  to  be  sold  for  the  benefit  of  the  state. 
The  plaintiff,  therefore,  has  nothing  to  claim  as  a  freeman  ;  and 
98  to  a  mere  change  of  master,  should  such  be  his  ivish,  he  cannot 
be  listened. to  in  a  court  of  justice. 

* 

9. 
Link  v.  Bener:    3  Caines'  Rep.  325. 

Held  by  the  court,  that  a  slave  brought  into  the  state  of  New 
York  after  June  1785,  and  sold  after  October,  1801,  is  within  the  York, 
protection  of  the  act  of  1788,  and  entitled  to  be  free,  notwith- 
standing the  law  of  1788  is  repealed  by  the  act  of  April,  1801, 
the  slave  having  acquired  under  the  statute  of  1788  a  right  not  to 
be  sold  ;  that  right  is  preserved  to  him  by  the  proviso  of  the  re- 
pealing act  of  1801. 

10. 
Helm  v.  Miller.    January  T.  1820.     17  Johns.  Rep.  236. 

The  court  held,  that  under  the  act  of  February,  1788,  to  prevent  g^ie  of. 
the  importation  of  slaves  within  this  state,  a  sale  in  a  due  course 
of  administration,  or  by  persons  acting  in  auter  droits  would  not  lit 
within  the  act,  (Sable  v.  Hitchcock,  2  Johns.  Cas.  79.,)  so  as  to 
emancipate  the  slave*  But  where  the  sale  was  made  by  the  bus- 
band  of  the  executrix,  who  was  also  legatee  of  the  slave,  to  pay 
his  private  debt,  and  was  not  made  to  pay  the  debt  of  the  intestate* 
the  sale  was  within  the  act,  and  the  slave  was  entitled  to  his  freedom. 

11.  " 

Henderson  v.  Negro  Tom.    June  T.  1817.     4  Har.  &  Johna^ 

Rep.  282. 

Held  by  the  court,  that  where  a  slave  had  been  imported  into  The  ilare 
this  state  in  1792  by  his  owner,  who  had  not  complied  with  the  j^^J|J^ 
provisions  of  the  act  of  April  1783,  ch.  23.,  by  causing  a  registry,  si'tered 


*  If  a  slave  escape  from  his  master  io  Virginia,  and  be  found  in  the  District  of  Co- 
lombia, and  be  there  sold  by  his  mapter,  the  slave  does  not  thereby  acquire  a  right  to 
his  freedom.  Negro  Emanuel  v.  Henry  W.  Ball.  June  T.  1814.  p,  24.  And  the 
eourt  held,  in  the  case  of  Negro  Violette  v.  Henry  W.  Ball,  ibid.  p.  24.,  the  court  re- 
fused to  instruct  the  jury,  that  the  petitioner  was  entided  to  her  freedom,  for  being 
•ent  from  the  city  of  Washington  to  Virginia  for  nle,  (not  being  told,)  and  returned 
to  this  eity,  being  absent  8  or  9  months* 


re- 
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&c    to  be  made  of  such  slave,  that  the  slave  was  entitled  to 
freedom.     See  the  case  of  Scott  v.  Negro  Ben,  6  Cranch's  Rep.  1 . 

12. 
Haney  v.  Waddle.    May  T.  1815.     3  Har.  &  Johns.  Rep.  557. 

A  minor  Qn  a  petition  for  freedom  the  court  below  held,  that  the  peti- 

can  do  no  *  ,,./.!  i»*  •  j»^i_ 

act  to  affect  tioner  was  entitled  to  his  freedom,  having  been  imported  into  the 
undef^Ae  State  by  a  minor.  That  a  minor  had  no  more  authority  to  import 
act  to  pro-  giaves  into  this  state  than  an  adult,  and  that  neither  the  one  nor 

vent  the 

importar     the  Other  had  such  authority.     The  defendant  appealed. 

alaves.  The  court  dissented  from  the  opinion  of  the  county  court,  on 

the  ground  that  the  minor  could  do  no  act  to  affect  his  rights,  nor 
could  his  guardian  for  him  ;  that  the  guardian  of  a  minor  import- 
ing a  slave  did  not  entitle  him  to  freedom,  nor  did  the  assent  of  the 
minor,  during  bis  minority,  give  such  a  title.  And  see  Sprigg  v. 
Negro  Mary,  3  Har.  &  Johns.  Rep.  491. 

13. 
Neoro  James  v.  Gaither.    Dec.  T.  1807.     2  Har.  &  Johns. 

Rep.  176. 

The  act  di-       Held  by  the  court,  that  parol  evidence  is  not  admissible  to  prove 

recting  the  ,    ,  , 

mode  of      that  a  deed  of  manumission  was  attested  in  the  presence  of  two 

tioiT^lfst    witnesses,  when  it  appeared  only  one  had  signed  the  instrument ; 

b«  "J??P***  and  that  a  deed  of  manumission  executed  in  the  presence  of  one 

witness  only,  will  not  give  freedom  to  the  slaves  mentioned  therein. 

By  the  act  of  1752,  ch.  1.  §  5.,  two  witnesses  are  necessary,  and 

they  must  subscribe  their  names  to  the  deed  of  manumission. 

14. 

Fulton  v.  Lewis.    May  T.  1815.    3  Har.  &  Johns.  Rep.  564. 

ti™n°iS  a  Petition  for  freedom.  John  Levant  removed  from  St.  Domingo 
peraon  fly-  Jn  July,  1793,  of  which  place  he  was  a  native,  to  the  city  of  Balti- 

ing  from  j  i  i 

8t.Domin-  more,  to  avoid  the  insurrection  in  the  former  place,  and  brought 
**'  with  him  three  negroes  as  his  slaves.     He  sold  one  of  the  negroes, 

the  petitioner,  to  Clem,  who  sold  him  to  the  defendant,  and  Levant 
returned  to  the  West  Indies  in  1 796. 

The  court  decided  on  this  statement  of  facts,  that  the  petitioner 
was  entitled  to  his  freedom  ;  and  on  appeal  to  this  court  the  judg- 
ment was  affirmed. 
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16. 

CoiCMONWEALTH  V.  Halloway.    July  T.  1816.     2  Serg.  & 

Rawle's  Rep.  305. 

Habeas  corpus  for  the  body  of  Eliza,  a  negro  girl     It  appeared  Birth  in 
that  Eliza  was  the  daughter  of  Mary,  a  slave  who  absconded  from  ^J^J^l^' 
her  roaster  in  Maryland,  and  carae  to  Philadelphia,  where  she  re-  freedom  to 

.  J   J      ,  ^  "^  ,         *,..  ,  ,  .the  child  of 

Sided  about  two  years,  when  Eliza  was  born.     And  the  question  ariavewho 
was,  whether  births  in  Pennsylvania,  gives  freedom  to  a  child  of  a  from**ano? 
slave  who  had  absconded  from  another  state  before  she  became  ^^I  »™^ 

before  she 
pregnant.  became 

Held  by  the  court,  that  by  the  act  of  March,  1780,  which  de-  P'*^™^^ 
clares  "  that  all  servitude  for  life,  or  slavery  of  children,  in  conse- 
quence of  the  slavery  of  their  mothers,  in  the  case  of  all  children 
bom  within  the  state,  from  and  after  the  passing  of  this  act,  shall 
be  utterly  taken  away  and  extinguished,  and  forever  abolished," 
which  not  being  repugnant  to  the  constitution,  or  laws  of  congress,  * 
was  clear  in  favor  of  Eliza,  and  that  she  was  bom  free. 

Per  YecUes^  J.  Whatever  may  have  been  our  ideas  of  the 
rights  of  slave  holders  in  our  sister  states,  we  cannot  deny  that 
it  was  competent  to  the  legislature  to  enact  a  law  ascertaining  the 
freedom  of  the  issue  of  slaves  born  after  the  passing  of  the  act 
within  this  state. 

16. 

Commonwealth  ex  rel.,  Hall  v.  Cook.  Sep.  T.  1822. 
1  Watts'  Rep.  155.  Commokwbalth  v.  Robinson,  ibid, 
p.  158. 

A  citizen 

Habeas  corpus  to  bring  up  Hannah  Hall,  who  had  been  a  slave  of  the  D'w 

of  Mrs.  Williamson  for  life.  kmbia^^rT 

Mrs.  Williamson  had  resided  in  the  District  of  Columbia  with  S^^^**  \»^ 

Pemiiylva- 

Hannah,  and  removed  into  Pennsylvania,  bringing  Hannah  with  nia  to  r«- 
her  to  reside,  where  she  signed  an  indenture  to  serve  her  mistress,  brought 
Mrs.  Willamson,  for  the  period  of  seven  years.     The  indenture  Jg^^^^h* 
stated,  that  it  was  entered  into  in  pursuance  of  a  parol  agreement  in  consiae- 
made  before  their  removal  into  Pennsylvania.     No  other  proof  of  manumi*- 
that  fact,  however,  existed.     The  indenture  was  transferred  to  hereeif'S 
Cook.    And  the  question  was  whether  an  indenture,  in  considera-  ^^^  ««▼• 

*  en  years, 

tion  of  manumission  executed  in  Pennsylvania  was  valid.  the    coart 

The  Court.     Rogen^  J.,  held  the  indenture  invalid.     The  con-  indenture 
tract  was  nucticm  padwnu    There  was  no  consideration ;  the  slave  ^^^ 
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was  free  the  moment  her  mistress  brought  her  into  PennsylYania 
to  reside.  And  after  referring  to  1  Yeates'  Rep.  866.,  6  Binnej's 
Rep.  204.,  4  Serg.  &  Rawl,  218.,  held,  that  the  indenture  would 
be  valid  if  it  was  executed  in  a  state  where  slavery  is  recognized, 
by  a  person  who  was  a  slave.  But  this  indenture  was  invalid,  al- 
though made  in  pursuance  of  a  parol  agreement  entered  into  in 
the  District  of  Columbia.  And  see  Commonwealth  v.  Clements, 
6  Binney*8  Rep.  207. 

17. 
^'te  b '■  Jack,  a  negro  man,  v.  Martin.    July  T.  1834.    12  WendelPs 
«"^^«^  ^y  Rep.  311. 

a  magis-  ^ 

writ  de  ho-       Per  Cur.     ^ehon^  J.     Where  a  slave  escapes  from  one  state 


iriMiVwiil  *°^Q  another,  and  is  pursued  by  his  owner,  and  taken  before 


gian 


a 


50J 1*®-   .  magistrate,  and  the  magistrate,  in  pursuance  of  the  law  of  congress^ 

lation    be-  examines  into  the  matter,  and  grants  a  certificate,  that  the  slave 

dufively,  owes  service  or  labor  to  the  person  claiming  him,  and  allows  the 

on  thi«8ub-  claimant  to  remove  him  to  the  state  from  which  he  fled,  the  claim- 

jcct,  to  the  ... 

national  ant  cannot  be  prevented  from  removing  him  by  a  writ  de  homme 
menT^The  repligiondo  sued  out  under  the  authority  of  a  state  law.  The  right 
Yield  to^e  ^^  legislation  on  this  subject  belongs  exclusively  to  the  national 
■uperiority  government ;  and  if  such  right  be  conceded  to  have  been  origi- 
neral  go-  nally  concurrenty  after  the  exercise  of  its  power  by  the  national  go^ 
it^ianotne-  ^^^^^^^^^y  ®"  contiol  ovcr  the  subject  by  the  state  governments  neces- 
5»»>7       sarily  ceases,  so  as  to  avoid  the  eflects  of  adverse  and  conflicting 

tniit  the 

•wnerofa  legislation.     In  cases  of  colWslon^  state  bv^  yielded  to  the  superior 

citizen  ^of*  authority  of  the  laws  of  the  general  government. 

the  state  Xo  entitle  the  owner  of  a  slave  to  the  benefit  of  the  provisions 

from  which  '^ 

the  slave  of  the  Constitution  and  law  of  the  United  StateSy  in  this  respect,  it  is 

tiSe   hinT  ^^^  neccssary  that  he  should  be  a  citizen  of  the  state  from  which  the 

tlsi^ns^of  ^^^^^fi^^f  **  ^  ^^^y  incumbent  upon  him  to  show,  that  under  the 

the  consti-  laws  of  the  State  from  which  the  slave  escaped,  he  is  entitled  to 

tution  and     •  .  «   «  /*   1        1 

iawB  of  the  the  service  or  labor  of  the  slave. 

18. 
^  .    .        Commonwealth  v.  Griffen.     Oct.  T.  1832.     7  J.  J.  Mar- 

Bnnging  a 

■lave  into  thall's  Rep.  588. ;  Commonwealth  v.  Greathouse,  ibid. 

the  state  ^Q^ 

contrary  to  ?•  «^*^- 

the  statute 

of  1815,  is      The  court,  Robertson,  J.,  held,  that  bringinsr  a  slave  into  Ken- 
an mdicta- 

ble  offence,  tucky  by  a  person  not  protected  by  any  of  the  exceptions  in  the 
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statute  of  1815,  although  he  intends  to  export,  and  afterwards  ex- 
ports the  slave  to  another  state  for  sale,  is  an  importation  in  this 
state,  in  violation  of  the  statute.  And  an  importation  for  any  pur- 
pose, or  by  any  person  not  authorized  by  the  statute,  is  an  indict- 
able offence.  And  the  indictment  need  not  charge  a  sale  of  them. 
Importation  is  one  specific  offence,  and  a  subsequent  sale  is 
another. 


(P.)   Br   Implication. 

1. 

Oatpield  v.  Waring.    May  T.  1817.     14  Johns  Rep.  188. 

The  court  seemed  to  apply  the  principle,  that  where  a  person  B"»«'ns 
brings  an  action  against  another,  he  cannot  afterwards  claim  him  against  an- 
as his  slave.     Spencer^  J.,  observed,  that  the  fact  that  the  defendant  conceJfon 
had  sued  the  plaintiff  for  harboring  his  slave,  goes  a  great  way  in  ^^^  |j^ ,  ^ 
establishing  that  he  was  free  ;  at  all  events  it  b  a  very  solemn  con-  cannot  be 
cestion  of  the  defendant  that  he  was  so.     And  consequently  had  a  a  slave. 
right  to  bring  the  action. 

2. 
Hall  v.  Mullin.     June  T.  1821.     5  Har.  &  Johns.  Rep.  190. 

Trespass  quare  clausum  /regit.     The  plaintiff  claimed  title  to 
the  close  in  question  by  the  will  of  Henry  L.  Hall^  who  devised  property^ 
as  follows  J  "  I  give  and  devise  to  Dolly  Mullin  one  hundred  and  g^nd 't?**^ 
forty  acres  of  land,  being  part  of  the  tfact  called  Partnership/'  olave,  b/ 

-_.,,__,,,  ,        _  -    ,  _    -  hia  owner, 

&c.     Dolly  Mullin  was  the  slave  of  the  testator.    Judgment  was  entitles  the 

entered  for  the  plaintiff,  by  consent,  and  the  defendant  appealed  freedom  by 

to  this  court.  i|"P*»*^' 

tion. 

Per  Cur.  Johnson^  J«  At  the  time  of  the  will  of  Bienfy  L. 
Hall,  it  was  in  his  power  to  have  set  Dolly  Mullin  firse ;  fmd  the 
question  is^  has  he  done  so  by  implication  f  It  was  admitted,  and 
could  not  be  denied,  that  by  the  devise  of  the  land,  and  the  be^ 
quest  of  other  property,  she  must  be  freed  in  order  to  give  effect 
to  such  devise  and  bequest  Her  freedom  could  certainly  be  im* 
plied  from  the  devise  itself* 

Per  Chase,  Ch.  J.  1  atn  also  of  opinion  tliat  Dolly  MuUin, 
being  the  slave  of  Henry  L.  Hall,  the  will  of  the  said  Henry  L. 
Hall  will  operate,  and  is  effectual  to  manumit  and  give  freedom  to 
Dolly  Mullin,  and  that  she  acquired  a  capacity,  and  was  rendered 

49 


ted. 
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capable  of  taking,  and  did  take  the  lands  devised  to  ber  under  tbe 

will. 

3. 

Meilleur  et  al.  v.  Coupby.   May  T.  1829.  20  Martin's  Louiii- 

ana  Rep.  128. 

A  slave  un-  Per  Cur.  Martin^  J.  The  heirs  of  Louise  Rilieux  obtained  a 
ye'a^'of  ^^^^  againsl  Coupry,  who  had  obtained  letters  testamentary  on  her 
age  can-     estate,  to  show  cause  why  they  should  not  be  revoked,  and  sug- 

not  be  pre  '  ^  ^  .  «  i        r  •  • 

Bumed  to  gesting  that  he  was  a  slave,  and  therefore  incapable  of  exercising 
emancipa-  the  office  of  testamentary  executor.  He  contended  that  he  was  a 
freeman.  The  court  thought  otherwise.  The  letters  were  re- 
voked, and  he  appealed.  It  was  admitted,  that  he  was  bom  of  a 
slave  mother ;  that  his  mother's  owner  has  ever  resided,  and  still 
resides,  in  New  Orleans  ;  that  he  is  twenty-seven  or  twenty-eight 
years  of  age ;  that  he  has  enjoyed  his  freedom  for  fourteen  years^ 
and  been  married  as  a  freeman. 

On  these  facts,  it  is  clear,  he  was  bom  a  slave,  and  must  con- 
tinue so,  unless  he  was  emancipated ;  as  he  is  under  the  age  of 
thirty  years,  and  the  lawful  emancipation  of  a  slave  cannot  take 
plgce  before  that  age,  the  presumption  of  a  legal  emancipation^ 
which  might  result  from  bis  long  possession  of  his  freedom,  is  re- 
pelled from  the  evident  impossibility  his  legal  emancipation  hav- 
ing taken  place  and  the  legal  impossibility  of  a  slave  becoming 
free  without  a  legal  emancipation.  Prescription  can  no  more  avail 
him,  than  it  would  the  possessor  of  property  evidently  out  of  com- 
merce.    Judgment  affirmed. 


NoTB. — ^It  will  be  seen  by  this  chapter  that  the  owner  of  slaves 
may  emancipate  them  by  deed,  will,  or  by  a  contract  execated. 
But  to  this  benevolence  of  the  owner  there  are,  in  the  most  of  the 
states,  restraints  upon  the  exercise  of  this  power  by  tbe  owner. 
Slaves  are  recognised  wherever  the  system  is  tolerated  as  pro- 
perty, and  are  subject  to  all  tlie  rules  in  the  acquisition,  possession, 
and  transmission  of  property.  It  would  seem,  therefore,  upon  a 
first  view  of  the  case,  that  the  owner  should  do  with  his  property 
whatever  he  pleased,  and  should  have  the  privilege  of  renouncing 
his  right  to  it  whenever  he  pleased,  and  witliout  being  qualified 
by  any  public  laws  or  regulations  upon  the  subject.     Such,  how- 
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ever,  is  not  the  fact ;  restraints  upon  this  right  exist  in  nearly  all 
the  states* 

By  the  Rev.  Stat,  of  Missouri,  p.  587.,  any  person  may  eman- 
cipate his  or  her  slave,  by  last  will,  or  other  instrument  in  writing, 
under  hand  and  seal  attested  by  two  witnesses,  and  proved  and 
acknowledged  in  the  circuit  court  of  the  county  where  the  party 
resides ;  but  there  is  a  saving  as  to  creditors  of  debts  prior  to  the 
act  of  emancipation.  And  provision  is  made  to  compel  the  eman* 
cipator  to  support  the  emancipated  slave,  where  in  the  judgment 
of  the  court  he  was  of  unsound  mind,  or  above  forty-five  years  of 
age,  or  under  twenty-one,  or  if  a  female,  under  eighteen  years. 

By  the  revised  code  of  Virginia,  vol.  1.  p.  432.,  slaves  may  be 
emancipated  by  last  will  and  testament,  or  writing,  under  hand  and 
seal,  attested  and  proved  in  the  county  or  corporation  court  by 
tvi^o  witnesses,  or  acknowledged  by  the  party  in  the  court  of  the 
county  where  he  or  she  resides,  to  emancipate  or  set  free,  his  or 
her  slaves,  or  any  of  them  who  shall  thereupon  be  entirely  and 
fully  discharged  from  the  performance  of  any  contract  entered 
into  during  servitude.  But  the  slaves  emancipated  are  made 
liable  for  the  previous  debts  of  the  owner. 

Emancipation  is  guarded  in  Tennessee  by  a  provision,  (statute 
of  1777,)  that  the  state  must  assent,  or  the  act  of  manumission  by 
deed  or  will  is  ineffectual,  and  as  it  appears,  Fisher  v.  Dabbs,  6 
Yerger's  Rep.  119.,  the  emancipated  slave  must  be  immediately 
removed  beyond  the  limits  of  the  United  States. 

By  the  statute  law  of  Alabama,  Aikens'  Dig.  647.,  slaves  may 
be  emancipated  by  the  master,  on  application  to  the  county  court, 
and  on  proof  of  meritorious  services ;  but  the  slave  must  remove 
out  of  the  limits  of  the  state.  And  the  rights  of  creditors  are 
preserved.  Similar  provisions  are  to  be  found  in  the  other  states. 
1  Rev.  Code  of  Viginia,  p.  436. ;  Rev.  Code  of  Mississippi,  p. 
385.,  &c. 

When  it  is  considered  that  slaves  are  a  peculiar  species  of  pro- 
perty, it  will  not  excite  surprise  that  laws  are  necessary  for  their 
regulation,  and  to  protect  society  from  even  the  benevolence  of 
slave  owners,  in  throwing  among  the  community  a  great  number 
of  stupid,  ignorant,  and  vicious  persons,  to  disturb  its  peace,  and 
to  endanger  its  permanency. 

The  right  of  society  to  regulate  and  control  the  ownership  of 
this  kind  of  property  may  be  justified  on  the  same  grounds  as 
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some  other  species  of  property.  No  one  can  doubt  the  right  of 
individuals  to  acquire,  possess,  and  sell  gun  powder.  But  if  the 
possessor  chooses  to  take  it  to  his  house  or  store,  in  a  city  or  popu- 
lous town,  the  public  become  interested,  and  wiU  restrain  him 
within  reasonable  and  proper  limits.  In  New  York,  Philadelphia, 
Baltimore,  and  other  populous  places,  this  property,  as  an 
article  of  commerce,  is  regulated  (as  to  the  quantity  to  be  kept  in 
the  city,)  by  the  public  laws.  And  the  constitutionality  of  those 
laws  cannot  be  doubted.  So  of  slaves.  The  owner  may  keep  as 
many  as  he  pleases,  but  if  he  emancipates  them,  and  turns  them 
loose  upon  society,  they  have  a  right  to  protect  themselves  against 
his  improvidence,  or  even  his  benevolence  and  generosity.  They 
have  a  right  to  declare  the  act  illegal  or  to  restrain  it  within  such 
bounds  as  shall  secure  their  safety. 


(XX.)     OF  SUITS  FOR  FREEDOM* 

(A)     Of  the  action. 

1. 
Mima  Quebn  axd  Child  v.  Hepburn.    Feb.  T.  1813. 

7  Cranch*s  Rep.  290. 

The  nile  of  Held  by  the  court,  that  there  is  no  legal  distinction  between  the 
suite  "for*"  assertion  of  a  claim  for  freedom,  and  any  other  right,  which  will 
^r^neiH  J^^^^'y  ^^^  application  of  a  rule  of  evidence  to  cases  of  thisdescrip- 
in  other  tion,  wbich  would  be  inapplicable  to  general  cases,  in  which  the 
right  to  property  may  be  asserted. 


*  By  die  Revised  Code  of  MiMiwippi,  p.  388.  $  7a,  provision  is  made  that  a 
person  held  in  slavery  may  petition  the  court,  and  if  tlie  slave  be  in  the  possession  of 
the  master,  the  master  is  required  to  enter  into  a  bond,  conditioned  that  the  slave  shall 
be  forthcoming,  subject  to  the  order  of  the  court.  And  if  the  slave  be  out  of  the  pes 
8e<(sion  of  the  master,  the  slave  must  enter  into  a  recognizance  with  security  to  dmIlb 
good  tlie  cost  and  damages.  And  where  the  master  fails  to  give  security  for  the  fortb- 
coining  of  tlie  slave,  the  court  is  empowered  to  order  tlie  slave  into  the  custody  of  the 
sheriff. 


•^ 
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2. 
Rankix  v.  Lydia.      Fall   T.   1820.    2  Marshall's  Rep.   467. 

Held  by  the  Court,  Mills.  J.,  that  a  person  of  color,  entitled  to  Suit  for 

may    be 

be  free  by  the  municipal  laws  of  any  state,  where  he  has  been  do-  brought  in 
miciled,   (as  for  instance  being  taken  by  his  roaster  into  a  state  ^"^  * 
which  prohibited  slavery,  to  reside)  may  prosecute  his  right  to  free- 
dom in  any  other  state.    It  is  a  vested  personal  right  to  freedom, 
which  exists  where  ever  he  is,  or  whereever  he  goes. 

3. 
Evans   v.   Kennedy.      Oct.    T.  1796.      1  Haywood's  North 

Carolina  Rep.  422. 

The  plaintiff  was  a  person  of  color,  who  claimed  bis  freedom,  if  a  person 
and  was  detained  in  slavery  by  the  defendant.  The  plaintiff  and  detamed  m 
defendant  had  ai^reed  that  an  action  should  be  instituted  without  slavery, 

"  ^  trespass 

process,  and  an  issue  made  up  to  try  the  fact ;  and  some  doubts  aud  faiAs 
now  arising  in  regard  to  the  proper  form  of  action,  and  of  the  ment  is  the 
issue  to  be  made  up,  they  referred  it  to  the  court  to  direct  the  tionHo  ^ 
proper  form  of  action  and  issue.  his  right  to 

^^  De  tree* 

Per  Cur,  The  action  used  on  such  occasions  for  eight  or  ten 
years  past,  is  the  action  of  trespass  and  false  imprisonment,  to  wliich 
the  defendant  pleaded  that  the  plaintiff  is  a  slave,  and  cannot 
maintain  an  action ;  and  this  the  plaintiff  replies,  he  is  not  a  slave ; 
and  an  issue  is  made  up  upon  this  point,  and  tried  by  a  jury. 

4. 

Carpentier  v.  Coleman.     1802.     2  Bay's.  Rep.  436. 

Held  by  the  court,  that  in  an  action  to  try  the  right  of  negroes  The  court 
to  freedom,  an  order  for  security  for  their  protection,  and  for  their  ^^'*"  ^™"^ 
forthcoming  at  the  trial,  may  be  made  at  the  commencement  of  tlie  ^^r  ^e 
suit,  or  at  any  time  during  its  pendency.  ing  of  tiie 

petition- 

6. 
Marie  v.  Avart.     June  T.  1819.    6  Martin's  Louisiana  Rep. 

731. 

The  petition  stated,  that  the  plaintiff  is  a  slave  of  Nicholas  Lauve  ;  ^   gi^^,^ 
that  Erasmus  Robert  Avart  made  his  last  will,  by  which  he  direct-  jnaysuefor 

her  free- 

ed,  that  immediately  after  his  decease,  his  testamentary  executor,  dom  ano- 
the  present  defendant,  should  purchase  the  plaintiff  and  her  child,  mu^kcl 
and  afterwards  emancipate  them  according  to  law ;  that  Nicholas  ^^'  master. 


/ 

r 
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Lauve  is  willing  to  sell  the  plaintiff  and  her  child  for  a  reasonable 
price  ;  wherefore  the  plaintiff,  in  order  to  obtain  her  freedom,  and 
that  of  her  child  in  due  time,  prays  that  the  defendant  be  cited  to 
declare,  whether  he  accepts  the  said  executorship,  and  in  case  he 
does,  that  he  may  be  compelled  to  fulfil  the  will  of  the  testator  in 
the  premises  ;  and  in  case  he  declines  it,  some  proper  and  fit  per- 
son may  be  appointed  in  his  stead.  The  defendant  pleaded  the 
incapacity  of  the  plaintiff  to  stand  in  court,  as  she  was  the  slave, 
not  of  the  testator,  but  of  another.  The  parish  court  gave  judg- 
ment, that  "  the  plaintiff  be  maintained  in  her  right  to  institute 
this  suit ;  that  she  be  declared  entitled  to  obtain  her  freedom  ;  and, 
to  this  end,  that  the  defendant  in  this  cause  be  c6mpelled  to  pur- 
chase the  plaintiff  and  her  child,  as  agreed  upon  by  her  master, 
and  emancipate  them,  agreeably  to  the  last  will  and  testament  of 
Erasmus  R.  Avart,  of  whom  he  is  executor.  And  further,  that 
he  pay  the  costs  of  the  suit."  From  this  judgment  the  defendant 
appealed. 

Per  Cur.  Martin^  J.  This  action  is  grounded  on  the  regula- 
tions in  our  civil  code  which  relate  to  slaves,  and  particularly  that 
part  of  them  which  authorizes  them  to  be  parties  in  civil  actions, 
either  as  plaintiffs  or  defendants,  when  they  have  to  claim  or  prove 
their  freedom. 

The  defendant  denies  the  plaintiff's  right  to  sue,  because,  by  her 
own  showing  in  the  petition,  she  is  indisputably  the  slave  of  another 
person,  and  does  not  clsum  freedom  directly  against  the  defendant. 
As  she  is  not  opposed  by  her  acknowledged  master,  we  are  of 
opinion  that  she  has  a  right  to  maintain  her  action.  But  the  parish 
court  has  erred  in  deciding  definitively  in  favor  of  her  right  to  free- 
dom. It  is  therefore  ordered,  adjudged,  and  decreed,  that  the 
judgment  be  annulled,  avoided,  and  reversed,  and  that  the  case  be 
sent  back  with  instructions  to  the  judge  to  hear  the  parties  and  de- 
cide the  case,  after  an  investigation  of  its  merits. 

6. 

Harris  v.  Clarissa  and  others.     March  T.  1834.     6  Yergcr's 

Tennessee  Rep.  227. 

Where  a  This  was  an  action  of  trespass  and  false  imprisonment,  brought 
alave  and  by  the  plaintiffs  below  to  establish  their  right  to  freedom.  The 
d%ii**have  J^'^y  fo""^  *  verdict  in  favor  of  the  plaintiffs  ;  and  that  the  sdd 
been  held  Clarissa  and  her  two  younirest  children  were  not  slaves.  It  was 
they        '  contended  for  the  plamtiff  in  error,  that  a  joint  action  for  false  im- 

may  main- 
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prisonment  could  not  be  sustained,  even  if  all  the  plaintiff's  were  tain  a  joint 
capable  of  suing  separately ;   as  it  was  a  several  wrong  done  to  e^abHsh 

each.  ^ei'  ffee- 

Per  Cur.  Catron^  Ch.  J.  The  title  of  the  mother  and  children 
standing  together,  they  may  sue  together  for  their  freedom. 
1  Washington's  Rep.  233.  239.  There  is  nothing  in  the  objection 
of  misjoinder. 

7. 
Dempset  v.  Lawrence.     June  T.  1821.     Gilmer's  Virginia 

Rep.  333. 

Dempsey  was  bom  the  slave  of  one  David  Wallace,  and  descend-  The  chan- 
ed  to  his  son  William.     He  hired  himself  of  his  master  William  ^^^x^ 
Wallace,  and  having  accumulated  the  sum  of  $100,  agreed  to  pay  ©onunon 

,  _  j^  law^  courts 

it,  and  $200  more  at  a  future  day  to  his  master,  provided  he  would  have  juria- 
emancipate  him.     The  proposal  was  accepted.     After  it  was  ac-  g^ts^^of  "* 
cepted,  Wallace  insisted  that  Dempsey  should  find  some  one  to  be  fJJ."jP®" 
surety  for  the  payment  of  the  $200  ;  one  Bacon  agreed  to  become  dom ;  and 
bound  for  the  payment,  and  executed  his  bond  to  Wallace.     In  caae  pro- 
this  state  of  things,  one  Lawrence  took  the  place  of  Bacon,  agreed  courfof  * 
to  pay  the  $200,  and  Dempsey  was  to  be  bound  to  him  for  it.  eq\»ty'  «P- 

_,,  .  *■  —^  point  coun- 

This  arrangement  was  made  in  concert  between  Bacon,  Wallace,  sei  to  pro- 
and  Lawrence.  Dempsey  paid  the  money  to  Lawrence  by  ihe"pau-°' 
instalments.  Laurence  then  went  to  North  Carolina,  and  pro-  P^'* 
mised  Dempsey  if  he.  would  go  with  him  he  would  emanci- 
pate him.  Dempsey  went  and  remained  two  years  ;  returned, 
and  lived  on  a  piece  of  land  adjoining  Lawrence,  always  acting 
as  a  freeman.  Lawrence  died,  and  his  widow  claimed  Demp- 
sey as  a  slave.  The  bill  prayed,  that  all  persons  be  enjoined 
from  molesting  or  selling  the  plaintiff  as  a  slave  ;  and  that  the 
widow  of  Lawrence  be  decreed  to  execute  a  deed  of  emancipation. 
The  defendant  (the  widow  of  Lawrence)  never  answered  the  bill, 
and  Dempsey's  counsel  asked  a  final  decree.  Chancellor  Nelson 
was  willing  to  continue  the  injunction  until  Dempsey  could  assert 
his  freedohi  in  a  regular  manner  in  a  court  of  law  ;  but  it  being 
insisted  that  he  should  make  a  final  decree,  he  dissolved  the  in- 
junction, and  dismissed  the  bill ;  and  an  appeal  was  taken. 

By  the  Court.  The  court  of  chancery  had  jurisdiction  of  the 
case,  and  might  have  proceeded  to  a  final  decree,  after  the  proper 
preliminary  steps  ;  it  might  have  assigned  counsel  to  the  appellant, 
and  have  conformed  to  the  other  provisions  of  the  act  prescrihing 
the  mode  of  conducting  suit  for  freedom.     The  decree  is  there- 
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fore  reversed,  and  the  cause  is  to  be  sent  back  to  the  chancery  court 
of  Williamsburgh,  with  directions  to  the  court  to  appoint  counsel 
for  the  appellant,  and  to  proceed  to  a  final  decree  on  the  merits. 


(B.)  Of  evidence. 

1. 
Mary  v.  Morris  et  al.     Aug.  T.  1834.     7  Louisiana  Rep.  135. 

In  a  suit  Held  by  the  court,  that  in  a  suit  for  freedom,  when  the  question 
dom  the  is  libera  vel  nauy  and  the  plaintiff  being  from  color,  and  in  tlie  ac- 
6mu/t^B  ^"^'  possession  of  the  defendant,  is  presumed  to  be  a  slave,  the 
**?.  ^t.   i.  burden  of  proving  her  freedom  devolved  on  her, 

Slaintiif  if  r  o 

e  be  black. 

2. 
Fox  V.  Lambson.     May  T.  1826.    3  Halst  Rep.  275. 


So  in  ^^  Cur.     Ewingy  Ch.  J.     It  is  a  settled  rule  in  our  courts,  on 

NewJer-     questions  of  evidence,  that  the  black  color  is  proof  of  slavery  ; 

Gibbons  V.  Morse,  2  Halst.  Rep.  264.;  which  must  be  overcome 

before  the  witness  can  be  received. 

3. 
Fox  V.  Lambson.     May  T.  1826.     3  Halst.  Rep.  275. 

But  Uie  Held  by  the  court,  that  where  a  person  was  reputed  to  be  free, 

So^'^may    ^^^  f^r  niorc  than  20  years  had  been  in  the  full  and  actual  enjoy- 
be  rebut-     ment  of  freedom,  is  sufficient  evidence  to  overcome  the  presump- 
tion of  slavery  arising  from  color. 

4. 
HuDGiNS  v.  Wrights.     Nov.  T.  1806.    1  Hen.  and  Munf.  134. 

Onus  pro-  Appeal  from  the  high  court  of  chancery.  The  complainants 
whoni  it  i"  their  bill  asserted  their  right  to  freedom,  as  having  descended 
''^"'  in  the  maternal  line  from  a  free  Indian  woman,  called  Butterwood 

Nan.  On  the  hearing,  the  chancellor  perceiving,  from  his  own 
view,  that  the  youngest  of  the  claimants  was  perfectly  white,  and 
that  there  were  gradual  shades  of  difference  of  color  between  the 
grandmother,  mother,  and  grandaughter,  (all  of  whom  where  be- 
fore the  court,)  and  considering  the  evidence  in  the  cause,  deter- 
mined that  they  were  entitled  to  their  freedom  ;  and,  moreover,\>n 
the  ground  that  freedom  was  a  birth-right,  it  was  a  general  prin- 
ciple, that  whenever  one  person  claims  to  hold  another  in  slavery 
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the  onus  probmdi  lies  on  ihe  claimant ;  aud  he  decreed  in  favor 
•of  the  claimants. 

Per  Cur.     Tucker^  J.     Tn  aid  of  the  other  evidence  the  chan- 
cellor decided  upon  his  own  view.     This  with  the  principles  laid 
down  in  the  decree  has  been  loudly  complained  of.    Nature  has 
stamped  upon  the  African  and  his  descendants  two  characteristic 
marks,  besides  the  difference  of  complexion,  which  often  remain 
visible  long  after  the  characteristic  distinction  of  color  either  dis- 
appears or  becomes  doubtful :  a  flat  nose  and  woolly  head  of  hair. 
The  latter  of  these  characteristics  disappears  the  last  of  all:    And 
so  strong  an  ingredient  in  the  African  constitution  is  this  latter 
character,  that  it  predominates  uniformly  where  the  party  is  in 
equal  degree  descended  from   parents  of  different  complexions, 
whether  whites  or  Indians,  giving  to  the  jet  black  hair  of  Indians 
a  degree  of  flexure  which  never  fails  to  betray  that  the  party  dis- 
tinguished by  it  cannot  trace  his  lienage  purely  from  the  race  of 
native  Americans.     Its  operation  is  still  more  powerful  where  the 
mixture  happens  between  persons   descended  equally  from  Eu- 
ropeans and  African  parents.     So  pointed  is  this  distinction  be- 
tween natives  of  Africa  and  the  aborigines  of  America,  that  a  man 
might  as  easily  mistake  the  glossy  jetty  clothing  of  an  American 
bear  for  the  wool  of  a  black  sheep,  as  the  hair  of  an  American  In- 
dian for  that  of  an  African.   Upon  these  distinctions,  as  connected 
with  our  laws,  the  burden  of  proof  depends.     Upon  these  distinc- 
tions not  unfrequently  does  the  evidence  given  upon  trials  of  such 
questions  depend,  as  in  the  present  cas^,  where  the  witnesses  con- 
cur in  assigning  the  hair  of  Hannah,  the  daughter  of  Butterwood 
Nan,  the  long  straight  black  hair  of  the  native  aborigines  of  this 
country.     That  such  evidence  is  both  admissible  and  proper,  I 
cannot  doubt.    That  it  may  sometimes  be  necessary  for  a  judge  to 
decide  upon  his  own  view,  I  think  the  following  case  will  evince: 
Suppose  three  persons  ;   a  black  or  mulatto  man  or  woman  with 
a  flat  nose  and  woolly  head ;  a  copper-colored,  with  long  jetty 
black  straight  hair  ;   and  one  with  a  fair  complexion,  brown  hair, 
not  woolly,  or  inclining  thereto,  with  a  prominent  Roman  nose, 
were  brought  together  before  a  judge  on  a  /labecis  corpus^  on  the 
ground  of  false  imprisonment  and  detention  in  slavery  ;  that  the 
only  evidence  the  person  detaining  them  in  his  custody  could  pro- 
duce was  an  authenticated  bill  of  sale  from  another  person,  and  that 
the  parties  themselves  were  unable  to  produce  any  other  evideuce 

50 
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coDcerniog  themselves,  whence  they  came,  &C  How  mast  m  jadgie 
act  in  such  a  case?     I  answer,  he  must  judge  from  his  own  view. 
He  must  discharge  the  white  person  and  the  Indian  out  of  custody, 
taking  surety,  if  the  circumstances  of  the  case  should  appear  to 
require  it,  that  they  should  not  depart  the  state  within   a  reasoft- 
able  time,  that  the  bolder  may  have  an  opportunity  of  asserting 
and  proving  them  to  be  lineally  descended  in  the  maternal  line 
from  a  female  African  slave ;  and  he  must  redeliver  the  black  or 
mulatto  person  with  the  flat  nose  and  woolly  hair  to  the  person 
claiming  to  hold  him  or  her  as .  a  slave,  unless  the  black  person 
or  mulatto  could  procure  some  person  to  be  bound  for  him  to  pro- 
duce proof  of  his  descent,  in  the  maternal  line,  from  a  free  female 
ancestor.     But  if  no  such  caution  should  be  required  on  either  side, 
but  the  whole  case  left  to  the  judge,  he  must  deliver  the  former 
out  of  custody,  and  permit  the  latter  to  remain  in  slavery,  until  he 
could  produce  proof  of  his  right  to  freedom*    This  case  may  show 
how  far  the  anu$  probandi  may  be  shifted  from  one  party  to  the 
other. 

5. 
HuDOiNS  V.  Wrights.  Nov.  T.  1806.  1  Hen.  &  Munf.  Rep.  134. 

The  onu$,        Per  Cur.   Tucker^  X    All  white  persons  are  and  ever  have  been 
SliM.         ^^^  '"  ^^^^  country.     If  one  emderUly  tohite  be,  notwithstanding 
claimed  as  a  slave,  the  proof  lies  on  the  party  claiming  to  make 
out  the  other  his  slave. 

Per  Roane^  J.  In  the  case  of  a  person  visibly  appearing  to  be  a 
negro,  the  presumption  is  in  this  country,  that  he  is  a  slave,  and  it 
is  incumbent  on  him  to  make  out  his  right  to  freedom  ;  but  in  the 
case  of  a  person  visibly  appearing  to  be  a  white  man,  or  an  Indian, 
the  presumption  is  that  he  is  free,  i^nd  it  is  necessary  for  his  adver- 
sary to  show  that  he  is  a  slave. 

In  a    luit  ^' 

d?nlr»rear.  JENKINS  V.  ToM  et  al.    Fall  T.  J792,     I  Wash.  Rep.   123. 

gay   evi- 
dence is  Held  by  the  court,  that  in  a  suit  for  freedom,  heansay  e^dence 

ta'proU^  \9  admissible  to  prove  the  pedigrees  of  the  plaintiif, 

ptoigree. 
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T. 
Walls  v.  Hemsley  et  al.    June  T.  1817.     4  Har.  &  Johns. 

Rep.  243. 

The  court  held,  that  the  reputation  of  the  neighborhood,  that  General 
the  mother  of  the  petitioner  for  freedom  was  a  free  woman,  is  not  ^^'itotion^ 
admissible  evidence  for  the  plaintiff  in  a  trial  for  freedom.     Nor  dence   of 
are  the  declarations  of  a  person  since  dead,  but  at  the  time  holding 
the  mother  of  the  petitioner  for  freedom  in  slavery,  that  she  was  a 
slave,  admissible  evidence. 

8. 
Lbmon  v.  Reynolds,  Adm'r  of  Holmes.  April  T.  1817.  5  Munf. 

Rep.  552. 

The  court  held,  that  in  a  suit  for  freedom  the  validity  of  the  will  The  ^^^ 
under  which  the  plaintiff  claims,  ought  not  to  be  questioned,  (the  corded 
same,  or  a  copy  thereof,  the  original  being  destroyed,)  the  will  ha-  whichfree^ 
ving  been  admitted  to  record,  as  and  for  the  last  will  and  testament  ^^^  ^ 
by  the  proper  court,  whose  judgment  remains  unappealed  from  ;  cannot  be 
and  the  validity  of  such  will  not  being  contested  by  a  bill  in  equity,  ed^  ^^' 

9. 
Vaughan  v.  Phebe,  a  woman  of  color.    Jan.  T.  1827.    Martin 

&  Yerger's  Tennessee  Rep.  1. 

Phebe  sued  Vaughan,  in  the  court  below,  in  an  action  of  tres^  Reputa- 
pass  and  false  imprisonment     Vaughan  pleaded  that  Phebe  was  a  heSsay   is 
slave,  and  his  property.     To  which  plea  Phebe  replied,  denying  adp»M»ble 
she  was  a  slave,  and  the  property  of  Vaughan.     Upon  which  re-  of  descent 

!•     ^.        .  •   •       1  irom  In- 

plication  issue  was  joined.  ^a„  an- 

At  the  trial  of  the  cause  in  the  court  below,  the  plaintiff  offered  ^^^^"*  . 

'  *  ftnd  may  be 

to  read  in  evidence,  the  depositions  of  Seth  R.  Pool,  Martha  used  as  a 
Jones,  and  Phebe  Tucker.     The  defendant,  by  his  counsel,  ob-  claim  of 
jected  to  the  competency  of  the  evidence  contained   in  Poole's  Jii^blish 
deposition,  and  to  so  much  of  Martha  Jones'  and  Phebe  Tucker's  ^^^^^' 
as  related  to  hearsay  and  information  from  others.     The  evidence 
of  Pool,  as  set  out  in  his  deposition  is,  **  that  he  had  been  acquainted 
with  Phebe  for  fifty  years,  and  that  she  was  always  said  to  be  of 
Indian  extraction.     That  he  was  also  acquainted  with  her  mother, 
called  Beckf  who  was  also  called  an  Indian  by  descent ;  and  he 
believes  she  was  the  daughter  of  Moll,  the  property  of  Wm.  Jones. 
That  Phebe  bad  been  deprived  of  her  eye  by  a  ringworm.  That  Beck^ 
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her  mother,  was  sister  to  Tab,  the  property  of  Benjamin  Tacker  who 
had  always  claimed  her  freedom,  and  as  he  believed  had  got  her  free^ 
dom  by  due  course  of  law.     That  said  Phebe  is  descended  from  an 
Indian  mother j  and  was  always  considered  free.  That  said  Benja- 
min or  Littlebury  Tucker  was  sued  by  Tab,  the  maternal  aunt  of 
Phebe,  and  siste?'  to  Beck ;  and  she  recovered  her  freedom  in  con- 
sequence of  her  having  descended  from  an  Indian  mother,  who  was 
free.    That  he  had  often  heard  that  Murcne  was  the  grandmother 
of  Beck  and  Tab,  and  that  she,  Murene,  was  remarkably  old,  and 
lived  about  with  her  children  and  grand-children,  and  was  always 
reputed  an  Indian,  and  was  free.     That  Murene  was  a   copper 
color,  and  that  Abner,  the  brother  of  Phebe,  sued,  as  he  was  in- 
formed and  believed,  Thomas  Hardeway  for  his  freedom,  and  was 
killed  by  said  Hardeway ;  and  that  Phebe  had  often  solicited  him 
to  undertake  to  procure  her  freedom ;  but  from  the  long  acquain- 
tance he  had  with  her  master  he  would  not  do  it."     Those  parts 
of  the  depositions  of  Martha  Jones  and  Phebe  Tucker  objected  to 
are,  "that  they  knew  many  years  ago,  a  colored  woman  named 
Phebe,   in   the  possession  of  Thomas  Hardeway  of  Dinwiddie 
county,  Virginia  ;  she  having  lost  an  eye,  as  was  said,  by  a  tetter 
or  ringworm.     They  also  knew  Phebe^s  mother,  who  was  named 
Beck.     Beck  was  always  said  to  be  sister  to  Tab,  by  the  mother's  * 
side.     That  they  had  understood  that  Phebe  was  brought  to  Ten- 
nessee by  Abraham  Vaughan.     That  Tab  had  obtained  her  free- 
dom by  due  course  of  law,  and  that  they  believed  all  Phebc*s  re- 
lations in  those  parts  had  also  obtained  their  freedom  upon  the 
plea  of  their  having  descended  from  an  Indian  ancestor.     They 
always  understood  that  Molly  Moore,  (formerly  Evans,)  had  one 
of  the  family  named  Minor,  and  several  others  who  had  since  all 
got  their  freedom,  as  will  appear  of  record. 

Per  Cur.  Crabb,  J.  The  defendant  in  error  brought  a  suit 
against  the  plaintiff  in  error,  in  trespass.  The  plaintiff  in  error 
pleaded,  that  Phebe  was  a  slave,  and  his  property.  Whether  she  was 
free  or  a  slave  was  the  question.  The  cause  was  tried  before  a  cir- 
cuit judge  in  Sumner  county,  and  a  verdict  returned  by  the  jury 
for  Phebe.  A  judgment  was  entered,  "  that  the  plaintiff  recover 
against  the  defendant  her  freedom  and  the  damages,"  &c.  Vaughan 
prayed  an  appeal,  in  the  nature  of  a  writ  of  error,  to  this  court. 

At  the  trial,  Vaughan,  by  his  counsel,  objected  to  the  reading  of 
the  depositions  of  Seth  P.  Pool,  and  so  much  of  those  of  Martha 
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Jones  and  Phebe  Tucker,  ag  related  to  hearsay,  or  information 
from  others.     Some  of  us  have  had  much  difficulty  in  coming  to 
a  conclusion  satisfactory  to  our  minds  as  to  some  of  the  points 
made  in  this  cause.     The  peculiar  value  of  the  right  claimed,  and 
the  improbability  of  such  a  right  being  successfully  asserted  in 
many  instances,  except  by  such  evidence  as  that  which  has  been 
resorted  to  on  this  occasion,  on  the  one  hand  ;  and  on  the  other,  the 
want  of  entire  coincidence  between  what  has  been  heretofore  done 
by  judicial  tribunals,  whose  decisions  are  precedents  for  this,  and 
what  we  are  now  asked  to  do,  added  to  the  imposing  character  of 
two  decbions,  both  of  which,  and  one  especially,  would  seem  to 
militate  against  the  introduction  of  the  evidence  received  in  the 
court  below,  have  been  the  causes  of  that  difficulty.     To  the  argu- 
ments made,  the  decided  cases  produced  on  both  sides,  and  some 
others,  a  laborious  and  anxious  examination  has  been  given.     It 
only  remains  for  us  to  make  known  some  of  the  considerations 
that  have  influenced  us,  and  to  announce  the  result  to  which  we 
have  been  conducted,  in  the  best  exercise  of  judgment  of  which 
we  are  capable.     We  shall  not  undertake  to  remark  in  detail  upon 
either  the  books  or  the  arguments  relied  on  at  the  bar.     What  the 
circuit  said,  as  to  the  effect  of  the  evidence,  or  the  purposes  for 
which  it  was  received,  or  what  other  testimony  was  brought  for- 
ward to  support  the  verdict,  does  not  appear.     The  questions  are, 
therefore,  simply  as  to  the  admissibility  of  the  depositions,  and  the 
verdict  and  judgment  for  any  legal  purpose.     Let  the  first  ques- 
tion be,  did  the  court  below  err  by  admitting  the  depositions  1 

That  so  much  of  them  as  relates  to  pedigree  b  legal  evidence, 
was  admitted  by  the  counsel  for  Yaughan  in  argument. 

This  is  certainly  a  matter  of  long  standing, such  as  those  where 
courts  '*  from  necessity,  and  on  account  of  the  great  difficulty  of 
proving  remote  facts  in  the  ordinary  manner  by  living  witnesses,^' 
have  been  in  the  habit  of  receiving  hearsay  and  reputation  as  to 
pedigree.  And  I  suppose  the  proof  has  been  made  by  the  best 
procurable  witnesses,  taking  into  view  the  lapse  of  time,  the  remo- 
val of  the  plaintiff  below  into  this  from  another  and  distant  govern- 
ment, and  other  circumstances.  Such  proof  is  generally  expected 
from  members  of  the  family  whose  genealogy  is  in  question,  or 
others,  who  from  their  situation,  would  be  likely  to  possess  the  re- 
quisite knowledge.  A  brief  examination  will  manifest,  that  much 
more  of  the  offered  evidence  is  covered  by  the  established  rule  in 
relation  to  pedigree,  than  the  counsel  for  Vaughau  seemed  to  sup- 
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pose.     Take  the  question  of  pedigree  to  be  mmply  a  qaestion  from 
what  ancestors  an  indiTidual  derived  his  birth  ;  which  is  a  much 
more  confined  and  limited  sense  than  is  often  practically  applied 
to  it     Suppose  that  Phebe,  instead  of  alleging,  as  she  does  in  this 
case,  that  she  is  descended  from,  or,  in  the  language  of  the  witness^ 
has  her  extraction  from  a  long  line  of  Indian  ancestors,  had  as- 
sumed the  position,  that  she  was  descended  from  a  maternal  great 
grandmother,  named  A.  B.,  she  could  not  prove  this  by  hearsay, 
or  reputation,  after  havmg  first  established  the  freedom  of  A.  B.» 
or  with  the  intention  of  afterwards  establishing  it?    No  one  will 
deny  that  she  could.     Why  can  she  not  with  equal  propriety  show 
in  the  same  manner,  that  she  is  maternally  descended  from  the 
Indians  of  America,  after  having  first  shown,  or  intending  other- 
wise to  demonstrate,  that  those  Indians  were  either  all  free,  or  that 
they  were  at  least  prima  facie  to  be  presumed  free  f     It  may  be 
here  remarked,  that  if  Phebe  be  shown  to  be  descended  from 
Indian  ancestors  in  the  maternal  line,  all  doubt  will  cease  as  to  her 
being  at  least  prima  facie  free.     Had  the  residence  of  her  ances- 
tors always  been  in  this  state,  we  apprehend  the  fact  of  such 
descent  would  be  conclusive  evidence  of  her  freedom. 

But  her  ancestors  came,  or  were  brought  into  Virginia,  and  the 
plaintiff  below  lived  in  that  government  until  she  was  some  years 
since  brought  here.  The  court  of  appeals  of  that  state,  who  must 
be  presumed  to  have  construed  their  own  statutes  aright,  say, 
(Hudgins  v.  Wrights,  1  Hen.  &  Munf.  Rep.  139.,)  that  the  act  of  as- 
sembly of  Virginia  of  1691  repealed  the  acts  of  1679  and  1682. 
And  we  heartily  concur  with  them  in  the  opinion,  that,  ajthough  an 
Indian  taken  into  Virginia,  between  1679  and  1691,  might  be  a 
slave,  yet  <<  all  American  Indians,  and  their  descendants,  ^re  prima 
facie  free,  and  that  where  the  (kct  of  their  nativity  and  descent,  in 
a  maternal  line,  is  satisfactorily  established,  the  burthen  of  proof 
thereafter  lies  upon  the  party  claiming  to  hold  them  as  slaves.*' 
Let  us  return  to  the  doctrine  of  hearsay  evidence,  in  cases  of  pedi- 
gree :  hearsay  or  reputation,  under  the  rule  with  regard  to  pedi- 
gree, is  not  confined  to  the  fact  of  descent  from  a  specified  ances- 
tor, or  a  tribe  or  nation  of  ancestors.  It  may  be  received  to  show 
the  truth  of  another  fact,  from  which  such  descent  can  be  rea- 
sonably inferred.  *'  Thus,"  says  a  popular  writer  on  evidence, 
(Phillip^s  Ev.  168.)  '*  declarations  of  deceased  members  of  the  fa- 
mily are  admissible  evidence  to  prove  relationship  :    as  who  was 
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a  person*8  grandfather,  or  whom  he  married,  or  how  many  chil- 
dren he  had,  or  as  to  the  time  ot  a  marriage,  or  of  the  birth  of  a 
child,  and  the  like,  of  which  it  cannot  be  reasonably  presumed  that 
better  evidence  is  to  be  procured."  See  Bull.  N.  P.  294.;  3.  Star- 
kie's  Eridence,  1113.  From  this  examination  it  appears  to  us  clear, 
t|iat  the  circuit  court  did  not  err  in  admitting  those  parts  of  the 
depositions  which  speak  of  any  of  the  persons  where  genealogy  is 
in  question,  having  been  called  of  Indian  extraction,  <<  called  of 
Indian  descent,"  &c.,  which  is  tantamount  to  saying,  they  were 
commonly  reputed  to  be  descended  from  the  Indians,  &c.  &c.  So, 
also,  that  the  court  did  not  err  in  receiving  the  hearsay  as  to  Mu- 
rene  being  reputed  an  Indian,  &c. 

But  these  depositions  contain  statements  of  the  common  repu- 
tation in  the  state  of  Virginia,  that  some  of  the  persons  whose  free- 
dom were  in  question  were  free.  And  hence  arises  the  roost  dif- 
ficult and  embarrassing  question  :  whether,  when  it  becomes  ne- 
cessary to  inquire  into  occurrences  of  a  remote  period,  common  re- 
putation is  admissible  to  prove  the  right  of  freedom  ?  From  the 
nature  of  the  remedy  provided,  and  for  a  long  time  sanctioned  for 
the  enforcement  of  the  right  of  freedom,  there  roust  necessarily 
often  be  inquiries  into  the  transactions  of  remote  periods.  This 
remedy,  as  is  well  known,  is  the  action  of  trespass.  Whenever 
necessary  to  bring  suit,  there  has  of  course  been  a  continuation  of 
the  trespass  up  to  the  time  or  near  the  time  of  commencing  it.  The 
act  of  limitations  would  consequently  be  no  bar.  Kence  results  the 
necessity  of  often  introducing  proof  of  a  kind  that  would  be  unusual 
and  unnecessary  in  ordinary  cases.  And  partly  from  this  cause,  this 
case  is  assimilated  to  cases  which  have  been  allowed  an  exemption 
from  the  strict  rule  prohibiting  all  sorts  of  hearsay  evidence.  It  may 
be  added,  without  our  intending  to  give  an  opinion  either  way,  as 
to  the  correctness  of  the  position,  that  very  respectable  judges  have 
maintained  the  broad  position,  without  allusion  to  the  form  of  ac- 
tion, that  length  of  time  does  not  bar  the  right  of  freedom  in  the 
same  way,  and  to  the  same  extent,  as  in  other  cases.  See  Judge 
Roane's  opinion,  in  Hudgins  v.  Wrights,  uhi  supra* 

How  is  an  individual  in  this  country,  who  is  unfortunate  enough 
to  have  a  woolly  head  and  a  colored  skin,  to  prove  that  he  is  free  1 
Not  being  white,  nor  copper  colored,  nor  having  straight  hair  and 
a  prominent  nose,  the  presumptk)n  probably  is,  that  he  is  a  slave. 
See  Hudgins  v.  Wrights,  uhi  supra.     Contrary  to  the  general  rule, 
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he  who  if  charged  with  haTin;  trespassed  upon  Us  penon,  picadb 
an  affirmative  plea,  and  yet  need  not  prove  it  He  say%  in  justifi- 
cation of  his  trespass,  that  the  plaintiff  is  a  slave  ;  and  yet,  on  that 
plaintiff  is  devolved  the  anui  probamdi  to  show  himself  a  freeman. 
How  is  he  to  show  it  I  He  may,  perhaps,  procure  testimony  that 
he,  or  some  ancestor,  was  for  some  time  in  the  enjoyment  of  free- 
dom  ;  that  he  has  acted  as  a  freeman ;  that  he  has  been  received 
as  a  freeman  into  society  ;  and  very  soon  will  6nd  himself  under 
the  necessity  of  increasing  in  proportion  to  the  distance  he  has  to 
travel  into  time  past,  for  want  of  other  evidence,  to  use  hearsay ; 
that  he,  or  his  ancestor  was  commonly  called  a  freeman,  or  com- 
monly reputed  a  freeman,  or,  in  other  words,  evidence  of  common 
reputation.  And  why  should  he  not  1  Is  it  a  concern  of  so  little 
moment,  that  the  law  in  its  benignity  ought  to  refuse  those  aids  for 
its  support  and  protection  that  have  been  so  exuberantly  extended 
in  analogous  cases  ?  Is  it  of  less  importance  than  the  right  of 
digging  stone  upon  the  waste  of  the  lord  of  the  manor  1  Moor* 
wood  v.  Wood,  14  East's  Rep.  327.  Or  the  right  of  the  lord  to  take 
coals  from  under  the  lands  of  those  holding  under  him  1  Bamea 
V.  Mawson,  1  Maul.  &  Selw.,  77.  Or  a  right  to  have  a  sheepwalk 
over  a  piece  of  land  1  3  Starke's  Ev.  1209.  Or  a  right  of  way  over 
a  piece  of  land  1  Bull.  N.  P.  295.  Or  to  a  modus,  by  which  sixpence 
an  acre  more  should  be  paid  in  lieu  of  small  tithes  ?  Harwood 
v.  Sims,  Wright's  Ex.  Rep.  112.  These  are  a  few  out  of  many 
cases.  But  it  is  said  these  rights,  franchises,  &c.,  which  in 
England  are  permitted  to  be  established  by  hearsay,  or  common  re- 
putation, are,  or  savor  of  a  public  character ;  and  therefore  the 
public,  where  this  reputation  is  to  be  formed,  willbe  more  apt  to  pos- 
sess a  knowledge  of  their  existence,  &c.  We  put  it  to  the  candid 
and  the  enlightened,  whether  the  right  to  freedom  has  not  in  this  re- 
spect very  much  the  advantage  over  many  of  those  rights  where 
such  evidence  is  every  day  received  in  the  English  courts?  Indeed, 
it  is  no  light  matter  to  be  a  freeman  in  these  United  States. 

Freedom  in  this  country  is  not  a  mere  name* — a  cheat  with  which 
the  few  gull  the  many.  It  is  something  substantial.  It  embraces 
within  its  comprehensive  grasp,  all  the  useful  rights  of  man  ;  and 
it  makes  itself  manifest  by  many  privileges,  immunities,  external 
public  acts.  It  is  not  confined  in  its  operations  to  privacy,  or  to 
the  domestic  circle.  It  walks  abroad  in  its  operations — transfers 
its  possessor,  even  if  he  be  black,  or  mulatto,  or  copper  colored, 
from  the  kitchen  and  the  cotton  field,  to  the  court  house  and  the 
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election  ground,  makes  him  tallc  of  magna  charia  and  tlie  consti- 
tution ;  in  some  states  renders  him  a  politician — ^brings  him  ac- 
quainted with  the  leadingcitizens— busies  himself  in  the  political  can- 
vass for  office — takes  him  to  the  ballot  box  ;  and,  above  all,  secures 
to  him  the  enviable  and  inestimable  privilege  of  trial  by  jury.  Can 
it  be  said,  that  there  is  nothing  of  a  public  nature  in  a  right,  that 
thus,  from  its  necessary  operation,  places  a  man  in  many  respects 
on  an  equality  with  the  richest,  and  the  greatest,  and  the  best  in  the 
land,  and  brings  him  in  contact  with  the  whole  community  1 

Can  it  be  said,  that  common  reputation  is  no  evidence  of  a  right 
producing  so  many  effects  relative  in  their  character,  to  that  very 
society  where  the  common  understanding,  report,  or  reputation,  ig 
required  to  exist.    Can  it  be  said,  that  the  community  or  neighbor- 
hood, as  the  case  may  be,  the  '^  public"  around  a  man  will  too 
readily  give  credence  to  a  claim,  by  which  the  individual  who 
makes  it,  obtains  among  themselves  so  high  a  comparative  eleva- 
tion 1     If  those  around  him  have  interest  or  prejudice,  they  will 
usually  be  against  his  claim.     It  is  difficult  to  suppose  a  case  where 
common  reputation  would  concede  to  a  man  the  right  of  freedom, 
if  his  right  were  a  groundless  one.      If  such  a  case  be  imagined,  it 
will  most  probably  be  an  extreme  one;  and  we  must  bear  in  mind, 
that  when  the  evidence  we  are  speaking  of  is  received,  it  is  not  re- 
garded as  conclusive ;'  it  is  to  be  weighed,  encountered,  and  com- 
pared with  other  evidence ;  and  ultimately  to  have  no  more  effect 
than,  after  full  examination,  the  jury  shall  be  disposed  to  give  it 
I  cannot  see  how  dangerous  consequences  are  likely  to  result  from 
its  admission.     Slavery,  in  our  sense  of  the  word,  is  not  known  in 
England.     Such  a  right  of  franchise,  therefore,  as  an  exemption 
from  slavery  existing  around  them,  has  no  place  there,  and  rules 
with  regard  to  it  are  unknown  to  their  code.     The  right  to  free- 
dom, in  this  relation,  as  well  as  the  mode  of  proceeding  for  its  as- 
sertion, is  of  American  growth.     Courts  cannot  be  expected  to 
shut  their  eyes  on  this  important  circumstance.     Let  not  gentle- 
men object,  that  prescriptive  rights  are  regarded  as  null  in  Eng- 
land, or,  at  farthest,  not  more  than  prima  facie  good,  unless  they 
have  had  existence  time  whereof  the  memory  of  man  is  not  to  the 
contrary,  and  unless  the  claimant  can  bring  himself  within  the 
strict  rule  as  to  recent  enjoyment ;  and  that,  therefore,  we  ought 
not  to  liken  the  right  of  freedom  to  thenu  as  we  cannot  preserve 
the  parallel  throughout.     We  must  ask  them  to  recollect,  that  we 

are  not  relying  on  cases  as  to  prescription,  Slc,  as  precedents  in  this 
51 
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cause)  but  that  we  are  endeayoring  by  analogy  to  ascertain  what  ia 
the  rule  in  a  new  case,  in  a  new  sort  of  action,  as  to  a  new  sort  of 
right.  Nullum  simile  est  idem ;  or,  in  the  language  of  the  supreme 
court  of  the  United  States,  in  the  case  of  Nicholls  and  Webb,  we 
are  endeavoring  to  ^*  adapt  the  rule  of  evidence  to  the  actual  con- 
dition of  men,''  believing  that  in  this  sense  it  must  *^  expand  ac- 
cording to  the  exigencies  of  society.*'  Common  reputation  may 
be  proved  in  cases  of  custom,  prescription,  &c.  It  must  be  repu- 
tation as  to  the  right,  privilege,  franchise,  &c.,  claimed,  and  not 
hearsay  evidence  as  to  any  particular  fact  from  which  the  right,  &c., 
might  be  inferred  ;  contrary  to  what  is  certainly  the  rule  in  cases 
of  pedigree  and  boundary.  They  stand  in  this  respect  upon  differ- 
ent grounds.  Peake's  Ev.  13.  As  in  cases  of  the  former  kind, 
it  has  been  said,  so  I  would  say  in  the  instance  before  us,  you  may 
prove  the  right  to  freedom  by  common  reputation  as  to  the  exist- 
ence of  the  genera]  right.  But  you  may  not  introduce  any  evi- 
dence of  hearsay,  or  reputation,  as  to  any  particular  fact. 

The  right  to  freedom  is  beliered  not  to  be  a  particular  fact  in 
the  sense  in  which  the  latter  expression  is  used  in  the  books.  It 
consists  in  the  exercise  and  enjoyment  of  multifarious  exemptions, 
privileges,  and  rights.  In  its  exercise  and  enjoyment  it  produces 
many  particular  facts.  So  far  as  the  cases,  produced  in  Crunch  and 
WheaUmj  vary  firom  the  above  principle,  if  they  do  so,  they  have 
not  the  approbation  of  our  judgments;  and  we  must  dissent  from 
them.  The  cases  cited  from  Washington,  Henning  &;  Munford's 
Reports,  go  strongly  to  snpport  the  view  we  have  taken  of  the  snb- 
.^  •  ject ;   and  we  concur  with  the  reasoning  of  the  court  in  those 

cases.  While,  however,  we  place  mach  reliance  on  the  cases  de- 
cided in  Virginia,  we  are  by  no  means  prepared  to  subscribe  to 
the  correctness  of  the  doctrine  urged  with  earnestness  on  the  part 
of  the  defendant  in  error  :  that  the  decisions  of  the  court  of  Vir^ 
ginia,  as  they  are  binding,  and  demonstrate  what  the  law  is  there, 
must  be  binding  here  also,  this  right  to  freedom  having  had  its 
origin  in  that  state,  and  the  plaintiff  below  having  had  her  domicil 
residence  there  until  lately.  Counsel  say  she  would  be  declared 
free  there  ;    and,  therefore,  should  be  free  here. 

It  is  apprehended,  that  this  would  be  carrying  the  doctrine  of 
comity  between  the  judicial  tribunals  of  independent  states  and 
empires  farther  than  it  has  ever  yet  been  extended,  under  the  influ- 
ence of  the  rules  of  international  law,  or  the  peculiar  provisions  of 
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oar  federal  constitation.  Trae  it  is,  (bat  the  decisions  of  the  Vir- 
ginia courts,  as  to  the  proper  constrnction  of  their  own  statutes, 
would  be  unquestioned  by  any  tribunal  in  any  other  government. 
Elmendorf  v.  Taylor,  10  Wheat  Rep.  159. ;  6  do.,  119. ;  5 
Cranch's  Rep.  234  ;  4  do.,  428.  And  so  it  would  be  as  to  their 
decisions  with  regard  to  real  property  situated  there ;  the  univer- 
sal rule  being,  that  courts  are  to  be  governed,  as  to  that  sort  of 
property,  by  the  lex  loci  rei  sita.  VattePs  L.  of  N.  and  n.  b.  2. 
ch.  8.  sec.  103.  110.  j  10  Wheat.  Rep.  192. 468. ;  7  C.  anch's  Rep. 
115.  It  is  equally  true,  and  very  notorious  too,  that  contracts  are  ge- 
nerally to  be  unders  od  and  given  effect  to,  agreeably  to  the  law 
'  of  the  country  where  made.  But  it  is  conceived,  that  the  ques- 
tion here  is  not  within  the  governance  of  any  one  of  the  foregoing 
principles.  To  say  that  Phebe  was  free  in  Virginia,  is  begging 
the  question.  They  certainly  have  no  statute  which  pronounces 
her  free.  Whether  free  or  not,  whould  depend  upon  the  finding 
of  a  jury  as  to  the  fact  of  freedom.  The  difficulty  is,  as  to  what 
evidence  shall  be  received  to  show  that  she  is  free;  as  to  what  is 
the  true  mode  of  ascertaining  facts  of  a  certain  character.  And 
that  is  to  be  determined  by  the  rules  of  common  law,  modified 
and  applied  to  the  actual  condition  of  men  and  things  in  this 
country.  On  such  a  subject,  courts  in  Virginia  judge  for  them- 
selves ;  and  courts  here  are  bound  to  exercise  and  pronounce 
their  own  judgments.  There  is  another  point  of  view  in  which  to 
place  this  subject.  No  doubt  the  most  of  the  proof  in  controversy 
is  admissible  to  show  pedigree.  Is  not  the  whole  of  it.^  When 
you  offer  evidence  of  reputation,  as  to  whether  a  person  at  a  re- 
mote period  was  free,  are  you  not  endeavoring  to  show  that  he 
was  descended  from  free  ancestors?  Are  you  not  showing  his 
descent  ?  Are  you  not  proving  pedigree  ?  At  all  events,  the 
necessity  for  the  evidence  being  equal,  is  not  the  principle  the 
same,  requiring  its  introduction  in  both  instances.  So  far,  then, 
as  the  depositions  have  allusion  to  pedigree  or  common  ^reputation 
as  to  freedom,  we  believe  them  to  be  competent  evidence.  But 
they  contain  some  statements  which  are  not  considered  admissi- 
ble ;  and  in  receiving  which,  we  think  the  court  erred.  We  allude 
to  the  evidence  of  several  of  the  family  having  recovered  their  free- 
dom by  due  course  of  law,  &c.  This  ought  to  have  been  rejected. 
It  would  have  been  better  proved  by  the  records  themselves.  And  it 
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19  a  TDaxim  of  the  lawof  evidencey  as  true  ag  it»  trite,  that  the  best 
evidence  wbicb  the  natare  of  the  case  admits  shall  be  produced. 

Upon  the  whole,  we  are  all  of  opinion,  that  the  following  judg- 
ment and  directions  be  entered  in  this  cause  :  Reverse  the  judg« 
ment  and  remand  it  to  the  circuit  court  for  a  new  trial,  and  reject 
the  following  words  in  Poolers  deposition,  **  and  that  Abner,  the 
brother  of  Phebe,  the  plaintiff  sued,  as  he  is  informed  and  believes, 
said  Thomas  Hardeway,  and  was  killed  by  him/'  And  to  reject 
the  following  words  in  Mardia  Jones'  depositi(Mi :  *^  Deponent  be- 
lieves all  Phebe's  relations  in  those  parts  have  also  obtained  theirs,  on 
the  plea  of  their  being  descended  from  an  Indian  ancestor.  Has  also 
understood,  that  one  of  the  same  family,  named  Minor,  and  seve- 
ral others,  have  since  got  free,  as  will  appear  of  record."  And  to 
reject  the  following  words  in  Phebe  Tucker's  deposition.  "  Depo- 
nent believes  all  Phebe's  relations  in  those  parts  got  their  freedom 
on  the  plea  of  their  being  descended  from  an  Indian  ancestor ;  al- 
ways understood  that  Molly  Moore  had  one  of  the  family  by  the 
name  of  Minor,  and  several  others,  all  of  whom  have  obtained 
their  freedom  upon  the  same  plea."  And  to  admit  the  residue  of 
said  depositions,  and  also  the  verdict  and  judgment,  with  the  pro- 
ceedings upon  which  they  were  founded,  in  evidence  to  the  jury. 

10. 
Jenkins  v.  Tom.  et  al.  Fall  T.  1792.  1  Wash.  Rep.  123.;  Cole- 
man V.  Dick  and  Pat,  1  Wash.  Rep.  233. ;  Hudgins  v. 
Wrights,  1  Hen.  &  Munf.  Rep.  134.;  Pallas  et  al  v.  Hill, 
2  Hen  &  Munf.  Rep.  140. 

The  onua        ^^'^  ^^  ^^^  court,  that  when  an  Indian  is  claimed  as  a  slave 

Srobandi      the  ontis  vrobandi  is  upon  the  claimant.     So,  also,  where  white 
es  on  the  •        *  • 

claimant      persons,  or  native  American  Indians,  or  their  descendants  in  the 
incUan  ha^    maternal  line,  are  claimed  as  slaves,  it  lies  on  the  claimants ;  but, 
clumed  as  jjjg  j^^\^  [^  reversed  where  native  Africans,  or  their  descendants, 
are  the  subjects  of  the  claim. 

11. 
Wblls  v.  Lank.    May  T.  1812.    9  Johns.  Rep.  144. 

P«m>l  de-  L&iic  sued  Wells  for  harboring  his  slave  Betty.  Lane,  who  was 
mtae^more  ^  ^^^  black  man,  proved  that  be  purchased  Betty  and  her  mother 
than  twen-  about  24  years  ago,  and  that  he  married  the  mother  when  Betty 

govy  the  was  about  one  year  old.  Lane  declared  to  a  witness,  that  he  had 
owtisrofs 


^ 


manumis- 
sion. 
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purchased  his  wife  and  child  from  bondage ;  that  they  were  received  ^j^^^  ^j^^ 
amoni^  their  society  (Quakers)  as  free  persons  ;  that  he  had  paid  ^e  pnrcha- 
a  trifling  sum  for  them,  because  he  bad  purchased  them  from  make  her 
bondage  into  freedom.     He  knew  that  neither  slaves  nor  slave-  J,®*'  J° 
holders  could  be  admitted  into  the  society  :  and  while  the  plaintiflF  ^eAnt  her 

"^  ,  .         to  be  freed, 

and  his  family  were  in  the  society,  they  were  considered  as  child-  were  held 
ren,  and  not  as  slaves.     Verdict  for  plaintiff.  dence  o?^a 

Per  Cur.  By  the  statute  of  1788  it  is  declared,  that  if  any  per- 
son shall,  by  last  will,  or  othertoise,  manumit,  &c.  It  would  not  be 
giving  the  provision  of  the  law  its  due  effect  to  consider  no  manu- 
mission valid  unless  it  was  in  writing.  And  if  parol  manumissions 
were  binding  under  the  statute,  the  plaintiff^s  declarations  fully 
show  that  he  never  considered  Betty  as  his  slave,  nor  did  he  pur- 
chase her  as  such.     Judgment  reversed. 

12. 
Phillis  v.   Gentin.     March  T.  1836.     9  Louisiana  Rep.  208. 

In  a  suit  for  freedom,  the  plaintiff,  a  black  woman,  alleged,  that  A  ttatu  u- 
she  was  bom  free  in  Pennsylvania,  and  that  she  is  now  held  in  p^emuylva- 
slavery  by  the  defendant.     The  defendant  alleged,  that  he  bought  °'^'  ^ 
the  plaintiff  by  public  or  notarial  act,  &c.     It  appeared  in  evidence,  age    at 
that  the  plaintiff  was  bound  an  indented  servant  in  Philadelphia,  to  is  to  be 
serve  until  she  was  28  years  of  age,  and  that  her  master  sold  her,  Ij^f  i^/^]^ 
and  she  was  taken  to  Pittsburg,  and  afterwards  to  Liouisville  ;  and  p  siaverj 
where  she  was  sold  to  others,  and  finally  was  bought  by  the  de-  ana. 
fendant. 

The  court  observed  :  **  There  is  no  evidence  that  she  was  bom 
free ;  but  the  person  in  whose  possession  we  first  find  her,  held 
her  as  a  person  indented  to  service  till  28  years  of  age,  which  has 
elapsed.  She  was  in  like  manner  held  as  an  indented  servant  by 
Bakewell,  Zuma,  and  Sulton,  successively.  She  also  resided  with 
Zuma  in  Ohio,  a  state  where  slavery  never  has  existed.  This  fact, 
according  to  the  principle  to  that  effect  established  in  the  case  of 
Forsyth  et  al.  v.  Nash,  4  Martin's  Rep.,  would  entitle  the  plaintiff  to 
her  liberty.  If  the  plaintiff  was  an  indented  servant  in  the  hands  of 
Page,  Bakewell,  Zuma,  and  Sulton,  it  is  not  seen  how  she  could 
afterwards  become  a  slave.  The  plaintiff  and  her  children  are  en- 
titled to  a  decree  for  their  freedom.     The  defendant  appealed. 

By  the  court,  Mathews,  J.  It  is  ordered,  adjudged,  and  decreed, 
that  the  judgment  of  the  district  court  be  affirmed. 
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13. 
Scott  v.  Williams.   Jiuie  T.  1828.  1  Devereaux's  North  Caro- 
lina Rep.  376. 

.  The  plaintiff  declared  in  trespass  for  an  assault  and  battery  and 

In  qnes-  *^  ^   ^  ^  ^  ^ 

tions  of  false  imprisonment ;  the  object  of  the  suit  being  to  ascertain 
froedom,  a  whether  the  plaintiff,  a  negro  held  in  slavery  by  the  defendant,  was 
g^JPPj^  not  in  truth  free.  On  the  trial,  the  plaintiff  proved  that  he  was 
very  ariset  the  SOU  of  Jfmtma,  who  was  the  daughter  of  Jane  Scott ;  and  the 
black  com-  question  was,  whether  Jane  Scott  was  a  free  woman.  Contra- 
fm**noiie  d*ct<>^y  statements  of  her  color  were  given ;  but  the  plaintiff  intro- 
from  that  duced  an  indenture  whereby  Jemima  was  bound  to  the  father  of 
to.*  the  defendant,  as  a  free  girl  of  color.     The  plaintiff  was  given  as 

a  slave  by  the  defendant's  father  to  him,  and  resided  with,  and 
served  the  defendant  from  the  time  of  the  gid  to  that  of  the  trial. 
His  honor,  the  judge  below,  instructed  the  jury,  that  the  first  ques- 
tion for  them  was,  whether  Jane  Scott  was  a  free  woman.  And 
in  ascertaining  that  fact,  her  color  might  enter  into  their  considera- 
tion. If  she  was  of  a  black  African  complexion,  they  might  pre- 
sume, from  that  fact,  that  she  was  a  slave  ;  if  she  was  of  a  yellow 
complexion,  no  presumption  of  slavery  arose  from  her  color.  The 
defendant  appealed. 

Per  Cur.  Hall^  J.  How  far  the  charge  of  the  judge  in  this 
case  will  admit  of  verbal  criticism,  is  not  ray  province  to  inquire  ; 
but  that  it  is  plain  and  perspicuous,  so  as  to  be  readily  comprehended 
by  the  jury,  I  think  there  can  be  but  little  doubt.  They  were  told 
that  they  might  consider  whether  Jane  Scott  was  of  a  black  com- 
plexion. If  she  was,  they  might  presume  from  that  fact  that  she 
was  a  slave ;  if  she  was  of  a  yellow  complexion,  no  presumption 
of  slavery  could  arise  from  her  color.  This  part  of  the  charge 
has  been  found  fault  with  in  argument,  because  the  jury  were  not 
instructed  that  they  must  presume  that  Jane  Scott  was  a  slave,  if 
she  was  of  a  black  complexion.  The  judge,  to  be  sure,  in  more 
harsh  dictatorial  terms  might  have  done  so;  but  I  think  the  differ- 


K 


*  It  is  a  general  rule  in  all  the  statet  where  slavery  exists,  that  eyery  negro  is  to  be 
presumed  a  slave.  In'addition  to  the  cases  abridged,  Gibbons  v.  Morse,  2  Halst  Rep. 
253  ;  Davis  v.  Cnny,  2  Bibb's  Rep.  238.  But  this  rule  is  qualiiied  m  North  Caro- 
lina, and  is  confined  to  the  black  color,  and  does  not  extend  to  the  mixed  blood,  ma- 
lattoes,  mestigoes,  dw.  Gobu  v.  Goba,  1  Taylor's  Rep.  164:;  2  Hayw.  Rep.  170. 
See  2  Breytfd'i  Dig.  836.;  MiviMtppi  Rov.  Codt  376.;  Laws  of  Maryland,  act 
of  1715. 
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ence  would  be  rerbal  rather  than  substantia].  When  they  were 
told  that  no  presumption  could  arise  from  a  yellow  complexion, 
they  must  have  understood  the  judg^e  to  mean,  that  a  presumption 
of  slavery  mu$t  arise  from  a  black  one.  I  think  there  is  nothing 
solid  in  the  objection. 

14. 
Mahoney  v.  Ashton.  Oct,  T.  1797.  4  Har.  &  M'Hen.  Rep.  63. 

Oa  a  trial  for  freedDm  the  deposition  of  Henry  Davis  was  read,  Report  of 

in  which  he  stated,  that  he  had  heard  his  uncle,  David  Davis,  (who  ^^rhood**" 

is  deceased,)  say,  that  it  was  the  report  of  the  ne'^hborhood  that  that  the au- 

if  she,  Joice,  (meaning  the  ancestor  of  the  petitioner,)  had  had  the  peti-" 

justice  done  her,  she  ought  to  have  been  free  ;  and  this  he  heard  entiUedTT 

sundry  times  from  his  uncle  when  talking  the  matter  over.      The  freedom  is 

•'  ^  ^  proper  tes- 

counsel  for  the  defendant  objected  to  reading  the  evidence  to  the  timony  in 

|«-Y  favor  oflhe 

J      *•  petitioner. 

The  court,  Chast^  Ch.  J.,  overruled  the  objection,  and  deter- 
mined it  should  be  given  to  the  jury. 

15. 
Paobam  v.  IsABELL.  March  T.  1808.    2  Hen.  &  Munf.    Rep. 
193. ;  S.  C.  1  Hen.  &  Munf.  387. ;  Shslton  v.  Barboub» 
2  Wash.  Rep.  64. ;  Lss,  ex'r  of  Daniel,  v.  Cookb,  1  Wash. 
Rep.  306. 1  HupoxNs  v.  WmgHTS,  1  Hen.  &  Munf.  134. 

This  was  an  issue,  whether  the  complainant  was  a  free  person  or  The  off- 
a  slave.  The  ground  on  which  the  complainant  claimed  her  freedom  S"e°m™v^ 
was,  that  she  was  descended  from  an  Indian,  who  had  been  import-  3ence  the 

,  '^  record  of 

ed  in  this  country  under  such  circumstances  as  would  not  justify  the  judg- 
her  detention  in  slavery ;  and  on  which  ground  her  mother  Nanny  Sther  «S?" 
had  recovered  her  freedom  of  one  Mayes,  her  master.     The  ver-  '°  J*^®' 

/•  !•  iw  of  the  m  - 

diet  and  judgment  of  the  court  in  favor  of  Nanny,  the  mother  of  therin  a 
the  ptaintiflT,  was  given  in  evidence.  Verdict  for  the  complainant,  freedom, 
and  the  defendant  appealed  to  this  court. 

The  court.  Tucker,  Roaney  and  Flemmgy  Ts.,  held,  that  the  record 
of  the  verdict  and  judgment  upon  a  writ  of  inquiry,  in  a  suit  by 
the  mother  of  the  plaintiff  against  a  third  person,  in  which  record 
the  ground  of  the  judgment  does  not  appear,  may  be  given  in  evi- 
dence to  prove  that  the  mother  Kad  recovered  her  freedom  ;  not  that 
she  was  entitled  to  it  "by  reason  of  being  descended  in  the  mater- 
nal line  from  an  Indian  ancestor  imported  into  this  state  since  the 
year  1705:"  but  the  question  on  ^hal  grottnd  the  judgment  in  that 
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suit  wu  rendered,  and  whether  the  defendant  was  bom  after  the 
mother  acquired  her  right  to  freedom  or  not,  ought  to  be  left  open. 
Per  Tucker,  J.     How  far  a  verdict  inter  alias  is  admissible,  either 
as  conc/tmoe,  or  only  as  presumptice  evidence  in  suits  respecting  free- 
dom, I  think  may  be  shown  by  the  following  case  :    a  female  held 
in  slavery  recovers  her  freedom  by  judgment  in  the  court  of  one 
county  or  district ;  she  removes  to  another  county  or  district,  with- 
out a  certificate  of  her  freedom  ;  is  taken  up  as  a  runaway ;  ad- 
vertised and  sold  as  such  under  the  act  concerning  runaways.  She 
brings  another  suit  for  her  freedom  againat  her  new  master.     Can 
it  be  required  of  her  to  do  more  than  to  produce  the  former  record 
of  her  recovery,  with  an  averment  that  she  is  the  same  person  1 — 
I  conceive  not ;  and  that  such  record  is  conclusive  against  all  the 
world,  unless  the  judgment  can  be  impeached  by  a  person  whose 
title  was  atUecederU  to  the  recovery,  on  the  ground  of  fraud  and 
collusion  between  herself  and  the  defendant  against  whom  she  had 
recovered,  or  whose  title  was  paramount  to  tliat  of  the  defendant, 
and  who  would  not  have  been  barred  by  the  act  of  limitations,  if  he 
had  brought  an  action  of  detinue  for  her  as  his  slave.     Now,  let  us 
suppose,  that  at  the  time  she  was  apprehended  as  a  runaway,  and 
sold,  she  had  a  child  with  her,  who  should  also  be  sold  as  a  slave, 
would  it  not  be  competent  for  this  child  to  produce  the  record  of 
the  mother's  recovery,  and  aver  that  she  was  bom  after  the  com- 
mencement of  the  suit,  or  the  day  of  the  writ  purchased.     And 
if  she  proved  this,  would  not  the  record  be  conclusive  evidence  in  her 
favor  against  all  the  world,  except  as  before  mentioned.     And  if 
it  would  be  conclusive  evidence  in  that  case,   as  I  hold  it  would, 
could  she  not  avail  herself  of  that  record  as  circumstantial  evi- 
dence, to  prove  her  right  to  freedom,  under  a  prior  right  thereto,  in 
her  mother,  if  the  child  should  happen  to  be  born  befarey  instead 
of  after  the  writ  purchased  in  that  suit  ?     I  am  decidedly  of  that 
opinion  also.     For  if  the  child  be  let  in  to  prove  the  fact  that  her 
mother  was  a  free  woman  by  hearsay  testimony,  ought  she  not  to 
be  let  in  to  prove  it  by  a  judgment  ?     I   am  of  opinion  that  the  re- 
cord maybe  admitted  as  evidence ;  that  Nanny,  one  of  the  plain- 
tiffs in  that  suit,  was  a  free  woman,  or  entitled  to  her  freedom  on 
the  day  of  the  emanation  of  the  writ  in  that  suit ;  leaving  it  open 
to  both  parties  to  show  upon  what  ground  that  judgment  was  ren- 
dered ;  and  also^  whether  the  present  plaintiff  was  bom  before  or 
after  the  emanation  of  the  writ  in  that  suit. 
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(C.)  Of  the  damages. 

1. 

PmLLis  V.  Gentin.     March  T.  1836.    9  Louisiaiia  Rep,  208. 

Phillis  was  a  statu  libera  m  Pennsylvania,  to  serve  until  she  was  Damapi 
28  years.     She  was  transferred  to  and  from  various  persons,  until  ^  ho\J^ 
the  defendant  broug^ht  her  from  a  person  claiming  her  as  a.slave  l^y^^^ 
for  life. 

The  28  years  having  expired,  and  the  woman  having  been  ta- 
ken to  Ohio,  where  slavery  is  not  tolerated,  the  court  declared 
her  free.  And  as  to  the  damages,  they  observed,  **  we  think  they 
ought  not  to  be  allowed  against  the  defendant,  or  any  of  the  war- 
rantors, except  the  vendor,  who  first  violated  their  rights  by  sell- 
ing her  as  a  slave  for  life  ;  he  would  be  liable  to  vindictive  dama- 
ges in  a  suit  regularly  brought  for  that  purpose.  The  others,  who 
have  had  her  in  their  possession,  appear  to  have  been  possessors  in 
good  faith.^ 

Pleasants  v.  Pleasants.    April  T.  1800.    2  CalPs  Rep.  350. 

Held  by  the  court,  that  negroes  and  nmlattoes,  recovering  free-  ibid. 
dom,  are  not  entitled  to  damages  for  detention,  or  to  an  account 
of  the  profits  of  their  labor,  while  held  in  slavery. 

S. 

Thompson  v.  Wilmot.     Spring  T.  1809.     1  Bibb's  Rep.  422.  JZjw 

Held  by  the  court,  Bibb,  Ch.  J.,  that  where  the  defendant  has  be 'given 
reasonable  ground  to  believe  the  person  in  servitude  is  his  slave,  T'}.^'^  ^ 
only  nominal  damages  would  be  given  for  the  detention ;  but  had  rea- 
where  the  party  held  a  negro  in  servitude  after  the  period  at  which  ground  to 
he  himself  contracted  to  emancipate  him,  actual  damages  were  p^^^^ 
decreed.  om  his 

fllaye. 

4. 
Matilda  v.  Crbnshaw.    March  T.  1833.    4  Yerger's  Tenn. 

Rep.  299. 

This  was  an  action  of  trespass,  brought  by  the  plaintiff,  Matilda, 
against  the  defendant  The  foHowing  facts  were  agreed  on  :  That  bellb^^ 
on  the  15th  of  June,  1825,  and  long  before,  the  defendant  held  the  ^l'^^'  ^^ 

who     DM 

plaintiff  to  labor  as  his  slave  ;  on  that  day  she  sued  out  her  writ  in  ivcoyered 
52 
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her  free-  trespass  against  the  defendant,  returnable  to  tbe  succeeding  term  ; 
maiiitiin^^  at  whIch  term  she  declared  against  the  defendant  for  an  assault  and 
an  action  battery  and  false  imprisonment ;  to  which  the  defendant  pleaded, 
pass  for  her  that  she  was  his  slave.  Upon  the  trial  of  the  issue,  the  jury  found 
services)  ^  verdict  in  favor  of  the  plaintiff  and  on  the  —  day  of  Apiil,  1827, 
whilst  she  gjj^]  judgment  was  rendered  in  her  favor.     From  the  said    15th 

was  so  neld  *      ° 

in  alavery.  June,  1825,  until  said  —  day  of  April,  1827,  the  day  on  which  the 
judgment  was  rendered,  the  defendant  continued  to  hold  the  plain- 
tiff to  labor  as  his  slave.  One  of  the  questions  in  this  case  was, 
whether  the  plaintiff  could  maintain  this  action  to  recover  damages 
for  detention  duiing  the  pendency  of  the  original  suit,  and  prior  to 
its  determination.  It  was  agreed,  that  if,  upon  the  facts,  the  court 
should  be  of  opinion  that  the  plaintiff  should  be  entitled  to  recover. 
Judgment  should  be  etitcred  for  her  for  the  sum  of  $20  per  annum, 
for  so^  long  a  time  as  the  court  should  be  of  opinion  the  defendant 
was  liable. 

Per  Cur.     Catroriy  Ch.  J.     Can  a  person  holden  in  slavery,  but 
who  by  a  suit  has  established  her  right  to  freedom,  bring  a  second 
suit  to  recover  for  profits  produced  by  her  labor  to  him  who  held 
her  as  a  slave  1     Is  the  first  suit,  in  which  nominal  damages  were 
recovered,  an  estoppel  to  a  second  recovery  1     Both  the  actions 
are  in  trespass  vi  et  armis.     But  the  first  for  freedom  tries  the  title, 
as  an  ejectment  in  cases  of  land  ;  slave  or  no  slave,  is  the  issue, 
which  has  never  been  holden  in  this  state  to  involve  the  question 
of  hire.     We  borrowed  the  form  of  action  from  our  sister  states, 
especially  Virginia,  where   the   same   rule   of  practice   prevails. 
Pleasante  v.   Pleasants,  2  Call's  Rep.  277.  293.  299.     That  the 
slave  cannot  sue  the  master,  is  a  general  rule.    A  suit  for  freedom 
tries  the  fact,  whether  the  plaintiff  is  a  slave.     This,  established  by 
a  verdict  and  judgment,  concludes  the  defendant  to  the  suit  for 
freedom'  from  controverting  the  right,  as  in  cases  of  ejectment, 
where  trespass  quare  clausum  fregit  is  brought  to  recover  mesne. 
Bull.  N.  P.,  87.     But  the  judgment  in  the  freedom  suit  will  only 
relate  to  its  commencement,  and  estop  the  defendant  to  that  time  ; 
if  wages  and  damages  for  previous  time,  and  because  of  previous 
abuse  are  claimed,  the  controversy  will  again  result  in  one  of  title. 
This  is  in  analogy  to  the  rent  for  mesne  profits  of  land,  in  which 
case  the  recovery  in  ejectment  b  conclusive  evidence  of  title  from 
and  after  the  commencement  of  tbe  action  ;  before  the  right  has 
not  been  adjudged  Bull.    N.  P.  87.;  Adam's  333,  4,  5.     The 
defendant,  Crenshaw,  being  estopped  to  controvert  tbe  freedom  of 
Matilda,  or  to  say  he  rightfully  held  her  to  service  from  and  after 
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the  commencement  of  the  suit  for  title,  and  her  capacity  to  sue  ba- 
ring been  established ;  the  next  question  is,  how  much  can  she  re- 
cover? From  the  15th  of  June,  1825,  to  the  —  day  of  April, 
1827,  she  is  entitled  to  recover  at  the  rate  of  j|(20  per  annum. 

5. 
Matilda  v.  Crenshaw.    March  T.  1833.    4  Yerger's  Tenn. 

Rep.  299. 

Trespass. 

Matilda,  the  plaintiff,  havmg,  in  a  former  suit  against  the  de-  Money 
fendant,  established  her  right  to  freedom,  brought  this  action  to  piajmiff^ 
recover  wages  during  the  pendency  of  the  original  suit,  and  up  to  ^.  necea- 
final  judgment ;  the  de/endant  having  continued  to  hold  her  as  his  pended  in 

slave.  establiBh- 

"  "  '^"  ing    his 

Per  Cur.     Catron,  Ch.  J.     Matilda  spent  fifty  dollars  in  prose-  jlf^^^"^ 
cuting  her  suit  for  freedom.     It  is  admitted  the  expense  was  ne-  as  attor- 

iiGv's  fees 

cessary.     Can  this  her  recovered  in  the  present  action  ?    Nothing  &i.,  i«  re- 
is  better  settled  than  that  things  may  be  laid  in  aggravation  of  coveraWe. 
damages,  and  that  the  whole  damage  sustained  by  the  tort,  may  be 
recovered  in  actions  of  trespass  vi  et  armiSf  or  trespass  quare  clau- 
turn  fregU.     Bull.  N.  P.,  21.  89.;  Adam's  332,  3.      The.  fifty 
dollars  will  be  added  to  the  wages. 


(D.)  Of  the  juimmeft. 

L 

Alexander  v.  Stokelt.  Sept.  T.  1821.  7  Serg.  &  Rawle's 
Rep.  299.  S.  P.  Shelton  v.  Barbour,  2  Wash.  Rep.  64. ; 
PsaRAM  V.  IsABELL,  2  Hen.  &  Munf.  193. 

Homme  repkgiando,  brought  by  Susannah  Stokely  against  Alex-  ^  j^^^. 
ander,  to  try  the  right  of  the  plaintiff  to  the  services  of  ia  negro  ^^^^^^ 
girl  called  ^ance.     The  record  of  a  judgment  of  the  court,  in  a  in  favor  of 
case  where  Milley,  the  mother  of  Nance,  was  complainant,  and  jg   conciu- 
Mrs.  Stokely  defendant,  and  where  the  court  found  Milley  a  free  "Jncr^- 
person,  and  not  a  slave,  was  offered  in  evidence.     The  evidence  gainst  the 

.  defendant, 

was  objected  to,  and  rejected  by  the  court.  or  one 

Per  Cur.     Nance  was  born  after  her  mother  became  a  free  a^ciSd"^ 
woman ;  and  the  question  is,  whether  Susannah  Stokely  is  estop-  of  tiie 
ped  by  this  judgment  from  now  averring  contrary  to  the  title  thus  bom  after 
found  that  Milley  was  her  slave.     I  do  not  propose  the  question,  ^^U^  *' 
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nhetlier  it  10  eTidence  to  go  to  the  jory,  on  the  isiae  on  trial ,  b«t 
on  the  ground  of  its  oonclunveness.  A  recovery  m  any  $uU  upam, 
iisve  jainedf  an  maUer  of  Htfe,  U  conctusioe  on  the  eubjeel  mailer  qf 
Utle.  An  allegation  on  record,  upon  which  issue  has  heen  once 
taken  and  found,  is,  between  the  parties  taking  it  and  their  privies, 
conclusive  according  to  the  finding  thereof,  so  as  to  estop  the  par- 
ties, respectively,  from  again  litigating  that  fact  once  so  tried  and 
found.  Now,  nothing  can  be  clearer  than  this,  that  the  children 
are  privies  in  bl  ood  to  their  mother ;  and  so  far  as  it  regards 
the  state  of  the  mother^  whether  a  slave  or  free  at  the  time  of  their 
birth,  are  privies  in  estate.  It  is  unnecessary  to  decide,  whether 
children  would  be  bound  by  judgment  against  their  mother  on  a 
question  of  their  freedom ;  yet,  even  to  support  that  doctrine,  there 
is  very  high  authority. 

In  the  case  of  a  child  claiming  to  be  free,  because  the  mother  in 
a  suit  wherein  the  same  person  was  a  party  claiming  the  services 
of  both,  was  adjudged  free,  on  an  allegation  appearing  on  the 
record  precbely  found  that  the  mother  was  free  when  the  chQd 
was  bom,  I  can  entertain  no  doubt  but  on  principles  of  reason  and 
authority,  the  judgment  is  conclusive  as  to  the  freedom  of  the  child- 
The  first  step  the  defendant  must  take,  would  be  to  prove,  that  the 
mother  was  a  slave  ;  partue  nqtdiur  venirem.     The  child  is  born 
free  according  to  the  condition  of  the  mother  ;  and  if  an  action 
wherein  the  person  claiming  the  services  of  the  child  is  one  party, 
and  the  mother  b  the  other  party,  she  has  been  declared  free  by  the 
judgment  of  a  court  of  competent  jurisdiction,  that  matter  cannot 
again  be  called  in  question.     The  child  with  the  record  in  his 
hand  cannot  be  held  in  starery  or  servitude.    There  is  an  end  to  the 
question  as  to  the  mother.   The  condition  of  the  mother  is  changed, 
and  it  would  shake  our  understandings,  if  the  law  were  so  that  a 
child  whose  mother  by  law  had  been  free  before  her  birth  should, 
notwithstanding,  be  born  a  servant  or  slave.    In  all  personal  actions 
concerning  goods,  chattels,  and  debts,  a  recovery  in  one  action  is 
a  bar  in  another,  and  there  is  an  end  of  the  controversy.     Coke*s 
Preface  to  his  Eighth  Reports.     The  judgment,  which  b  the  fruit 
of  the  action  concludes  the  existence  of  the  right.    If  this  child  had 
been  born  after  the  judgment  in  favor  of  the  mother,  it  could  not  be 
pretended  that  the  plaintiff  below  could  retain  her  as  a  servant; 
yet  this  judgment  has  relation  to  the  condition  of  the  mother  when 
the  child  was  born,  which  has  been  conclusively  settied  to  be  that 
of  a  free  woman. 
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The  judgment  is  final  (ox  its  own  proper  use  and  object ;  and 
if  conclusive  on  its  subject,  by  way  of  bar  to  future  litigation,  for 
the  thing  thereby  decidad.  The  judgment  was  on  the  very  right 
to  hold  the  mother  in  slavery.  That  judgment  was,  that  she 
ceased  to  be  a  slave  long  before  the  birth  of  this  child.  That  was 
the  immediate  right  in  demand  :  the  whole  right  of  Ae  plaintiff  in 
this  action  hung  on  that  inquiry.  She  claimed  by  and  through  the 
mother. 

Freedom  or  slavery  of  the  mother  was  the  substantial  matter  in 
issue  in  both  suits.  A  case  in  the  Year  Book,  ISth  Ed.  lY.  2,  3,  4, 
comes  up  to  this.  It  was  trespass  for  taking  a  villein.  The  ancestor 
of  the  villein  had  answered  in  a  former  8uit»  in  which  it  had  been 
alleged,  that  he  was  a  villein  regardant ;  that  he  was  free,  and  not 
a  villein  in  manner  and  form  as  alleged ;  and  it  was  so  found.  The 
son  of  the  supposed  villein  relied  on  this  finding  as  an  estoppel ; 
and  it  was  held  so. 

The  court  erred  in  not  admitting  this  evidence.  It  was  not  only 
relevant,  but  conclusive.  Strictly  speaking,  as  the  former  judg« 
ment  was  not  pleaded,  it  may  not  be  considered  a  legal  estoppel ; 
yet  it  was  conclusive  in  evidence  on  the  right  of  these  parties. 

2 
Vaughan  v.  Phebb,  a  woman  of  color.    Jan.  T.  1827.     Mar- 
tin &  Yerger's  Tennessee  Rep.  1. 

Phebe  sued  Yaughan  in  the  court  below  in  an  action  of  trespass  a  judg- 
and  false  imprisonment.  Yaughan  pleaded,  that  Phebe  was  a  slave,  ™r"of't? 
and  his  property.     To  which  plea  Phebe  replied,  denyhig  she  was  ^^e^m  of 
a  slave,  and  the  property  of  Yaughan.     Upon  which  replication  aunt  of  the 
issue  was  joined.     At  the  trial  in  the  mnrt  below,  the  plaintiff  of-  S^^o^T'S" 
fered  to  read  to  the  jury  the  record  of  a  verdict  and  judgment  of  ^^'  ^^ 
the  superior  court  of  Prince  George  county,  (Yirginia,)  in  the  Indian  a^ 
suit  of  Tab  et  el.  v.  Littlcbury  Tucker?  which  record  established  the  ^^2  „. 
fact,  that  Tab  had  in  that  suit  recovered  her  freedom,  on  account  ^^'.^^  ^ 

rri  evidence 

of  her  descent  from  Indian  ancestry.  Tab  proved  to  be  the  maternal  inasaitfor 
awU  of  the  phmtiff.  The  defendant  objected  to  the  admission  of  m  f^^'u  to 
this  record  as  evidence  ;  but  the  court  overruled  his  objection,  and  '^raa*^ 
the  record  was  read  to  the  jury.  To  whiA  opinion  of  the  court  repatation 
the  defendant  excepted.  istence   of 

Per  Ctar.  Crabb,  J.    Did  the  court  err  by  receiving  the  verdict  SHoi^^.^ 
and  judgment  in  the  suit  of  Tab  and  others  v.  Tucker?  That  was 
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a  suit  by  Tab  for  her  freedom.  She  obtamed  a  judgment  in  her 
favor  on  the  ground  that  she  was  descended  from  Indian  ancestors, 
as  appears  from  the  record.  Tab  was  the  maternal  sister  of  Beck, 
who  was  the  mother  of  Phebe.  We  think  that  hearsay  evidence, 
that  the  maternal  sister  of  one  of  Phebe's  ancestors  was  alwajrs 
reputed  to  have  been  descended  from  Indian  ancestors,  or  that  she 
was  reputed  to  be  free,  as  having  been  descended  from  Indian  an* 
cestorsy  would  be  some  evidence,  in  a  case  of  pedigree,  to  show 
that  Phebe  also  was  descended  from  the  same.  And,  therefore, 
we  consider  the  solemn  verdict  of  a  jury,  upon  proofs  produced  to 
them  many  years  ago,  and  with  the  judgment  of  the  court  upon 
it,  full  as  good  evidence,  to  say  the  least  of  it,  of  what  was  con- 
sidered the  truth  in  those  days. 

We  do  not  consider  the  question  as  to  the  introduction,  for  any 
purpose  of  verdicts  between  others  than  parties  and  privies,  as  in- 
volved in  the  determination  of  this  case  in  any  manner  whatever. 
Nor  is  any  opinion  given  as  to  the  admissibility  of  judgments,  ex- 
cept in  the  single  case  of  a  verdict  and  judgment  offered,  as  hear- 
say evidence  in  a  case  of  pedigree,  as  in  the  .case  before  us.  Such 
a  verdict  and  judgment  was  held  to  be  admisatble  by  the  court  of 
appeals  in  Virginia,  in  Pegram  v.  Isabel,  2  Hen.  &  Munf.  19S. ; 
and  we  believe  properly. 

Sylvia  and  Phillis,  by  next  friend,  v.  Covet.  March  T.  1833. 

4  Yerger's  Tennessee  Rep.  297. 

■ 

A.  aad  B.,  ^^^^  ^^  ^  ^^^^  ^^^  ^7  ^^®  plaintiffs,  who  are  people  of  color, 
^7T"fii^d  &llcfi»"^S  ^^^7  have  instituteda:suit  lor  fxeedom,  and  that  they  are  ap- 
their  bill,  prehcnsivc  that  the  defendant^will  convey  them  away  and  sell  them ; 
xh&FS^y  and  they  pray  that  he  be  restrained,  and  thai  they  be  taken  out  of 
ted  g^^*  ^**  hands,  &c.  An  attachment  was  awarded,  by  virtue  of  which 
^a'  ^^\  ^^^  plaintiflfs  were  taken  out  of  the  custody  of  the  defendant.  To 
they  were  this  bill  the  dcfeifllant  demurred,  relying  for  cause  principally  upon 
m?J^ihe^  the  ground  that  the  act  of  1*617,  ch.  103.,  had  provided  the  plain* 
i*^S^^.  ^ff  ^  remedy.  The  circuit  court  sustained  the  demurrer,  dismissed 
17  them  (he  bill,  and  taxed  Myrick,  the  next  friend,  with  all  the  costs, 
state,  and  Per  Cur.  Green,  J.  'Vhe  court  erred  in  allowing  the  defendant's 
and  mj'  demurrer.  The  act  of  1817,  authorizing  the  court  in  which  the 
ingthat  he  g^J(  (q^  freedom  may  be  pending,  or  a  judge,  or  a  justice  in  vaca- 
ed ;  and  tiou,  to  make  an  order  requiring  a  defendant  to  give  security,  or, 
SSchmem  on  failure,  requirmg  the  sheriff  to  take  and  keep  the  plaintiff  in  his 
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custody,  docs  not  take  away  the  jurisdiction  of  a  cdurt  of  chan-  to  have 
eery  in  such  a  case.    See  1  Ten.  Rep.  478. :  2  Bro.  C.  C.  218. :  ^fm«eive8 

'     "  *      *  t&lc6ii    out 

2- Wash.  Rep.  121.     The  powers  of  a  court  of  chancery  are  more  of  his 
ample  than  those  of  a  court  of  law,  even  under  thb  statute  ;  and  ii^\^'  ^pl 
it  might  often  be  advisable  to  file  a  bill,  rather  than  resort  to  the  J^^  ^^'"^ 
remedy  provided  by  the  act  of  181 1.     The  party  may,  at  his  elec-  the'  bill 
*on,  resort  to  either  mode  of  proceeding.    Judgment  reversed.      Tuftai^, 

.";.  notwith-     • 

standing 
the    act  of 
1817,   ch. 
-— '— .  103. 


(XXL)  OF  THE  ACTION  TO  RECOVER  SLAVES. 

Bass  v.  Bass.    Feb.  T.  1810.    4  Hen.  &  Munf.  478.  may  ^hT^ 

An  action  of  detinue  may  be  maintained  for  an  infant  negro  wh^dSt*^ 

child  of  such  a  master  without  any  other  description.  naming  the 

•  ^ 

8.  r 

Caldwvu:.  v.  Fbnwick.    Fall  T*  1834.    2  Dana's  Rep.  332. 

Fenwick  sued  Caldwell  in  detinue  for  two  riaves  ;  one  of  them,  ^^^  ^.^ 
it  appeared,  was  dead  before  the  commencement  of  the  suit.   And  not    lie 
the  question  was,  whether  the  action  cauid  be  maintained  for  or  who  died 
on  account  of  the  slave  that  was  dead.  *  ^J®f  ®  ^* 

action  W88 

Per  Cur.  JVicAo/oa,  J. '  It  seems  to  us  that  it  cannot  The  frame  brought 
of  the  action  and  principles  of  pleading  forbid  it  Detinue  is  a  mode 
of  action  given  for  the  recovery  of  a  specific  thing,  and  damages  for 
its  detention*  Though  judgment  is  rendered  for  the  plaintiff  for  the 
alternate  value,  provided  the  thing  cannot  be  had,  yet  the  recovery 
of  the  thing  itself  is  the  main  object,  and  inducement  to  the  allow- 
ance of  the  action.  The  thing  sued  for  has  to  be.specifically  de- 
scribed in  the  writ,  declaration,  judgment,  and  execution,  that  it 
may  be  distinguished  from  other  things  of  the  same  species.  The 
action  is  not  adapted  to  the  recovery  afene  of  the  value  of  the 
thing  detained ;  nor  can  it  be  maintained  therefor.  The  alternate 
judgment  for  the  value  is  but  a  mere  incident  to  the  judgment  for 
the  thing ;  nor  can  it  be  rightfully  rendered,  except  where  there  is 
a  ju(%ment  for  the  thing,  from  which  il  can  result  as  an  incident 
or  consequence.  It  would  seem  therefore,  to  be  an  indispensable 
CMsequence,  that  there  should  be  a  thing  sued  for.  A  demand 
for  a  dead  slave  does  not  fulfil  the  reqiurement 
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S. 

Saxwdbrs  v.  Woods.     March  T.  1833.     5  Yerger's  Tennessee 

Rep.  142. 

The  complainant  in  this  caae  alleges  in  his  bill,  that  the  slave  le- 
complain-  vied  upon  by.the  defendant,  as  the  property  of  his  son,  belongs  to 
^t  malfe  bim,  and  did  belong  to  him  at  the  time  of  the  levy,  and  prays  for  a 
tide'to^^a'  P^T^^^^^^  injunction.  The  defendant  insbts  that  the  slave  is  the 
Blare  levi-  property  of  complainant's  son,  and  was  given  to  him  by  complain- 
a  court  of  ant,  and  denies  that  complainant  had  any  right  to  him  when  levied 
wm^^diZ  ^^*  ^^^  proof  is  conflicting ;  several  witnesses  swearing  that  the 
miM  his  negro  was  only  loaned  by  complainant  to  his  son  to  crop  with  ; 
send  him  several  others  state  facts  and  circumstances  tending  to  show  that 
prosecute^  it  was  a  gift.  The  chancellor  below  dismissed  the  bill  without  prc- 
his  claim,  judice  to  the  rights  of  the  complainant  at  law.  From  this  decision, 
complainant  appealed  to  this  court. 

Per  Cur.  Catron,  Ch.  J.  The  reasons  why  a  court  of  equity 
does  interfere  to  restrain  an  officer  from  selling  the  slave  of  one 
for  the  debt  of  another,  are  stated  in  the  case  of  Loftin  v.  Espey 
and  Thomas,  4  Yerger's  Rep.  84. ;  and  will  not  be  repeated.  But 
to  authorize  the  complainant  to  ask  the  interposition  of  the  injunc- 
tion powers  of  the  court  to  restrain  the  sale,  he  must  show  clear, 
not  to  say  undoubted  title  in  himself.  If  the  title  is  to  be  ascertained 
by  the  complicated  swearing  of  witnesses,  as  in  this  case,  and  these 
relations  of  the  respective  parties,  the  court  of  chancery  ought  to 
send  the  issue  of  title  to  a  jury,  where  the  witnesses  may  be  seen 
and  heard  in  person.  Now,  this  might  be  attained  by  sending 
down  an  issue  to  be  tried  out  of  chancery,  holding  up  the  cause  in 
the  mean  time ;  but  there  is  an  overruling  objection  to  such  course ; 
it  would  supercede  the  action  of  detinue  to  a  great  extent  in  all 
cases  of  the  kind,  and  fill  the  courts  of  equity  with  the  most  ha- 
rassing litigation  by  way  of  experiment  in  advance  of  sending  down 
the  issue.  Every  case  would  depend  on  its  own  circumstances, 
whether  fit  to  be  sent  down  ;  and  it  is  to  be  feared  would  presently 
result  in  a  general  rule,  with  only  occasional  exceptions,  to  send 
down  all  cases,  in  subversion  of  a  tolerably  well-settled  practice, 
to  bring  detinue  for  the  slave  ;  and  if  there  was  apprehension  he 
might  not  be  had,  file  a  bill  to  retain  him  duiing  the  progress  of 
the  suit  at  law ;  a  practice  sanctioned  in  a  case  of  trespass  and 
false  imprisonment  for  freedom  at  this  term,  m  Covey  v.  Myrick. 
Where  the  right  is,  therefore,  not  clearly  proved  for  eonpkinant. 


t' 
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the  bill  must  be  dismissed  ;  which  we  think  was  correctly  done  in 
this  cause,  although  the  complainant  shows  by  his  witnesses  a 
strong  case,  and  that  it  is  highly  probable  he  never  did  give  the 
slave  to  his  son.  This  proof,  however,  is  much  weakened  by  the 
evidence  on  the  part  of  the  defendant,  making  a  fit  case  for  a  jury, 
and  an  i^nfit  one,  of  course,  to  be  tried  by  a  chancellor.  The  de- 
cree will  be  affirmed,  and  the  complainant  left  free  to  proceed  at 
law.     Decree  affirmed. 

4. 
Baker  v.  Beasly.     March  T.  1833.     4  Yerger's  Rep.   570. 

This  was  an  action  of  detinue.  The  plaintiff  declared  for  two  in  detinue 
slaves.  The  jury  found  for  him,  and  assessed  six  hundred  dollars  shvea^^^e 
as  the  joint  value  of  the  two  slaves,  without  severing  the  value  as  ju^y  should 

''  f  Kj  jg^jj  ^  sepa- 

to  each.  rate    value 

Per  Cur.  Catrou,  Ch.  J.  Two  slaves  were  sued  for.  Their  value  or  it  will 
is  jointly  assessed  at  six  hundred  dollars.      This  is  erroneous.  ^®  ®"*^'* 

1  Chit.  Plead.  122. ;   1  Yerg.  Rep.  170. ;  10  Coke's  Rep.  119. ; 
S  Vin.  Sup.  192. ;  2  Starkie's  Ev.  495. ;  Higginbotham  v.  Rucker, 

2  Call's  Rep.  313.  Some  of  the  slaves  sued  for  might  be  delivered, 
and  others  it  might  be  impossible  to  deliver,  because  of  death,  pend- 
ing the  suit.  In  the  nature  of  things  the  value  of  each  slave  must 
be  assessed.     Judgment  reversed. 

5. 
CoRirwALL  v.  Truss.     March  T.  1811.     2  Munf.  Rep.   194. ; 

Higginbotham  v.  Rucker,  2  Call's  Rep.  313. 

In  an  action  of  detinue  for  slaves  the  jury  assessed  a  gross  sum,  in  an  ac- 

and  judgment  was  entered  on  the  verdict.  ^^"^  ^°  '®' 

The  court  reversed  the  judgment,  and  remanded  the  cause,  with  f  laves  the 

mstructions  to  ascertam  the  separate  prices  of  the  slaves.  assess  sepa- 

rate daiuar 
ges. 

6. 
Chinn  and  Wife  v.  Respass.     Fall   T.   1824.       1  Monroe's 

Rep.  25. 

Held  by  the  court,  Boyle^  Ch.  J.,  that  one  joint  tenant,  or  ten-  tenant  can- 
ant  in  common,  cannot  maintain  an  action  against  his  co-tenant  to  °^"j\  an^"e- 
recover  possession  of  a  slave.  tion  against 

*^  his   co-te- 

jiant  to  re- 
53  cover 

slaves. 
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7. 
Austin's  Executor  v.  Jones.    June  T.  1821.     Gilmer's  Vir- 
ginia Rep.  341. ;  Caldwell  v.  Fbnwick,  2  Danas'  Rep. 
333.  J  Carrol  v.  Early,  4  Bibb's  Rep.  270. 

In  detinue  Austin's  executor  brought  detinue  against  Jones,  for  several 
the  jury  negro  slaves  by  name,  and  of  specified  value  ;  among  thera  was 
found  for  onc  Called  Beck.  The  defendant  pleaded  non  deiinet.  There  was 
tiff  ?^°"  a  verdict  for  the  plaintiff;  but  the  jury  found  also,  that  Beck,  who 
■Ja^e  men-  ^^s  included  in  the  first  part  of  the  verdict,  died  after  suit  brought, 
but  tiiatshe  and  no  damages  were  given.  The  court  gave  judgment  for  all  the 
since  the  slaves  but  Beck  ;  of  her,  no  mention  was  made  in  the  judgment, 
hfoi^t,      ^^^  plaintiff  appealed. 

the  court  CoalteTy  J.  -The  appellant  brought  an  action  of  detinue,  in  the 
rertheieas  superior  court  of  law  for  Hanover  county,  against  the  appellee, 
ment  ^  for  ^^^  ^  negro  Woman  slave,  named  Beck,  of  the  value  of  $400,  and 
the  slave,     for  her  two  sons,  Paul,  of  the  value  of  400,  and  John,  of  the  value 

or  for  her 

value ;  the  of  $300.  The  jury  found  for  the  plaintiff  the  negro  Beck,  of  the 
be^  put  value  of  $475,  Paul,  of  the  value  of  $375,  and  John,  of  the  value 
in   issue     q[  $300.     They  then  proceed  in  these  words  :  "  We  further  find 

by    plea  ^  ^  r 

jndsiarrHn  the  Said  woman.  Beck,  has  departed  this  life,  since  the  institution 
BncfcT"'  of  this  suit,  to  wit,  during  the  present  year.**  They  do  not  find 
any  damages  for  the  detention  of  either  of  the  slaves.  The  court 
gave  a  judgment,  in  the  usual  form,  for  the  negroes,  Paul  and 
John ;  at  the  bottom  of  which  judgment  is  this  entry :  "  No  judg- 
ment being  given  for  the  negro  woman  named  Beck  in  the  decla- 
ration mentioned,  or  her  value,  the  jury  having  found  in  their  said 
verdict  that  she  has  departed  this  life  since  the  institution  of  this 
suit,  to  wit,  during  the  present  year.**  To  this  judgment  a  super- 
sedeas was  awarded. 

I,  at  first,  was  inclined  to  be  of  opinion,  that  the  jury  had  a  right 
to  find  the  slave  Beck  for  the  plaintiff,  and  to  fix  a  nominal  value, 
at  least ;  and  although  they  h^d  fixed  a  real  value  in  their  verdict, 
yet  there  being  no  motion  for  a  new  trial,  on  the  ground  that  the 
value  was  too  high,  this  court  might  presume  it  was  well  ascertained, 
because  the  defendant  may  have  sold  her  for  $475.  Although 
dead,  she  might  be  considered  as  between  these  parties,  to  be  of 
that  value,  and  consequently,  that  the  court  could  give  judgment 
for  her,  so  that  the  plaintiff  might  recover  her  value  so  ascertained. 
Had  I  been  confirmed  in  this  opinion,  then  I  should  have  been 
for  reversing  the  judgment ;  and  would  cither  have  concurred  in 
entering  a  judgment  for  Beck,  of  the  value  fixed  by  the  jury,  or  I 
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would  have  sent  the  cause  back,  with  liberty  to  the  appellee  to 
move  the  court  for  a  new  trial ;  in  order  that  it  might  be  seen 
whether  there  was  any  such  reason,  as  above  supposed,  for  valu- 
ing a  dead  slave  at  $475.  If  I  could  have  so  sent  it  back,  justice, 
I  think,  would  have  required  me  to  do  so  ;  not  only  because  this 
is  a  new  case,  unsettled  by  any  of  the  courts,  but  because  the  jury, 
in  the  first  part  of  the  verdict^  having  found  this  slave  for  the  plain- 
tiff as  though  she  was  alive,  may  have  thought  it  was  their  duty  to 
value  her,  as  if  alive  ;  and  I  think  it  but  right  to  presume,  that  no 
such  reason,  as  above  supposed,  for  assessing  the  value  even 
higher  than  that  laid  in  the  declaration  existed,  because  the  court 
refuse  to  give  judgment  for  that  value,  or  to  say  any  thing  in  rela- 
tion to  it  which  could  induce  such  a  supposition. 

I  had  at  first  doubted,  whether  it  was  not  an  error  for  the  jury  to 
find  a  greater  value  than  that  laid  in  the  declaration  ;  but  I  find  it 
otherwise  settled  in  Rigger's  adm'r  v.  Alderson,  1  Hen.  &  Munf. 
54. ;  in  which  case  the  court  also  expressly  says,  the  value  is  to  be 
fixed  at  the  time  of  the  verdict.  Why  ?  Recause  the  value  may  have 
increased,  even  beyond  the  plaintiff's  own  estimate  when  he  sued ; 
in  fact,  the  court  there  say,  it  is  not  important  that  the  value  should 
be  laid  in  the  declaration,  (I  presume  this  is  intended  after  verdict,) 
because  the  jury  are  to  fix  the  real  value  at  the  time  of  the  verdict. 
Rut  if  they  are  to  give  the  plaintiff  the  increased  value  at  that  time, 
they  cannot  take  an  anterior  date,  so  as  to  fix  a  greater  value  on 
the  defendant,  when  he  cannot  go  back  to  an  anterior  date  so  as 
to  establish  a  less  value.  On  further  reflection  and  consideration, 
however,  I  have  come  to  the  conclusion,  that  in  the'  case  of  the 
death  or  destruction  of  the  property,  there  can  be  no  verdict  or 
judgment  for  the  specific  thing  ;  but  that  the  regular  course  would 
be  for  the  jury,  in  responding  to  the  whole  issue,  to  find  property 
in  the  plaintiff,  and  damages,  if  any,  for  the  detention,  and  the 
death  or  destruction  of  the  property  since  the  suit,  in  order  to 
show  why  the  value  was  not  assessed  ;  and  the  judgment  will  be 
for  those  damages  only,  ^and  the  costs.  If  g^at  profits  had  been 
received,  either  by  a  sale,  great  hires,  or  otherwise,  by  the  defend- 
ant, I  incline  to  think  the  jury  might  give  damages  for  the  deten- 
tion, according  to  what  the  defendant  had  actually  received  ;  but 
as  to  the  value,  the  time  of  ascertaining  it  b  correctly  laid  down 
in  the  case  in  this  court  above  referred  to ;  and  nothing  could  jus- 
tify finding  any  value  as  to  property  dead  or  destroyed  by  act 
of  Grod.     Even  in  mac  of  destruction  by  act  of  the  party,  the 
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jury  can  only  give  redress  by  way  of  damages  for  detention,  or  pri- 
vation of  property  ;  for  they  cannot  say  that  property  dead  or  de- 
stroyed 13  of  any  value.  Suppose  the  slave  had  died  five  years  be- 
fore the  verdict  found,  the  suit  having  been  pending  a  long  time, 
and  the  jury  were  asked  to  assess  hires,  or  damages,  for  the  deten- 
tion to  the  date  of  the  verdict  ;  could  not  the  defendant  show  that 
no  such  hires  had  been  received,  for  that  the  negro  was  dead  ? — 
But  say  she  was  not  dead,  but  that  five  years  before  the  verdict  she 
had,  by  the  visitation  of  God,  become,  and  had  remained  so  or 
since  a  confirmed  maniac,  and  a  perpetual  expense  ;  would  full 
hires  according  to  her  anterior  value  be  given,  down  to  the  date  of 
the  verdict  1  Could  he  not  show  this  also  as  to  her  value  ?  or  must 
the  jury  find  her  value  as  before  that  vbitation  1  We  are  not  at 
liberty,  nor  are  the  jury,  to  speculate  on  the  chances  that  she  would 
not  have  died,  or  been  thus  visited,  had  she  not  been  detained  from 
the  plaintifi*;  or  that  he  might  have  sold  her,  and  laid  his  money 
out  in  other  slaves,  or  lottery  tickets,  and  thereby  gained  great  pro- 
fits. The  whole  injury  which  the  law  supposes  the  party  to  have 
sustained,  down  to  the  verdict,  is  the  reasonable  profits  to  that 
time  :  he  is  to  be  retributed  thus  far,  by  way  of  damages  for  de- 
tention, and  to  recover  back  the  property,  or  its  value,  at  that  time  ; 
if  the  slave  has  grown  up,  and  become  very  valuable  at  that  time, 
then  farther  to  detain,  is  doing  an  injury  to  that  amount ;  and  if  the 
property  is  not  delivered  up,  the  party  is  retributed  for  that  value, 
or  injury,  by  the  judgment. 

If  she  has  become  old  and  infirm,  her  hires  have  been  diminishing 
from  year  to  year,  and  her  value  now  is  $10,  though  it  was  an 
hundred  when  the  suit  was  brought.  Their  hires  down  to  the  ver- 
dict retribute  the  party  for  the  injury  of  detention,  and  the  slave 
or  her  then  value  compensates  the  whole  injury. 

This  is  the  injury  complained  of.  The  slave,  or  her  value,  is 
asked  in  the  declaration,  and  given  by  the  judgment ;  and  damages 
for  the  detention  are  also  to  be  settled  at  the  trial.  The  plea  puts 
these  matters,  as  well  as  the  title  of  the  plaintiff,  in  issue.  If  the 
title  only  is  found  for  him,  the  verdict  is  not  sufficient  to  authorize 
a  judgment  in  the  case,  unless  it  also  appears  by  the  verdict  that 
the  value  could  not  be  assessed.  It  is  as  necessary  so  to  assess  the 
value,  and  damages  for  detention,  as  to  assess  damages  in  assumpsit, 
where  the  plea  of  ti07i  assumpsit  denies,  as  well  the  whole  debt  as 
the  particular  amount  of  damages  claimed.  The  value  and  dam- 
ages  aie  equally  within  the  issue  in  this  case ;  and  evidence  is  as 
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necessary  to  ascertain  them  to  the  jury,  as  to  prove  the  same  due 
in  assumpsit ;  and  the  defendant  is  equally  entitled  to  show  that 
they  are  less  than  claimed,  in  this  case  as  in  that.  The  plaintiff 
proves  the  value  of  the  slave,  or  the  value  of  her  labor  at  one 
time ;  does  this  preclude  the  defednant  from  showing  that  she  was 
not  worth  so  much  at  that  time  1  Surely  not.  Will  he  be  denied 
the  right  of  proving  that  she  was  worth  less  at  a  subsequent  time, 
and  before  the  verdict  1  Surely  not :  unless  the  plaintiff  has  the 
privilege  of  fixing  the  time  when  she  shall  be  valued  ;  but  the  law 
correctly  fixes  that  time  at  the  date  of  the  verdict  Suppose  she 
had  not  been  dead  at  the  time  of  the  verdict,  but  both  her  arms 
had  been  amputated,  could  not  the  defendant  give  this  in  evidence 
on  the  inquiry  as  to  her  value  1  But  it  may  be  said,  the  jury  can- 
not find  that  she  is  dead,  for  if  so,  they  could  give  no  value,  and 
this  would  be  to  abate  the  suit ;  for  if  a  plaintSNras  to  sue  for  a 
slave,  and  state  in  his  declaration  that  she  was  dead,  a  demurrer 
would  lie.  Admit  the  last  proposition  to  be  true,  yet  the  death  of 
the  slave  after  the  suit  could  not  be  pleaded  in  abatement  or  bar, 
any  more  than  payment  of  an  account,  or  any  part  of  it,  after  an 
action  of  assumpsit  brought,  or  the  delivery  of  property  after  de- 
tinue. The  plaintiff  will  recover  his  costs,  and  also  any  damages 
the  jury  may  assess,  and  such  matter  will  come  out  on  the  general 
issue  which  general  issue  involves,  as  before  said,  the  just  retribution 
to  which  the  plaintiff  is  then  entitled,  ynder  the  claim  in  his  declara- 
tion. But  the  verdict  is  for  Beck,  of  the  value  of  $475.  If  this  value 
has  been  ascertained,  as  the  law  say  sit  should  be,  at  the  time  of  the 
verdict,  on  what  principle  could  the  jury  find  that  though  she  was 
dead,  she  was  worth  that  sum  ?  Is  not  such  verdict,  upon  its  face, 
manifestly  repugnant  and  void  1  The  action  of  detinue  is  little 
used  in  England ;  and  we  most  be  governed  by  general  principles 
and  by  analogy  to  the  redress  given  for  similar  injuries ;  and, 
also,  by  considering  the  rights  of  the  defendant  after  judgment  in 
this  particular  action.  It  is  laid  down  in  one  case,  that  in  detinue 
for  charters,  if  the  issue  be  upon  the  detinue,  and  it  be  found  that 
the  defendant  hath  burnt  the  charters,  the  judgment  shall 
not  be  for  the  charters,  for  it  apper*rs  he  cannot  have  them, 
but  he  shall  recover  the  value  of  the  land  in  damages. 
Rob.  Ab.  607. ;  Bac.  Ab.  title  "  Detinue,"  letter  B.  But  the  jury 
found  the  non-existence  of  the  thing  sued  for.  Regularly,  the 
judgment  must  be  for  the  thing  sued  for,  if  to  be  had  ;  if  not,  for 
the  value  ;  but  as  the  verdict  showed  the  thing  was  not  in  existence, 
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though  by  the  act  of  the  party  which  might  have  done  injury  to 
the  value  of  the  land,  yet  no  judgment  could  be  entered  for  it.  The 
law  will  not  do  a  vain  thbg.  Here,  also,  and  that  too  by  the  act 
of  God,  which  prejudices  no  man,  the  thing  no  longer  exists  ;  and 
yet  I  am  asked  to  enter  judgment  for  it  But  the  defendant  has 
a  right  to  deliver  the  property,  and  is  not  boupd  to  pay  the  value. 
1  Morg.  Vade  Mecum,416.;  Kelw.  646. 

If,  then,  we  have  a  right  to  enter  a  judgment  for  a  dead  negro, 
he  must  have  a  right  to  deliver  the  corps,  otherwise  he  is  deprived 
of  the  power  thus  to  discharge  himself.  Surely  he  could  not  de- 
liver the  corpse ;  and  yet  that  is  the  thing  for  which  we  must 
give  judgment  on  this  verdict  We  cannot  expunge  that  part  of 
the  verdict,  though  we  may  set  it  aside  as  repugnant,  and  grant  a 
new  trial.  But  trover  will  lie,  although  the  property  be  dead,  be* 
cause  the  time  ofll^  conversion  gives  the  date  to  which  the  action 
relates ;  and  the  very  conversion  may  cause  the  death  of  the  pro- 
perty. Bac.  Ab.,  Trover,  D.  E.  The  recovery  in  that  action 
amounts  to  a  sale  of  the  property  at  the  time  of  the  conversion,  and 
vests  the  property  in  the  defendant,  lb.,  A. ;  Stra.  1078.,  from  that 
time ;  so  that,  if  he  has  sold  it  even  pending  the  suit,  or  before,  and 
the  plaintiff  never  gets  his  damages,  he  cannot  bring  detinue 
against  the  purchaser.  But  in  case  of  detinue,  the  property  is 
never  transferred  until  the  alternative  value  is  received.  It  con- 
tinues the  property  of  the  plaintiff  at  the  time,  and  after  judgment ; 
and  therefore,  in  this  case,  if  we  can  suppose  property  in  a  dead 
slave,  she  was  the  plaintiff's  property  at  and  after  the  judgment. 
She  was  certainly  his  property  when  she  died.  How  then  can  she 
have  died  the  property  of  the  defendant  1  If  she  died  the  plaintiff's 
property,  can  the  defendant  be  compelled  to  pay  for  her,  as  though 
she  were  in  full  life,  and  thereby  acquire  title  to  her  1  Will  the  law 
compel  him  to  purchase  a  dead  slave  at  jt475,  when  it  will  not 
compel  him  to  purchase  her  at  that  price  if  alive,  but  would  allow 
him  to  continue  the  property  still  in  the  plaintiff  by  delivering  her 
to  him  1 

So,  too,  in  trover ;  if  the  conversion  consists  altogether  in  a 
refusal  to  deliver  on  demand,  and  the  thing  is  then  dead,  or  had 
been  forcibly  taken  away  from  the  defendant,  no  action  will  lie. 
Bac.  Ab.,  Trover,  B.  O.  8.  And  even  in  trover  the  party  may 
discharge  himself  by  the  delivery  of  the  property,  and  damages 
will  be  assessed  accordingly  ;  but  this  must  be  done  at,  or  before 
trial,  and  by  the  assent  of  the  court     If  he  cannot  do  this,  he 
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muBt  stand  to  the  loss,  as  the  convenion  is  the  gist  of  the  action. 
Esp.  N.  P.  596.  The  most  I  could  do  in  this  case  would  he  to 
set  aside  the  verdict  as  imperfect  and  repugnant  on  its  face  ;  be- 
cause it  assesses  a  high  value  for  a  slave  who  is  found  to  be  dead ; 
with  instruction  to  the  court  to  direct  the  jury,  that  if  tbey  find  pro* 
perty  in  the  plaintiflf,  but  that  the  slave  is  dead«  they  must  find  this  last 
fact  specially ;  and  in  that  case,  only  find  such  damages  for  the  de- 
tention, as  the  plaintiff  may  be  entitled  to  according  to  the  evidence, 

Brooke^  J.  The  question  in  this  case  is,  whether  the  finding  of 
the  jury,  that  the  slave  Beck  died  after  the  institution  of  the  suit, 
is  to  deprive  the  plaintiflf  of  his  judgment  for  her  value.  A  correct 
decision  of  it  will  depend  on  an  accurate  view  of  the  nature  of  the 
action  and  the  pleadings. 

The  object  of  the  action  of  detinue  is,  to  recover  the  specific 
property  detained,  or  its  value,  and  damages  for  detention ;  it  is,  like 
trover,  an  entire  action.  Judgment  for  the  defendant  is  a  good  bar,  in 
an  action  of  trover,  for  the  same  thing.  So,  a  judgment  in  trover 
gives  the  property  to  the  defendant,  and  is  a  bar  to  an  action  of 
detinue.  It  is  not  denied,  that  the  destruction  of  the  property 
before  trial  is  no  defence  in  the  latter  action.  In  that  action,  the 
question  is,  to  whom  did  the  property  belong  at  the  time  of  the 
conversion  1  And  its  object  is,  to  recover  tbe  value  thereof  in 
damages,  Tbe  action  of  detinue  is  only  a  broader  action ;  sub- 
stantially, it  is  the  same,  with  tbe  addition,  that  the  specific 
property  may  be  recovered,  if  to  be  had ;  and  if  not,  the  alternative 
value  and  damages  for  detention.  The  alternative  is  given  to  meet 
the  accidents  that  may  happen  to  the  property  ;  which,  in  trover, 
would  be  an  unavailing  defence.  Tbe  latter,  in  England,  is  most 
frequently  resorted  to,  because  of  the  wager  of  law,  which  would 
defeat  the  action  of  detinue.  Under  our  law,  that  objection  to  the 
action  of  detinue  does  not  apply  ;  and  it  is  a  valuable  remedy,  par- 
ticularly in  relation  to  property  in  slaves ;  and  would  be  abandoned* 
if  the  destruction  of  the  property  was  to  defeat  it ;  the  action  of 
trover  would  be  preferred.  According  t»  the  form  of  the  action  of 
detinue,  also,  it  cannot  be  maintained  for  the  hire  of  the  property, 
and  damages  for  its  detention  only.  In  both  actions,  the  value  of 
the  property  must  be  recovered,  or  nothing.  So,  that  in  this  case, 
if  the  death  of  the  slave  is  to  avail,  the  judgment  must  be  for  the 
defendant  as  to  her.  No  example  can  be  shown,  of  a  judgment 
in  detinue  for  a  personal  chattel  in  which  value  is  omitted.  The 
c  ase  from  RoU  of  chartersy  has  very  litde  application.  The  action 
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for  charters  is  a  mixed  action ;  it  partakes  of  the  realty ;  there 
may  be  summons  and  severance.  In  detinue  for  a  chattel,  a  capias 
lieth  ;  not  so  for  charters.  Co.  Litt.  286.  But  even  in  that  case, 
the  judgment  was  for  the  value  of  the  thing,  which  was  substan- 
tially the  object  of  the  suit.  In  the  absence  of  all  direct  precedent, 
therefore,  I  infer,  even  from  that  case,  that  no  judgment  can  be 
rendered  in  detinue,  omitting  the  value  of  the  property  in  contro- 
versy. An  omission  to  find  the  value  of  the  slave  Beck,  in  this 
case,  by  the  jury,  would  have  rendered  the  verdict  imperfect,  and 
no  judgment  could  have  been  given  on  it  for  hire  and  damages  only. 
The  finding,  then,  by  the  jury,  that  the  slave  Beck  was  dead,  was 
irrelevant  to  the  issue ;  otherwise,  a  vetdict  for  hire  and  detention 
of  the  property  would  be  a  perfect  verdict,  on  the  principle,  that 
whatever  a  jury  may  find  on  a  special  verdict,  they  will  be  presumed 
to  have  found  on  a  general  verdict,  if  that  verdict  is  questioned. 
So  much  for  the  nature  of  the  action.  The  pleadings,  generally, 
are  the  best  texts  of  the  law.  The  plea  of  non  detinet  traverses  the 
allegations  in  the  declaration,  and  puts  it  upon  the  plaintiff  to  prove 
them. 

As  to  the  possession  in  the  defendant,  that  need  only  be  proved, 
'  either  at  the  suing  out  of  the  writ,  or  at  some  time  before.  In  the 
case  of  Bamley,  v.  Lambert,  1  Wash.  Rep.  308.,  that  was  the  de- 
cision of  this  court.  That  decision  excludes  any  other  period ;  it 
is  not  incumbent  on  the  plaintiff  to  prove  possession  in  the  defend- 
ant at  any  after  period.  Having  proved  property  in  himself,  and 
possession  in  the  defendant  at  or  before  suing  out  hb  virrit,  and 
value,  the  proof  of  the  plaintiff  is  complete  ;  and  it  follows,  that  any 
negative  proof  by  the  defendant,  as  to  the  possession  after  the 
writ,  would  be  improper. 

But  it  b  contended,  that  proof  of  the  death  of  the  slave  relates  to 
the  value,  and  not  to  the  possession.  Is  it  correct  to  say,  that 
proof  of  the  non-existence  of  the  thing  b  proof  of  its  value  1  Va- 
lue b  a  question  of  phis  or  minus.  The  inquiry  presupposes  the 
existence  of  the  property,  and  possession  in  the  defendant.  It 
goes  to  show,  that  he  was  not  in  the  possession  of  the  slave  Beck 
at  the  time  of  the  trial  ;  that  is,  that  he  was  not  in  a  condition  to 
deliver  her  to  the  plaintiff,  which  is  interdicted  by  the  decision  be- 
fore referred  to.  The  plea  relates  to  the  time  of  suing  out  the 
writ,  or  to  some  previous  period  as  regards  the  possession,  and 
not  to  a  time  subsequent,  according  to  that  decision.  Proof,  there- 
fore, that  the  defendant  had  lost  the  possession,  by  death  or  other- 
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wise,  at  a  later  period,  was  irrelevant  to  the  issue ;  and  the  jury  hav- 
ing found  the  fact,  that  finding  is  mere  surplusage  :  the  rule  being 
that  utUe  per  inutilt  twn  mtiatur.  For  these  reasons,  I  think  the  j udg- 
ment  erroneous ;  that  it  ought  to  be  reversed,  and  that  judgment 
should  be  rendered  for  the  value  of  the  slave  who  died  after  the 
action  was  commenced. 

Roane^  J.  This  was  an  action  of  detinue,  brought  by  the  appel- 
lant, in  the  superior  court,  to  recover  three  negroes,  stated  to  be 
of  separate  and  specified  values.     Among  them  is  the  negro  Beck, 
stated  in  the  declaration  to  be  of  the  value  of  $400.     The  damages 
are  laid  at  $1200.     Issue  wasj,  joined  on  the  plea  of  non  detinet. 
In  September  1817,  the  jury  found  "for  the  plaintiff,  the  negro 
Beck,  of  the  value  of  $475,'*  and  the  two  other  negroes  at  speci- 
fied values  ;  but  find  no  damages.     They  further  find,  that  the 
negro  Beck  died  "  since  the  institution  of  this  suit,"  to  wit,  during 
the  present  year.     The  judgment  in  the  superior  court  was,  that 
the  plaintiff  recover  the  other  two  negroes,  of  the  values  respec- 
tively found,  if  to  be  had  ;  and  if  not,  their  respective  values.     No 
judgment  being  given  for  Beck,  or  her  value,  the  jury  having 
found,  that  she  died  since  the  institution  of  the  suit,  in  the  present 
year.     From  this  judgment  the  appellant  obtained  a  supersedeas 
to  this  court ;  and  the  question  now  is,  whether  the  judgment 
aforesaid,  as  it  omits  to  give  a  judgment  for  the  negro  Beck,  be 
correct  or  not.     That  judgment,  as  to  her,  can  only  he  ju>tified, 
by  taking  the  date  of  the  finding,  and  not  that  of  the  institution  of 
the  suit,  as  the  criterion,  as  well  in  relation  to  the  right  of  property 
itself,  as  to  settling  its  alternate  value.     This  question  is  to  be  de- 
cided as  upon  the  present  pleadings.     I  shall  enter,  therefore,  into 
no  inquiry,  whether  the  action  will  lie  for  a  negro  that  is  dead,  at 
the  time  of  the  institution  of  the  suit ;  or  for  one  dying  after  the  in- 
stitution of  the  suit ;  and  respecting  which,  the  jury  are  peimitted 
by  the  pleadings  (if  there  be  such  a  case)  to  inquire  into  that  fact, 
as  at  such  posterior  time,  and  at  the  date  of  the  verdict.     In  order 
to  simplify  this  case,  too,  I  will  consider  this  action  as  having  been 
brought  only  for  the  negro  Beck.     There  can  be  no  difference  in 
principle  between  that  case  and  the  one  before  us. 

It  b  a  general  principle  of  law,  that  the  evidence,  the  pleadings, 
and  the  verdict,  all  have  reference  to  the  time  of  instituting  the  suit. 
Thus,  as  to  the  evidence,  it  was  held  in  1  Munf.  Rep.  22.,  (Harri- 
son y.  Brocks,)  that  an  award  made  after  the  institution  of  the  suit 
was  not  permitted  to  be  g^ven  in  evidence  on  the  plea  of  non-as- 
54 
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sumpsit.   As  to  the  pleadings,  it  was  held,  in  the  case  of  Smith  v. 
Walker,  1  Wash.  Rep.  135.,  that  the  plea  of  the  act  of  limitations  was 
bad,  for  referring  to  the  time  of  the  plea,  instead  of  that  of  the  in- 
stitution of  the  suit.  And  a  similar  plea  was  held  to  be  bad,  and  in- 
sue  joined  thereupon  immaterial  in  the  case  of  Henderson  v.  Light- 
foot,  I  Call's  Rep.  241.    As  to  the  verdict,  the  case  of  Burnley  v. 
Lambert,  1  Wash.  Rep.  308.,  is  more  than  an  authority.  It  not  only 
negatives  the  idea  that  the  verdict  relates  to  the  time  of  its  rendi- 
tion, but  asserts  that  it  has  relation,  as  to  the  possession,   to  a  time 
anterior  to  that  of  the  institution  of  the  action,  namely,  to  the  day 
mentioned  in  the  declaration.  It,  therefore,  goes  beyond  the  point 
that  I  have  occasion  to  contend  for  in  the  present  instance,  namely, 
that  of  the  institution  of  the  suit,  and  is  a  full  and  pointed  autho- 
rity.    Mr.  Marshall,  as  counsel  for  the  appellee  in  that  case,  while 
he  admitted,  that  if  the  property  should  perish^  or  be  disposed  of, 
after  the  action  was  brought,  the  plaintiff  might  recover  the  alter- 
native value,   (which  could  not  be  the  alternative  value,  as  at  the 
time  of  rendering  the  verdict,)  contended,  that  the  time  of  the  in^- 
stitution  of  the  action,  and  not  a  prior  time,  formed  the  criterion 
as  to  the  proof  of  possession.  He  contended  for  this  on  the  ground 
that  the  plea  and  declaration  were  in  the  present  tense,  and  there- 
fore related  to  the  time  of  the  institution  of  the  suit.     The  court 
overruled  this  argument,  by  saying,  that  it  proved  too  much;  that 
it  would  equally  prove  that  possession  must  be  shown  to  be  in  the 
defendant,  not  only  at  the  time  of  issuing  the  writ,  but  also  at  that 
of  rendering  the  verdict.     This  decision,  therefore,   is  a  clear  au- 
thority, that  notwithstanding  the  verdict  may  also  use  words  in  the 
present  tense,  they  do  notjustify  an  inquiry  into  the  fact  of  posses- 
sion as  at  that  time,  but  relate  to  the  time  put  in  issue  by  the  plead- 
ings. This  idea  is  farther  corroborated  by  several  cases  in  this  court. 
In  the  cases  of  Newby's  Adm'r  v.  Blakey,   3  Hen.  &  Munf.  57  ; 
and  Elam  v.  Bass'  Ex'rs,  4  Munf.  Rep.  301. ;  it  was  held,   that  a 
defendant  may  protect  himself  on  the  plea  of  non  detincty  by  proof 
of  five  years  possession  of  the  negroes  before  the  emanation  of  the 
writ.     If  a  plaintiff  lies  by,  without  bringing  a  suit,  for  more  than 
five  years,  he  is  not  permitted  to  recover ;  and  the  five  years  vests 
a  title  in  the  defendant,     fiut  this  inference  would  be  very  unjust 
in  relation  to  a  plaintiff  who  has  committed  no  laches ;  but,  on  the 
contrary,   has  brought  his  suit  within  one  month  after  he  lost  the 
possession,  merely  because  the  time  of  rendering  the  verdict  was 
protracted,  by  the  delays  of  the  court  and  the  management  of  the 


OF  THE  ACTION  TO  RECOVER  SLAVES.  427 

defendant,  to  a  longer  period  than  five  y^TS  from  the  inception  of 
the  defendant's  possession.  These  principles,  and  these  cases, 
then,  clearly  prove  that  the  jury  were  limited  by  the  pleadings,  in 
this  case,  to  the  proof  of  a  possession,  as  at  the  time  of  the  insti- 
tution of  the  suit,  and  had  no  right  to  receive  evidence,  or  find  a 
verdict,  touching  the  non«existence  of  that  possession,  as  at  the 
time  of  rendering  the  verdict.  That  was  a  point  ulterior  to  the 
one  made  by  the  pleadings.  It  was  not  in  issue,  and  therefore  it 
was  irregular  to  offer  evidence  in  relation  to  it,  or  find  it  by  the  ver- 
dict. If  the  plaintiff  could  have  foreseen  from  the  pleadings  that 
such  evidence  would  have  been  offered,  he  might  have  repelled 
that  evidence,  and  the  result  might,  as  to  the  actual  death  of  the 
negro,  have  been  entirely  different.  We  can,  therefore,  not  know 
this  fact  in  this  case,  and  are  to  decide  the  case  as  if  it  were  not  in 
the  record.  That  fact  is,  in  truth,  not  before  us,  which  is  precluded 
by  the  issue  between  the  parties, 'and  to  which  the  evidence  and 
verdict  have  been  illegally  and  irregularly  extended.  We  are  also  to 
bear  in  mind,  that  although  the  negro  is  emphatically  found  to  be 
dead,  it  is  but  little  more  than  finding,  that  she  was  not  in  the  pos- 
session or  power  of  the  defendant  at  the  time  of  rendering  the  ver- 
dict It  is  unimportant  from  what  cause  this  want  of  possession  pro- 
ceeded, whether  from  the  natural  death  of  the  subject  sued  for,  or, 
for  example,  by  wilful  destruction  of  it  by  the  defendant  after  the 
institution  of  the  action.  In  the  last  case,  it  would  scarcely  be 
contended,  that  the  defendant  should  avail  himself  of  his  wrong  to 
defeat  the  plaintiff's  action,  if  this  fact  were  even  found  by  a  special 
verdict. 

If  this  evidenee,  therefore,  ought  not  to  have  been  received,  nor 
the  verdict  extended  to  the  present  point,  what  is  to  be  done  in  the 
actual  case  before  us  1  The  verdict  in  question  is  a  general  ver- 
dict, and  not  a  special  one.  It  is  not  a  special  one,  because  it 
submits  no  question  of  law  to  the  decision  of  the  court.  It  is  not 
a  special  verdict,  for  the  further  reason,  that  a  jury  ought  not  to 
submit,  in  such  a  verdict,  a  matter  which  is  not  pertinent  to  the 
issue,  and  much  less  one  which  is  entirely  out  of  that  issue.  7  Bac.  4. 
If  the  issue  relates  to  the  possession,  as  at  the  date  of  the  writ,  it  is 
entirely  foreign  to  that  issue  to  inquire  thereof  as  at  the  time  of 
finding  the  verdict.  This  verdict,  however,  is  not  bad  on  account 
of  its  finding ;  also  this  matter,  which  is  not  in  issue  in  the  cause, 
afler  having  found  the  negro  in  question  **  for  the  plaintiff."  The 
finding  of  that  which  is  within  the  issue,  is  not  vitiated  by  finding 
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that  which  is  not.  In  such  cases  utile  per  muiUe  turn  mUcUur ;  and 
that  which  is  not  within  the  bsue  will  be  rejected  as  surplusage, 
the  jury  having  nothing  to  do  with  it.  7  Bac.  p.  26.  Thus,  in  an 
action  of  assumpsit  against  an  executor,  on  a  promise  by  his  testa- 
tor, and  issue  was  taken  on  the  plea  of  non  asstanpsit,  the  jury  found 
for  the  plaintiff,  but  they  likewise  found  that  the  testator  was  dead 
before  the  day  on  which  the  promise  was  alleged  to  have  been 
made.  The  verdict  was  held  to  be  good,  and  the  last  part  rejected, 
on  the  principle  of  its  being  surplusage,  and  not  within  the  issue. 
7  Bac.  22.  In  principle,  there  is  no  difference  between  this  case 
and  the  one  before  us.  Again,  it  is  a  rule,  that  if  the  jury  find 
any  thing,  which  is  contrary  to  what  is  confessed  in  the  pleadings, 
the  verdict,  as  to  so  much,  is  bad,  and  it  is  to  be  rejected  as  sur- 
plusage ;  for  the  jury  have  nothing  to  do  with  what  is  confessed  or 
adiTiitted  by  the  pleadings.  7  Bac.  41.  In  the  case  before  us, 
the  pleadings  are  not  only  restricted  to  the  date  of  the  writ,  as  to 
the  fact  of  possession,  but  the  eaoislence  of  the  subject  seems  admit- 
ted. On  these  pleadings  the  defendant  may  object,  that  he  does 
not  detain  the  negro,  but  that  another  man  docs  ;  or  he  may  say, 
that  he  does  not  detain  the  plaintiff's  negro,  because  she  is  his 
property,  and  not  that  of  the  plaintiff.  But  on  this  issue,  it  could 
never  for  a  moment  be  considered  that  the  existence  of  the  negro 
was  deqied.  If  a  tenant  in  dower  pleads,  that  the  demandants 
did  not  die  seized  of  the  premises,  and  issue  is  joined  on  that  plea ; 
and  the  jury  that  he  died  seized,  but  further  find,  that  the  estate 
was  not  liable  to  dower,  the  latter  part  of  the  verdict  is  bad,  as 
finding  what  is  virtually  confessed  by  the  plea.  7  Bac.  41.  Again, 
it  is  held  that  the  plea  of  non  cepU  in  replevin,  confines  the  issue  to 
the  taking,  and  allows  the  property  to  be  in  the  plaintiff;  and, 
therefore,  no  evidence  shall  be  received,  or  verdict  found  on  this 
plea,  to  disprove  the  property  of  the  plaintiff.  2  Esp.  11.  So,  in 
debt  on  a  bond  to  perform  an  award  made  by  J.  S.,  the  plea  was, 
that  J.  S.  made  no  such  award,  and  issue  ;  the  jury  found  J. 
S.  made  the  award,  but  also  found  matter  in  avoidance  thereof; 
the  last  part  of  the  verdict  was  held  to  be  bad,  and  was  rejected, 
because  it  was  contrary  to  the  issue.  7  Bac.  41.  These  cases, 
by  analogy,  completely  justify  a  rejection  of  the  last  part  of  the 
verdict  before  us,  as  being  contrary  to  what  is  put  in  issue,  and  is 
admitted  by  the  pleadings. 

The  decisions  of  this  court  completely  show,  that  the  verdicts  of 
juries  may  be  extended  by  the  clerk  from  the  general  form  in  which 
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they  are  found.  This  verdict,  so  extended,  would  be,  that  the  de- 
fendant does  detain  the  negro  in  question,  and  that  she  is  of  the 
value  of  $375.  The  subsequent  finding  of  the  fact,  that  she  is  dead, 
is  clearly  repugnant  to  such  extended  finding,  and  is  to  be  rejected. 
By  the  first  part  of  the  verdict,  the  jury  not  only  find  the  result  in 
favor  of  the  plaintiff,  but  find  the  fact  also  which  justifies  that  result, 
and  which  is  repugnant  to,  and  overrules  the  latter  finding.  That 
complete  finding  by  them,  so  compounded  of  law  and  fact,  is  not 
to  be  varied  by  any  subsequent  and  irregular  finding,  on  which 
they  have  erected  no  counter  conclusion,  nor  authorized  the  court 
to  draw  one.  Such  an  authority  can  only  be  devolved  on  the  court 
by  a  special  verdict.  If  this  action  were  brought  for  this  single 
negro,  who  had  been  for  years  withheld  from  the  plaintiff,  and 
whose  hires  were  considerable  ;  if  on  the  ground  in  question,  the 
right  to  the  principal  subject  was  defeated,  that  to  the  hires  or 
damages  could  not,  I  apprehend,  be  sustained  ;  and  yet,  this  would 
be  a  case  of  extreme  hardship,  as,  at  the  time  of  the  emanation  of 
the  writ,  the  right  to  both  was  perfect.  The  damages  follow  as 
incidental  to  the  recovery,  but  cannot  be  obtained,  in  this  action, 
without  it.  It  has  been  argued,  that  you  must  receive  this  evidence 
as  at  the  time  of  the  verdict,  because  that  time  is  the  criterion  as 
to  settling  the  alternative  value.  This  has  never  been  solemnly  es- 
tablished by  this  court,  nor  would  the  inference  clearly  result  from 
it,  if  it  had.  In  the  case  of  Rigger's  adm'r  v.  Alderson,  (1  Hen.  & 
Munf.  Rep.  54.,)  Judge  Carrington,  indeed,  gave  this  as  his  opinion, 
but  the  other  judges  were  silent  on  the  subject ;  and  the  judgment 
which  was  given  in  that  case  did  not  affirm  this  principle.  For  any 
thing  appearing  in  that  case,  the  value  was  settled  at  an  anterior 
time,  and  at  the  time  of  suing  out  the  writ.  As  for  the  English  de- 
cisions, they  are  so  scanty  on  the  action  of  detinue,  that  I  can  find  in 
them  nothing  decisive  on  this  point.  It  is  arguing  in  a  circle  to  say, 
that  unless  this  be  the  rule,  the  plaintiff  would  get  too  little  for  his 
property.  He  would  so,  in  relation  to  a  subject  of  increasing  va- 
lue ;  but  it  may  be  retorted  that  he  would  get  too  much  in  relation 
to  a  subject  of  a  contrary  character  ;  and  as  to  a  subject  of  stable 
value,  it  is  immaterial  which  rule  is  to  prevail. 

If,  however,  this  could  be  considered  as  the  settled  law,  in  rela- 
tion to  the  alternative  value,  it  does  not  follow  that  it  would  attract 
to  it  the  principal  inquiry  relative  to  the  possession  of  the  subject 
itself.    It  would  not  change  the  issue  made  up  between  the  parties, 
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as  to  the  rig^bt  of  the  property,  and  which,  in  terms  at  least, 
also  extends  to  the  alternative  value.  In  the  case  of  judgment 
lor  the  negro  by  default,  or  on  demurrer,  and  a  writ  of  injury 
issued  thereafter,  to  ascertain  the  value,  if  the  time  resorted  to, 
as  to  the  last,  be  that  of  the  verdict,  the  time  in  relation  to  the  first 
is  undoubtedly  different ;  it  is,  at  least,  that  of  suffering  the  judg- 
ment, if  not  that  of  the  date  of  the  writ.  I  apprehend,  therefore, 
that  the  position  in  question  is  neither  shown  to  be  solemnly  settled, 
nor  would  the  inference  contended  for,  clearly  result  from  it,  if  it 
were.  As  for  the  criterion  now  contended  for,  it  would  destroy 
the  action  of  detinue  altogether,  in  cases  in  which  the  suit  is  long 
protracted,  and  the  subject  sued  for  is  of  a  decaying  and  perish- 
able nature.  The  ground  taken,  however,  in  this  opinion,  does 
not  extend  to  cases  in  which  the  subsequent  death  of  the  negro  is 
relied  on,  by  plea  puis  darrein  corUhmancef  or  otherwise ;  and  in 
which  the  plaintiff  had,  consequently,  an  opportunity  to  contest 
that  point  upon  the  evidence. 

If  the  criterion  assumed  by  the  last  part  of  the  verdict  be  sus- 
tainable, the  plaintiff  ought  to  have  an  opportunity  to  be  heard 
upon  it.  I  decide  nothing,  however,  upon  that  point ;  I  only  de- 
cide upon  the  actual  case  which  is  now  before  us,  upon  the  plead- 
ings. As  long,  therefore,  as  we  are,  in  rendering  our  judgment, 
to  respect  the  allegaia  and  probata  of  the  parties  ;  as  long  as  we 
are  to  shut  our  eyes  against  facts  which  are  not  known  to  us  upon 
the  pleadings,  and  are  to  reject  impertinent  matter  which  juries 
may  put  into  their  verdicts,  we  must  decide  this  case  for  the  ap- 
pellant. We  must  so  decide  it,  however  the  case  might  be,  if, 
through  the  laches  of  the  appellant,  the  slave  had  been  permitted 
to  die  before  his  right  had  attached  by  bringing  the  action.  My 
opinion  is,  therefore,  and  such  is  the  opinion  of  the  court,  that  the 
judgment  of  the  superior  court  be  reversed,  and  entered,  also,  for 
the  slave  in  question,  if  to  be  had,  and  if  not,  for  her  alternative 
value. 

8 
Eppes   v.   M*Lemore.     Dec.   T.  1832.    3.  Devereaux's  North 

Carolina   Rep.  345. 

Where  A.  Detinue  for  a  slave.  The  case  was,  that  the  slave  in  dispute 
pmrhane  a  had  been  the  property  of  the  plaintiff's  husband,  and  was  sold  under 
B^^but^'  an  execution  against  his  executor,  and  bought  by  one  Johnson,  who 
took  the  ti-  paid  the  purchase  money,  and  to  whom  the  sheriff  returned,  he 
■elf,  and  af-  hadsold.  The  only  question  was,  whether  the  following  circumstan- 
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ces  vested  the  title  in  the  plaintiff,  so  as  to  prevent  the  defendant  terwards, 
from  taking  any  thing  under  a  subsequent  sale  to  him  by  Johnson.  b'elng^In 
The  negro  had  been  in  possession  of  the  plaintiff  before  the  sale  ^^  poases- 
by  the  sheriff,  and  directly  after  it  returned  to  her  house.     A  wit-  the  pur-  ' 
ness,  introduced  by  the  plaintiff;  deposed,  that  before  the  sale  John-  nty  wa^^ 
son  agreed  to  purchase  the  negro  for  the  plaintiff ;  that  after  that  jendered 
took  place,  the  plaintiff  offered  to  pay  Johnson  the  price  at  which  A,  who  de- 
he  had  bought  the  slave,  which  he  then  declined  receiving,  request-  king  it,  but 
ing  her  to  keep  it ;  that  at  the  time  this  offer  was  made,  the  plain-  cios^^'J^fg*^ 
tiff  had  the  money  in  her  possession,  but  it  was  not  produced  in  title :  held, 
consequence  of  Johnson's  wish  that  the  plaintiff  should  retain  it.  ry  werV" 
Upon  this  point,  the  evidence  was  contradictory,  and  thereupon  the  fnTtJl^cted 
counsel  for  the  defendant  moved  the  presiding  judge  to  instruct  the  that  they 

,,^_,  11,  orfo  might  from 

jury,  that  if  Johnson  purchased  the  slave  at  the  request,  and  for  these  facts 
the  use  of  the  plaintiff,  as  the  slave  was  bid  off  and  returned  by  the  eeql'enr**' 
•heriff  as  purchased  by  him,  the  legal  title  vested  in  him,  subject  »*^e- 
only  to  a  trust  for  the  plaintiff^  and  that  the  matters  deposed  to  by 
the  plaintiff's  witness  were  not  sufficient  to  vest  that  legal  title  in 
the  plaintiff;  and  further,  that  the  legal  title  being  in  Johnson, 
could  not  be  passed  to  the  plaintiff  without  a  written  transfer,  or  a 
sale  accompanied  with  a  delivery.  But  his  honor  refused  to  give 
these  instructions,  and  charged  the  jury,  that  if  they  believed  that 
Johnson  purchased  the  slave  at  the  request  of,  and  as  the  agent  of 
the  plaintiff ;  and  delivered  the  negro  to  her  as  her  property  ;  that 
the  price  bid  by  Johnson  was  tendered  to  him  at  the  time  of  the 
delivery,  and  was  not  paid  because  of  his  request ;  or,  if  he  was 
satisfied  with  the  plaintiS^s  promise  to  pay  him  the  amount,  they 
were  at  liberty  to  find,  that  there  was  a  valid  sale  by  Johnson  to 
the  plaintiff,  A  verdict  was  returned  for  the  plaintifi^  and  the  de- 
fendant appealed. 

Per  Cur.  Ruffing  J.  I  suppose  the  first  instruction  prayed  on 
behalf  of  the  defendant  to  be  correct,  as  far  as  respects  the  vesting 
of  the  legal  title  in  Johnson,  by  the  purchase  in  his  own  name, 
and  his  becoming  responsible  to  the  sheriff  for  the  price,  notwith- 
standing the  previous  agency  undertaken  by  him.  If  he  chose  to 
violate  his  engagement,  and  to  take  the  title  to  himself,  he  might 
do  so.  But  if  he  did,  that  did  not  prevent  a  subsequent  sale  to  the 
plaintiff,  and  that  UVings  the  question  to  the  last  part  of  that  instruc- 
tion»  and  to  the  next,  as  asked  for :  wiiicb  is,  that  the  evidence  did 
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not  establish  a  sale  from  Johnson,  or  that  the  legal  title  passed  from 
him  in  any  way.  The  court  is  of  opinion  that  the  jury  might  find 
that  it  did.  The  possession  of  the  slave  was  transferred  to  the 
plaintiff,  who  offered  to  pay  an  ascertained  price,  which  Johnson 
agreed  to  accept.  It  is  true,  the  witness  says,  this  was  in  refer- 
ence to  the  previous  agreement  of  Johnson  to  buy  the  negro  for 
the  plaintiff;  and,  therefore,  there  was  then  no  proposition  about 
the  price.  But  although  the  plaintiff  claimed  upon  the  score  of 
the  agency,  because  she  did  not  know  that  the  purchase  had  been 
made  in  Johnson's  own  name ;  yet,  when  Johnson  acquiesced  in  it, 
and  made  the  plaintiff  believe  that  she  had  thus  the  title  in  one 
way,  when,  in  fact,  she  was  getting  it  in  another,  the  plaintiff's  mis- 
take, as  to  the  mode  in  which  it  passed,  shall  not  prevent  her  from 
acquiring  it  in  any  mode,  if  the  acts  then  done,  in  their  legal  ope- 
ration, passed  the  title  of  themselves. 

Did  the  plaintiff  and  Johnson  then  consider  that  the  right  to  the 
slave  was  in  the  former,  by  virtue  of  what  was  before  and  then 
done  ?  Was  every  thing  done,  that  was  expected  or  intended  to 
be  done,  to  vest  the  title  in  the  plaintiff]  and  was  this  followed  or 
accompanied  by  actual  delivery  1  If  so  it  is  a  sale.  It  is  an  agree- 
ment that  the  property  is,  or  shall  be  another's,  and  that  agree- 
ment consummated  by  delivery.  Suppose  Mrs.  Eppes  had  then 
paid  the  price,  would  any  body  doubt  the  character  of  the  transac- 
tion 1  Her  agreement  to  pay  is  the  same  thing,  if  taken  by  the 
seller  in  place  of  the  money ;  and  such  the  witness  said  was  the 
fact.  Upon  the  conflicting  testimony,  it  was  for  the  jury  to  deter- 
mine. Taking  that  offered  by  the  plaintiff  to  be  true,  there  was  a 
contract  of  sale,  which  accompanied  by  possession,  is  an  executed 
contract,  and  valid.     Choat  v.  Wright,  2  Dev.  Rep.  289. 

9. 
,  ^  .        Keith  v.  Johnson  et  al.    Fall  T.  1833.     1  Dana's  Rep.  604- 

In  detinue  '^ 

8  tender  of  Held  by  the  court,  that  the  plaintiff  in  a  judgment  in  detinue 
Mte  "value  ^^y  ^^^^  ^^  execution  issued  for  the  specific  slave  or  thing  re- 
wili  not     covered,  and  a  tender  of  the  alternate  value  will  not  dischanre  the 

diflcharffe      .  i  i_  •       /«. 

the  judg-  judgment,  unless  the  plaintiff  elects  to  take  it,  or  the  court  is  satis- 
leoTthe^de-  ^^^j  ^^^^  Without  the  defendant's  fault  it  is  beyond  his  power — 
fend&nt  is  ^f^g  officer  must  take  the  posse  comitatus,  if  necessary,  and  seize 
deliver  the  the  slave  or  thing  recovered,  and  for  that  purpose  he  may  make 

epecific 
■UTe. 
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forcible  entry  into  the  defendant's  dwelling  house,  if  he  finds  it 
closed,  and  has  good  reason  to  believe  the  slaTe  or  thing  is  there. 

10. 
Kent  v.  Armistead.    Oct.  T.  1813.    4  Munf.  Rep.  72. 

The  court  held,  that  a  declaration  in  detinue  for  a  slave  is  insuf-  The  own. 
ficient  to  support  the  action,  if  it  omit  to  state  that  the  slave  be-  5!!J**'Jia°^ 
longed  to  the  plaintiff.  mii"t  be 

n. 

HoLLADAY  AND  WIFE  V.  LiTTLEPAOE.    March   T.   1811.     2 
Munf.  Rep.  539. ;  Royal  v.  Eppes,  2  Munf.  Rep.  p.  479. 

Detinue  for  a  negro  woman  slave  Amy,  and  her  issue,  of  the  And  the 
value  of  jtlOOO,  and  Rachel,  a  negro  woman  slave  and  her  issue,  *™®* 
of  the  value  of  $1000.  Plea  non  detinet.  Motion  in  arrest  of 
judgment,  on  the  ground  that  the  declaration  was  vague  and  un- 
certain, in  demanding  the  issue  of  two  negro  women  therein  men- 
tioned. The  district  court  arrested  the  judgment,  and  the  plain- 
tiff appealed  to  this  court. 

The  president  observed,  that  the  court  were  of  opinion,  that 
the  omission  to  state  the  names  of  the  issue  of  the  female  slaves 
in  the  declaration  mentioned,  being,  at  moet,  only  a  fact  imper- 
fectly stated,  and  that  the  judgment  of  the  district  court  ought 
to  be  reversed.  The  defect  is  cured  by  the  verdict,  which  finds 
the  names  of  the  issue  of  the  female  slaves  in  the  declaration 
mentioned. 

12. 

MuNSEL,  Adm'r  of  Snbed  v.  Barti^tt.  April  T.  1831.  6  J. 
X  Marshall's  Rep.  20.;  S.  P.  Woodward's  heirs  v.  Therl- 
KBLD,  1  Marsh.  Rep.  10. ;  Thomas  v.  White  et  al,  3  Litt. 
177.;  Sneed  v.  Ewing  and  wife,  5  J.  J.  Marshall's  Rep. 

^      482.  An   heir 

cannot 

Per  Cur.     Buckner.  J.     The  law  is  certainly  fully  established  maintain 

.     1  .  /.  ^^  action 

that  an  heir  cannot  mamtam  an  action  m  his  own  name  for  the  re-  in  his  own 
covery  of  slaves  belonging  to  the  estate  of  his  ancestor,  without  SiTrecove- 
having  previously  obtained  the  assent  of  the  administrator.     They  'y  ©^  siaj^ 
ftre  assets  in  the  hands  of  the  administrator ;  and  for  the  payment  assent  of 
of  the  debts  of  the  intestate,  he  may  sell  them,  if  it  be  necessary,    t^tor  "^ 
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13. 
Grimes  v.  Grimes.  Spring  T.  1812.    2  Bibb's  Rep.  594. 

Bntthede-       Held  by  the  court,  BoyUy  Ch.  J.,  that  a  devisee  of  slaves  may 

Tuiee    may  . 

without  the  maintain  detinue  without  the  assent  of  the  executor ;  they  being  con- 
2^„"t'.**''"   sidered  real  estate. 

14. 

Cox  V.  Ex'rs  op  Robinson.  Fall  T.  1809.    1  Bibb's  Rep.  604. 

No  de-  Held  by  the  court,  Bibhy  Ch.  J.,  that  so  demand  other  than  the 

San  the^    ^^^^  ^^  necessary  to  maintain  the  action  of  detinue.     Property  io 
writ  18  ne-  ^|jg  plaintiff,  and  possession  in  the  defendant  anterior  to  the  suit, 

ceasary  to  '  *^  ^  ^  ^ 

maiDtun      are  material  grounds  of  this  action.  Burnley  v.  Lambert,  1  Wash, 
for  slavea.    Rep.  S08. ;  Crozier  v.  Gano  and  wife,  1  Bibb's  Rep.  257. 

15. 

Cox  V.  Executors  of  Robinson.  Fall.  T.  1809.  1  Bibb's  Rep* 
604. ;  Stamps  v.  Beattt,  Hard.  Rep.  337. 

Ezeeuton 

and  admin-       Per  Bibby  Ch.  J.     Slaves  pass  to  executors  and  administrators, 
may  main-  and  they  may  maintain  an  action  of  detinue  for  them. 

tain  an  ac-. 
tion   for 
■laves. 


(XXII.)   OF  STEALING  AND  KIDNAPPING  SLAVES. 

1. 
Statb  t.  Whtxe  and  Sadlbr.    Nov.   T.   1819.    2  Nott  & 

M'Cord's  Rep.   174. 

^  .  Prohibition  to  restrain  the  defendants,  as  magistrates,  who  had 

nMnr  be  convicted  a  negro  man  named  Billy,  for  stealing  a  negro  woman 
Steaunff  a  named  Hannah.  The  prohibition  was  moved  for,  on  the  ground 
no Toi^l^  ^^^*  stealing  a  slave  by  a  slave  cannot  be  consummated  unless  force 
used.  is  employed  by  the  slave  charged  with  the  felony,  there  being  no 

proof  of  force  in  this  case. 

Per  Cur.  Coleocky  J.  The  act  of  1790  expressly  declares, 
that  **  if  any  slave  shall  feloniously  steal,  take,  or  carry  away,  any 
slave  being  the  property  of  another,  with  an  intent  to  carry  such 
slave  out  of  this  province,  he  shall  suffer  death  as  a  felon."  This 
is  one  of  the  charges  in  the  indictment.  And  as  to  the  objection, 
that  force  is  neceitary  to  constitute  the  offence,  I  think  it  wholly 
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untenable.  If  there  never  had  been  any  other  law  upon  the  sub- 
ject, 1  should  have  said,  that  to  entice  a  slave  to  leave  his  master 
was  a  taking  and  carrying  away  within  the  meaning  of  the  act. 
With  inanimate  objects  of  larceny,  force  may  be  necessary,  and 
must  be  used  ;  but  is  there  any  thing  in  reason  or  common  sense, 
which  requires  it  as  to  those  subjects  of  larceny  which  possess  Vl^ 
lition  and  locomotion  1  Is  not  the  idea  as  to  both,  the  deprivation 
which  the  owner  of  the  property  sustains  1  Suppose  a  horse  or  a 
dog  to  be  tolled  out  of  the  possession  of  the  owner  by  corn,  is  not 
this  a  taking  and  carrying  away  as  the  shouldering  a  bale  of  goods 
would  be  1     I  confess  I  can  see  no  substantial  legal  difference, 

2. 
The  State   v.   Covington,    Jan.  T.  1832.    2  Ba'dey's 

Rep.  569. 

The  prisoner  was  indicted  under  the  statute  of  1754,  which  de-  The  con- 
clares,  that  any  one  ^^  who  shall  inveigle,  steal,  or  carry  away,  any  ^ner  of  a 
neg^  or  other  slave  or  slaves,  &c.,  so  as  the  owner  or  employer  of  Jhe^^giave'i 
such  slave  or  slaves  shall  be  deprived  of  the  use  and  benefit  of  such  acceding  to 
slave,**  &c.  The  owner  knew  of  the  contemplated  felony,  and  to  be  cam- 
consented  that  the  negro  should  meet  the  prisoner  for  the  purpose  l^v\ew\€ 
of  arranging  with  him  the  plan  of  elopement.  And  the  question  ^^^^^ 
was,  whether  the  owner  was  **  deprived  of  the  use  and  benefit  of  er  in  the 

.        ,         ,,  act  of  ateal- 

the  slave."  ing  the 

The  court,  Johnsan^  J.   after  referring  to  Macdaniel's  case,  no^gichan 
2  East's  P.  C,  665.  ;  Norden's  case,  2  East's  P.  C,   666. :  and  &«»entaf 

v^ill    eX" 

Eggington's  case,  2  East's  P.  C,  666. ;  which  last  case  was  held  empt  the 
to  be  a  casein  point     There  the  master  qf^a  roanufa^tDiiy  iHli;  j£^^ 
agreed  with  his  servant  that  the  door  should  be  left  open  for  tbtf  P^^°^^j|f 
entrance  of  the  robber;  and  when  he  entered,  and  took  the  marked  ing- 
guineas,  the  servant  was  with  him,  and  the  court  held  that  it  was  a 
larceny.     The  principle  will  apply  to  this  case.     Every  act  of  the 
prisoner  proceeded  from  his  own  mere  motion,  without  any  agency 
on  the  part  of  the  owner  of  the  slave.  His  not  preventing  the  thing 
when  he  knew  it  beforehand,  is  not  evidence  of  the  assent  of  his 
will,  but  is  only  an  apparent  assent     The  act  was,  therefore,  invw 
to  dwnvM^  and  constituted  felony. 
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S. 

Statb  v.  Covinoton.  January  T.  1832.    2  Bmley^s  Rep.  569.; 
S.  P.  State  v.  Milbs,  2  Nott  &  M'Cord's  Rep.  4. 

Tai^if  ^        The  prisoner  was  indicted  for  inveigling  and  stealing  a  slave  un- 
iiw^^iidi  der  Ibeact  of  1754.     It  appeared  by  the  testimony,  that  the  pri- 
1^  to  ^  |0»r  and  the  "negro  set  out  and  went  the  distance  of  thirty  yards 
Tiigle  or     in  the  prosecution  of  the  intent  of  the  prisoner  to  inveigle  the  ne* 
Batisfietthe  'gro  from  the  service  and  employment  of  his  master,  but  were  pre- 
feiony  is  *  rented  from    proceeding    farther   by  persons  who  had    placed 
complete,    themselves  in  ambush  to  intercept  them.     The  act  under  which 
the  prisoner  was  indicted  declares,  that  any  one  *^  who  shall  in- 
veigle, steal,  or  carry  away,  any  negro,  or  other  slave  or  slaves, 
&c.;  so  as  the  owner  or  employer  of  such  slave  or  slaves  shall  be 
deprived  of  the  use  and  benefit  of  such  slave,"  &c. 

The  court,  Martin  J. ^  held  )he  crime  was  complete,  and  that  the 
common  law  definition  applied  to  prosecutions  under  the  statute 
as  to  the  asportaviL 

4. 
State  v.  Whytb  &  Sadler.    Nov.  T.  1819-    2  Nott  & 

M'Cord's  Rep.  174. 

The  actii  ,      Tlie  court,   Cokocky  J.    The  act  of  1764,   making  it  felony 

making  it        ,  «  .r 

felony  to     Without  benefit  of  clergy,    "  to  inveigle,  steal,  or  carr)'  away  any 
negroes,      negro  or  slave,"  applies  to  negroes  as  well  as  white  persons.    Hia 
applies   to  honor  observed,  that  the  policy  of  the  country,  as  well  as  the  ex- 
press law,  makes  it  necessary  that  those  ofiences  which  are  de- 
clared to  be  felonies  when  committed  \^  white  men,  should  also  be 
ftI6n{^  when  committed  by  negroes.^   The  former  acts,   which 
relate  to  negroes  only,  made  it  felony  to  steal  or  entice  a  negro  so 
,  a^  to  carry  him  out  of  the  state.     This  act  makes  it  so  to  steal  or 

inveigle  them,  or  aid  others  in  doing  so,   although  they  be  not  car- 
ried out  of  the  state. 

6. 
The  State  of  Mississippi  v.  M'Graw.  June  T.  1825.  Walker's 

Rep.  208. 

ment  for  Per  Cur.  Turner.  J.  It  appears  by  the  record,  that  at  the 
ne^oma'n  October  term,  1823,  of  Pike  circuit  court,  the  defendant  was  in- 
not  called  a  clicted  for  stealini^  a  negro  man,  on  which  charge  he  was  tried  on 

•lave  IS  m-  i  .       j  • 

•ufficient;    the  plea  of  not  guilty,  and  acquitted.     At  the  same  term  he  was 
also  indicted  for  stealing  one  negro  man  Wore,  named  Emanuel 
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&,c.9  of  the  goods  aad  chattels  of  one  William  B.  Heath,  &c.     Od  trial  and 
this  arraigDmenti  he  pleaded  a  former  acquittal  for  the  same  offence,  ''^"J^^q. 
to  which  the  atate  replied  nnl  tiel  record  of  a  former  acquittal ;  and  dictment 
the  court  doubting  the  law,  referred  the  cause  to  this  court,  on  a  negro 
the  issue  of  ntU  tiel  record.     It  appears  by  the   record,  that  the   SJ^tol  °* 
district  attorney  appeared  to  enter  a  nul  pros,  on  the  first  indict*  •nbwqueat 

*^*  ^      *  ,  proaacu- 

ment,  and  informed  the  prisoner  and  his  counsel,  that  he  consider-  tion  for 
ed  that  indictment  invalid,  and  had  preferred  another  ;  and  sub-  negro%ian 
mitted  to  them,  whether  they  would  risk  a  trial  on  the  first  indict-  ■**^*' 
ment ;  whereupon  the  prisoner  and  his  counsel  would  not  move  to 
quash  the  first  indictment,  but  claimed  a  trial  by  jury  ;  a  trial  was 
had,  and  verdict  for  the  defendant.  I  am  of  opinion  that  the  first 
indictment  was  insufficient  to  warrant  a  conviction,  and  on  ivhich 
no  sentence  could  have  been  passed  against  the  prisoner.  It 
charges  the  prisoner  with  having  stolen  a  negro  man,  no  where 
called  a  slave  in  the  whole  indictment ;  and  it  is  obvious  that  the 
attorney  of  the  state  aimed  at  an  indictment,  under  the  statute,  for 
stealing  a  slave.  The  authorities  summed  up  in  in  the  first  volume 
of  Chitty's  Criminal  Law,  p.  453,  &c.,  show  clearly,  that  a  con* 
viction  or  acquittal  on  an  invalid  indictment  cannot  be  pleaded  in 
bar  of  a  second,  or  subsequent  prosecution.  Wherefore,  let  judg- 
ment be  entered  for  the  state,  on  the  issu^  joined  on  the  plea  of 
autorfoii  acqmt ;  and  it  is  ordered,  that  the  cause  be  remanded  for 
further  proceedings  in  the  circuit  court  of  said  county  of  Pike. 

6. 
Commonwealth  v.  Peas.    July  T.  1834.    4  Leigh's  Rep.  692. 

Indictment  under  the  statute,  1  Rev.  Code,  ch.  3.  §  30.,  which  An  indict- 
declares,  that  "  whomsoever  shall  carry,  or  cause  to  be  carried,  Se°«tatute 
any  slave  or  slaves  out  of  this  commonwealth,  shall  carry  or  cause  f*""  feioni- 

otuly  ta- 

to  be  carried  any  slave  or  slaves  out  of  any  county  or  corporation  king  and 
within  this  commonwealth,  in  any  other  county  or  corporation  ja™c^murt 
within  the  same,  without  the  consent  of  the  owner  or  owners  of  aj®'  ^»t 

the    wave 

such  slave  or  slaves,  or  of  the  guardian  of  such  owner  or  owners,  was  taken 
if  she  or  they  be  a  minor  or  minors,  and  with  intention  to  deprive  ^d  ^ith- 
snch  owner  or  owners  of  such  slave  or  slaves,  shall  be  adjudged  ^"^  ^f    ^ 

'  J      »        consent  of 

guilty  of  felony.**  the  owner. 

The  indictment  omitted  to  aver  the  carrying  out  of  the  county 
was  without  the  consent  of  the  owner.  The  jury  found  the 
prisoner  guilty.     Motion  in  arrest  of  judgment. 
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Per  Cur.  Lomax,  J.  The  oroigsion  of  the  averment,  that  it  was 
without  the  consent  of  the  owner  that  the  slave  was  removed,  is  a  fa- 
tal defect,  and  is  not  cored  by  verdict     Judgment  arrested. 


(XXIII.)     PENALTIES  FOR  TRADING  WITH,  &c. 

1. 

Dblery  v.  MoBNET.    Feb.  T.  1822.     11   Martin's  Louisiana 

Rep.  4. 

It  it  no  de-      Porter^  J.     This  action  was  instituted  in  virtue  of  the  24th  sec- 
fcDce  in  a  tion  of  the  Block  Code^  (I  Martin's  Dig.  622.,)  which enacto,  that 

guiton  the       .  .       .  '  ^  o  >/  > 

part  of  the  "  intoxicating  liquors  shall  not  be  sold  to  slaves  without  a  written 
Code,         permission  from  their  master  ;  and  declares,  that  any  person  vio- 
bidB^^  ^°'   lating  that  provision  shall  incur  a  penalty ;  and,  moreover,  be 
■ale  of  spi-  answerable  to  the  owner  for  all  damages  which  the  master  may 
anon  to  '  suffer  in  consequence  thereof."    The  petition  alleges,  that  the  de- 
^\^e*del  f'^^^^'^*  ^*^>  ^^  violation  of  this  law,  sell  to  the  slave,  Jasmin^  spi- 
fendant       rituous  liquors  ;  that  by  the  cause  of  them  he  became  mtoxicated; 
know  the  and  that  in  consequence  of  said  intoxication,  he  was  drowned.  The 
Se?*8lave.  ^6^*^^^^^^^  denied  that  he  was  liable,  by  reasons  of  the  allegations 
in  the  petition,  and  concluded  his  answer  by  putting  the  plainti£f  on 
the  strict  proof  of  every  thing  necessary  to  support  his  action* 
There  was  judgment  against  him,  and  he  appealed.     The  defence 
has  been  presented  to  us  in  argument,  under  the  following  divi- 
sions— 

1 .  That  it  is  not  proved  that  the  illegal  act  complained  of  was 
done,  knowingly,  by  the  defendant. 

2.  That  the  evidence  does  not  prove  that  the  slave  became  in- 
toxicated at  the  house  of  the  defendant,  and  in  consequence  of  the 
spirituous  liquors  he  drank  there. 

That  the  damages  suffered  by  the  master  must  be  the  direct  and 
immediate  consequence  of  the  intoxication  of  the  slave,  and  that, 
in  the  present  instance,  the  evidence  does  not  establish  that  fact. 

1.  The  evidence  proves  clearly,  that  the  defendant  sold  liquor 
to  the  slave  of  the  plaintiff,  and  this  is  sufficient  to  throw  the 
burthen  of  proof  on  the  defendant,  that  the  act  was  done  inno- 
cently.    Were  we  to  require  that  the  master,  in  an  action  of  this 
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kind,  should  prove  that  the  seller  of  liquor  knew  the  individual  to 
whom  he  sold  it  to  was  a  slave,  we  would  require  evidence  that, 
from  the  nature  of  the  transaction  it  is  impossible,  in  many  cases, 
he  could  give,  and  defeat  entirely  the  object  of  the  statute.  The 
general  rule  is,  that  the  burthen  of  proof  lies  on  the  person  who 
has  to  support  his  case  by  proof  of  a  fact,  of  which  he  is  supposed 
to  be  cognisant     Phillip's  Ev.  (edit.  1820,)  150. 

2.  The  principal  witness  swears,  that  he  embarked  at  the  market 
house  in  a  pirogue,  with  the  slave  Jasmin  and  some  other  negroes; 
that  they  (the  negroes)  were  sober  when  they  set  off;  that  when 
they  came  opposite  the  defendant's  residence  they  put  to  shore, 
went  into  his  house,  purchased  liquor,  drank  it,  remained  there  a 
quarter  of  an  hour,  and  that  they  began  to  quarrel  and  fight  as 
soon  as  they  re-embarked ;  that  Jasmin  was  drunk,  and  that  a 
short  time  after,  he  was  drowned.  This  proof  is  satisfactory  to 
my  mind,  as  it  appears  to  have  been  to  that  of  the  judge  who  tried 
the  cause,  that  the  intoxication  of  the  slave  proceeded  from  the 
liquors  procured  and  drank  at  the  defendant's  shop.  The  third 
and  last  point  is  the  only  one  which  has  presented  any  difficulty. 
The  defendant  insists,  that  the  death  of  the  slave  was  not  the  di- 
rect consequence  of  the  intoxication  ;  but  resulted  from  the  act  of 
a  third  party  threatening  to  flog  him.  On  this  head  the  evidence 
is  as  follows  :  J.  Soule,  the  witness  who  embarked  in  the  pirogue 
with  the  slave  Jasmkiy  swears,  that  after  they  left  the  shop  of  the 
defendant,  and  embarked  on  board  the  pirogue,  the  negroes  began 
to  quarrel,  and  finally  to  fight ;  that  one  of  them  fell  twice  into 
the  river ;  that  he  (the  defendant)  finding  his  situation  a  danger- 
ous one,  called  for  help  from  a  boat  he  saw  at  some  distance,  and 
that  a  Mr.  Lartigue  came  to  his  assistance,  and  brought  the  pi- 
rogue to  land.  When  they  got  on  shore,  Mr.  Lartigue  observed, 
that  he  would  give  them  a  flogging,  and  then  they  would  behave 
themselves.  On  hearing  this.  Jasmin  jumped  into  the  river,  the 
witness  jumped  after  him,  but  was  unable  to  save  his  life.  Another 
of  the  negroes,  who  was  also  drunk,  immediately  endeavored  to 
drown  himself,  but  was  prevented.  Lartigue  confirms  this  testi- 
mony, except  that  his  declaration  to  the  negroes  was,  that  if  they 
did  not  behave  themselves  he  would  correct  them. 

This  evidence  shows,  in  a  most  striking  point  of  view,  the  con- 
sequences that  result  from  violating  a  wise  and  salutary  law,  which 
is  founded  alike  on  a  regard  for  the  interests  of  the  master  and 
slave.  And  the  judgmentof  this  court  can  only  enable  the  defendant 
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to  diiieliaige  ^ne  of  the  responsibilities  which  he  has  incurred  by  this 
tran^^ssion.     The  defeiice  which  he  sets  up  cannot,  in  my  opi- 
nioiiy  be  sustained.     The  bad  conduct  of  the  negroes  in  the  boat 
was  the  result  of  his  act;  the  necessity  of  approaching  Lartigue 
was  caused  by  it ;  and  the  justifiable  threat  of  correction  arose 
from  the  intoxication  of  the  slaves,  which  we  have  already  seen, 
proceeded  from  a  fault  of  the  defendant.     The  case  cited  from 
Taunton's  Reports  is  not  law  here  ;   and  the  reasons  given  by  the 
judges  who  decided  it  are  not  satisfactory.   It  appears  very  strange 
that  a  man  should  be  excused  from  the  consequences  of  illegally 
frightening  the  horse  of  a  traveller,  because  the  driver  was  not  skil- 
ful, when  it  is  clear  there  would  not  have  existed  a  necessity  for  ex- 
ercising skill  had  it  not  been  for  the  act  of  the  defendant,  and  but 
for  that  act,  no  damage  would  have  been  sustained.     In  the  well- 
known  case  of  the  throwing  of  a  squib,  which  was  picked  up  and 
thrown  by  two  other  persons  before  it  committed  the  injury  on  the 
plaintiff,  it  was  held  that  the  first  thrower  was  responsible  ;  that  the 
new  direction  and  force  flowed  out  of  the  first  force,  and  was  not  a 
new  trespass.     So,  here  the  act  of  Lartigue  directly  flowed  from 
the  original  fault  of  the  defendant ;  was  occasioned  by  it,  and  must 
be  considered  as  making  a  part  of  it     I  think  the  plaintiff  has 
made  out  his  case,  under  the  law  cited  at  the  commencement  of 
this  opinion,  and  that  the  judgment  of  the  parish  court  should  be 
affirmed,  with  costs. 

Martin,  J.  Nothing  can  be  clearer  than  the  position,  that  a  per- 
son who,  in  this  state,  deals  with  a  black  man,  exposes  himself,  in 
case  of  his  being  a  slave,  to  all  the  consequences  which  follow  the 
dealing  with  a  slave ;  the  presumption  being,  that  a  black  man  is 
a  slave ;  as  by  far  the  greatest  proportion  of  persons  of  that  color 
are,  in  this  state,  held  in  slavery.  There  would  be  no  possibility  of 
punishing  illegal  acts  relating  to  that  species  of  property,  if  the 
knowledge  of  the  actual  slavery  of  the  negro  was  essentially  to  be 
proven  in  the  trespass. 

The  liquor  which  intoxicated  the  slave,  having  been  furnished 
him  in  the  defendant's  shop,  he  must  be  amenable  for  the  conse- 
quences. It  is  clear,  that  the  spirituous  liquor  which  the  plaintiflPs 
slave  obtained  there  was  the  cause  of  his  intoxication  ;  as  it  ap» 
pears  in  evidence  that  he  proceeded  from  the  shop  to  the  boat,  and 
that  a  short  time  after  he  fell  in  the  water,  and  was  drowned.  It 
appears  to  roe,  that  the  drowning  was  the  immediate  consequence 
of  the  supply  of  spirits  procured  in  the  defendmnf  s  shop ;  be  masf» 
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of  course,  abide  the  consequence.     1  concur  in  Judge  Porter^t 
opinion. 
Mathewsy  J.  1  concur  with  my  colleagues.    Judgment  affirmed. 

2. 

State  v.  Anone.     May  T.  1819.  2  Nott  &  M'Cord's  Rep.  27. 

Indictment  for  trading  with  a  slave  without  a  ticket.     It  ap-  Entrap- 
peared  the  defendant  left  one  of  his  slaves  in  his  store  to  buy  and  ^^tra£ng 
sell  for  him  in  his  absence.      The  overseer  of  a  plantation  sus-  ^^^  will 
pecting  the  defendant's  slave  of  buying  of  slaves  without  tickets,  not  affect 
gave  corn  to  one  of  the  slaves,  who  sold  to  the  defendant's  slave  of  the  con- 
for  his  master  in  the  presence  of  the  overseer.     It  was  objected,  ^^^^^ 
the  defendant  could  not  be  convicted,  in  as  much  as  the  corn  was 
given  by  the  overseer  to  the  negro  for  the  purpose  of  detecting  the 
defendant. 

The  court,  Richardson^  J.,  held,  that  where  the  goods  were  given 
by  the  master  or  owner  on  purpose  to  entrap  the  person  who 
might  trade  with  the  slave,  and  where  the  master  or  owner  stood 
and  saw  the  act  of  trading  for  the  purpose  of  detection,  it  doesle* 
galize  such ;  nor  is  it  a  defence  which  will  avail  the  defendant.  The 
same  principle  was  laid  down  in  the  State  v.  Stroud,  in  a  note  to 
the  end  of  the  case  in  the  text. 

S. 

The  State  v.  Pemberton  and  Smith.      Dec.    T.   1829. 

2  Devereux's  North  Carolina  Rep.  281. 

The  defendants  were  indicted  as  follows :    "  The  jurors,  &c.  jj  jg  ^^^  ^^ 

present,  that  S.  P.  and  J.  A.  S*  late  of,  on,  &c.,  at,  &c.,  unlaw-  offence 

fully  did  play  at  cards  with  certain  slaves,  to  wit,  with,  &c.,  to  the  common 

evil  example  of  all  others  in  like  case  offending,  and  agaiilst,  &c."  ^^tj  ^ 

After  verdict  for  the  state,  his  honor  Judge  Strange  arrested  the  g^™^« 

witpsIaTei 

judgment,  being  of  opinion,  that  the  fact  charged  as  an  ofience 
was  one  which  never  could  have  existed  in  England,  and  there- 
fore could  not  be  deemed  an  ofience  at  common  law,  as  no  law 
could  be  supposed  to  exist  against  that  which  could  not  be  done. 
And  as  there  was  no  statute  prohibiting  it ;  or,  if  there  was,  as  the 
indictment  did  not  conclude  contra  formanif  it  could  not  be  taken 
as  an  ofience  ag^ainst  the  statute  law.  From  this  judgment  the  so- 
licitor for  the  state  appealed. 

Per  Cur.    For  the  reasons  given  by  the  judge  below,  the  judg- 
ment must  be  affirmed. 
56 
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(XXIV.)  HARBORING  SLAVES.* 

1. 

SciDMORE  V.  Smith.     Aug.  T.  1816.     13  Johns.  Rep.  322. 

An  acUon  Smith,  the  defendant  in  erroFi  brought  an  action  of  trespass  in 
^^^  the  court  below,  against  the  plaintiff  in  error,  to  recover  damages 
for  haibor^  for  seducinff  and  harboring  his  man  servant  It  was  objected  that 
the  action  should  have  been  debt^  under  the  15th  section  of  the 
**  act  concerning  slaves  and  servants.**  (2  N.  R.  L.  206.,)  but  tbe 
exception  was  overruled,  and  judgment  was  given  for  the  defendant 
in  error. 

Per  Cur.  The  statute  penalty  for  harboring  slaves  or  servants 
is  cumulative,  and  does  not  destroy  the  common  law  remedy. 
Judgment  affirmed. 


*  By  Aiken's  Ala .  Dig.  p.  109,  any  person  harboring  or  concealing  any  negro  or  negroes 
belonging  to  any  other  person,  or  suffering  the  same  to  be  done  (with  his  consent  and 
knowledge,)  shall  be  punished  in  a  sum  not  exceeding  $700,  and  shall  be  imprisoned 
not  leas  than  one,  nor  exceeding  six  calendar  months ;  and  by  Prince's  Dig.  Laws  of 
Geo.  p.  375,  any  person  guilty  of  harboring,  &>c,  to  be  sentenced  to  thepenitentiaiy, 
at  hard  labor,  for  a  term  not  exceeding  2  years,  provided,  an  apparent  well  fimnded 
claim  to  said  slave  is  not  shown  on  trial ;  damages  may  also  be  recovered  in  a  civil  suit 
for  loss  of  labor,  &c.  And  by  the  Rev.  Code  of  Miss.  p.  585,  any  white  person,  free 
negro,  or  mulatto,  harboring  or  entertaining  a  slave  without  the  consent  of  his  or  her 
owner  or  overseer,  shall  forfeit  to  the  informer,  for  every  such  offence,  $10 ;  and  if  a 
free  negro,  or  mulatto,  shall,  in  addition,,  receive  any  number  of  lashes,  not  exceeding 
tiiirty.  lb.  p.  316,  any  licensed  innkeeper  harboring  a  slave  knowing  him  to  be  such, 
witJiout  a  ^Titten  permission  from  the  master  or  mistress,  shall  forfeit  and  pay  for 
every  such  offence,  a  sum  not  less  than  $10,  nor  more  than  $50 ;  and  in  p.  584,  ■ 
slave  harboring,  &c.  another  slave,  diall  be  punished  by  stripes  not  exceeding  thir^- 
nine.  By  the  Rev.  Code  of  Miss.  p.  380,  any  white  person,  negro,  or  mulatto,  har- 
boring a  slave  without  the  consent  of  the  master,  shall  be  fined  in  a  sum  not  exceeding 
$20,  and  shall  be  hable  in  damages  to  the  owner ;  and  any  slave  committing  a  like  of- 
fence, to  receive  not  exceeding  thirty-nine  lashes.  By  the  Rev.  Code  of  Virginia  p. 
439,  any  free  person  guilty  of,  6lc.  shall  be  considered  guilty  of  a  misdemeanor,  and 
punishable  as  in  other  cases  of  misdemeanors,  and  shall  also  be  liable  for  damages  to 
the  party  injured :  if  a  slave,  \o  receive  not  exceeding  thirty-nine  lashes.  By  the  Rev. 
Code  of  Tenu.  vol.  1.  p.  32^,  any  white  penon,  free  negro,  or  mulatto,  harboring  or 
enticing  a  slave,  without  the  knowledge  and  consent  of  the  master,  shall  forfeit,  Ac. 
a  sum  not  exceeding  $90,  nor  less  than  $10 ;  lb.  p.  390,  for  harboring,  dtc  a  slave  on 
any  pretence  whatever,  shall  forfeit  and  pay  to  the  owner,  for  every  such  offence,  $50, 
and  be  also  liable  in  an  action  for  damages  to  the  owner ;  and  if  the  offence  is  con>» 
mitted  with  a  view  to  the  escape,  of  the  slave  from  the  state,  shall  pay  to  the  master  or 
mistress,  for  every  such  negro  enticed  away,  $62  and  50  cents,  to  be  levied  on  his 
property ;  but  ifhe  be  iusolvent,  shall  be  compelled  to  serve  the  owner  5  years.     By 
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3. 
Dabs  v.  Marsh.    July  T.  1815.    2  North  Carolina  Law  Re- 
pository 249. 

This  was  an  action  of  debt  to  recover  the  penalty  under  the  4th  ^«r**^»ff 

*  •  ana  main- 

section  of  the  act  of  1791,  against  harboring  slaves.     The  declara    if^ining  a 
tion  contained  three  counts :    1.  For  enticing  and  persuading  the  slave  with- 
slave  to  leave  the  plaintiff's  service.    2.  For  harboring  and  main-  meaning  of 
taining  tlie  slave,  knowing  her  to  be  a  runaway.    The  jury  found  ^^  ^^^ 
a  verdict  for  the  plaintiff,  subject  to  the  opinion  of  the  court,  on  the  act  of 
the  following  case.     The  plaintiff  proved  a  title  to  the  two  slaves,  j^orihCw- 
mother  and  child,  under  a  bill  of  sale,  and  possession  of  them  from  ^^^crei^l 
February  1807,  until  the  September  following,  when  she  absented  frmidtdent 
herself  with  her  child,  in  the  night  time,  taking  with  her  all  her  and  main 
apparel,  and  was  the  next  morning  in  possession  of  the  defendant,  ^"""S 
who  at  that  time,  gave  notice  to  the  plaintiff  of  the  fact,  and  said 
he  should  retain  them  until  recovered  by  law;  as  he  claimed  them 
as  his  father's  property.     The  defendant  has  had  them  in  posses- 
sion till  1813,  harboring  and  maintaining  them,  but  in  an  open  and 
avowed  manner,  the  woman  being  the  wife  of  one  of  his  negro 
men.    The  plaintiff  sued  out  a  writ  of  detinue  for  the  slaves  in 
1807,  and  in  September  1813,  recovered  them,  and  damages  for 
the  detention.    The  writ  in  the  present  action  was  sued  out 
in  1809. 

Per  Cur.     Seawellf  J.     I'he  jury  have  found  for  the  defendant 


the  aet  of  1836,  anj  penon  or  penons,  harboring,  dec  anj  runaway  alavOfihiowin^ 
him  to  be  each,  shall,  on  conviction,  be  puniahed  bj  imprisonment  in  thepeinteqtiai)^ 
at  hard  labor,  for  a  period  not  exceeding  10,  nor  le«  than  3  years.  In  Kentnc^,  by 
the  aet  of  1830,  p.  173,  any  person  concealing  or  harboring  a  runaway  slave,  knowing 
him  to  be  sach,  in  addition  to  compensation  to  the  owner,  shall,  on  conviction,  pay  k 
fine  not  exceeding  $500,  nor  less  than  $50,  and  also  give  security  for  good  behaviour 
daring  his  stay  in  the  state.  By  Lialefs  Louisiana  Dig.  vol.  1,  p.  121.  any  person 
harboring,  concealing,  or  hiring  any  runaway  dave,  shall  be  fined  in  a  sum  not  ex- 
ceeding $300,  nor  less  than  $100 ;  lb.  p.  398,  any  person  harboring,  &c.  knowing 
them  to  be  such,  Ac  shall,  on  conviction,  be  fined  in  a  sum  not  exceeding  $1000,  nor 
less  than  $200,  and  be  imprisoned  not  exceeding  2  years,  nor  less  than  6  months. 
By  2  Brevard*8  Dig  Laws  of  South  Carolina,  p.  237.,  any  free  negro,  mulatto,  mestizo, 
or  slave,  guilty  of  harboring,  Ac.  a  mnaway  slave  or  slaves,  charged  or  accused  of 
any  criminal  matter,  if  a  slave,  shall  receive  such  corporal  punishment,  not  extending 
to  life  and  limb,  as  the  court  shall  tiunk  fit ;  and  if  a  free  negro,  Sui,  shall  forfeit  to  the 
use  of  the  owner,  £10  for  the  first  day,  so  harbored  or  concealed,  and  £1  for  every 
day  after;  and  if  unable  to  pay  said  forfeiture,  shall  be  publicly  sold  to  pay  the  same. 
lb.  p.  257.  harboring  any  negro  illegally  brought  into  the  state,  shall  forfeit  and  pay 
$100,  for  every  such  oflbnce. 
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on  all  the  counts  in  the  declaration,  except  the  one  for  harboring 
and  maintammg  the  slave  as  a  runaway.  Upon  that  count  we  think 
there  can  be  no  doubt  as  to  what  verdict  they  should  have  founds 
under  the  facts  which  form  the  case.  The  act  of  assembly  gives 
a  penalty,  where  any  person  shall  *^  harbor  or  maintain  under  any 
pretence  whatever,  any  runaway  servant  or  slave.'* 

Now,  it  has  been  contended  by  the  plaintiff's  counsel,  that  if  the 
slave  was  a  runaway,  and  was  in  the  possession  of  defendant,  and 
retained  by  liim,  that  it  was  then  such  a  case  as  was  provided  for 
by  the  act,  which  from  the  words,  "  under  any  pretence,"  would 
reach  every  possible  case.  That  the  legislature  was  competent 
to  give  a  penalty  in  such  a  case,  we  do  not  deny,  but  feel  warranted 
in  saying  they  have  not  said  so,  or  intended  it,  in  this  case* 

The  act  has  in  express  words  given  a  penalty  for  harboring; — 
harboring  is  a  term  well  understood  in  our  law,  and  means  ^frau^ 
dtUent  concealment ;  and  the  legislature  not  having  said  in  what  a 
maintaining  under  any  pretence  consists,  we  are  left  to  find  it  out  by 
construction.  To  us  it  seems  clear,  that  it  is  a  safe  rule  in  con- 
struction, where  acts  of  a  known  and  definite  meaning  are  de- 
scribed as  constituting  an  offence,  and  then  other  words  of  a  ge- 
neral nature  are  used  as  synonimous  with  the  former,  and 
apparently  with  a  view  of  ^ving  the  act  a  liberal  construction  in 
suppression  of  the  mischief,  that  these  general  expressidns  should 
not  render  penal  by  construction,  any  act  which  does  not  partake 
of  the  qualities  of  the  act  specially  set  forth.  Such  a  construction 
would  lead  us  to  say,  that  the  maintaining,  intended  by  the  legisla- 
ture, was  secret  and  fraudulent ;  this  being  negatived  by  the  state- 
ment of  the  case,  we  think  the  jury  should  have  found  for  the  de- 
fendant  on  this  count,  and  are  all  of  opinion  there  should  be  judg- 
ment for  defendant. 

3. 
Gordon,  by  his  next  friend  v.  Farquhar.  June  T.  1823.  Peck*s 

Tennessee  Rep.  155. 

Harboring  Per  Cur.  Haywood,  J.  This  was  a  warrant  in  debt,  before  a 
don^under  justice  of  the  peace,  for  fifty  dollars,  founded  on  the  act  of  1799, 
prip^yf  ^^'  ^®»  ^^^-  ^>  '^^  enticing  and  persuading  a  certain  slave  named 
and  not  '    Violet,  from  the  service  of  the  plaintiff,  her  master.     The  cause 

with  a  view  •  u        •        •  r  7  «>* 

to  subtract  went  mto  the  circuit  court  by  appeal,  where  there  was  a  trial  and 
fnnnhe     verdict  for  the  defendant.     The  clause  in  the  act  on  which  the 
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warrant  was  founded,  declares  "  that  if  any  person  shall  hereafter  owner, 
entice  or  persuade  any  servant  or  slave  to  absent  him  or  herself  in  the  act 
from  his  or  her  owner's  service,  or  shall  harbor  or  maintain  under  ^g  ^^^ 
any  pretence  whatever."  imrboring 

On  the  trial  it  appeared,  that  the  defendant  met  with  the  slave, 
who  was  absent  under  a  pass  or  permit  from  the  plaintiff,  who 
claimed  to  be  the  owner  under  a  purchase  at  sheriff's  sale,  and 
clsdming  an  interest  in  the  slave  under  a  deed  of  trust,  which  deed 
was  held  by  Tubb  as  trustee ;  he  directed  the  slave  to  go  to  Tubb, 
who  he  said  had  a  claim  to  her,under  which  direction  the  slave  went* 

The  deed  of  trust  was  shown  in  defence,  but  it  was  insisted  it 
was  fraudulent,  and  should  be  viewed  as  a  nullity.  No  part  of  the 
charge  of  the  court  is  called  in  question,  so  far  as  it  goes,  but  it  is 
insisted  that  the  judge  should  have  charged  the  jury,  that  if  the  de- 
fendant claimed  the  girl  by  a  deed  fraudulent  and  void  in  law,  he 
could  not,  by  virtue  thereof,  justify  persuading  and  enticing  her 
from  her  owner's  service.  But  the  court,  though  requested,  re- 
fused so  to  charge,  having  charged  '^  that  though  the  defendant 
might  have  persuaded  her  to  put  herself  under  the  protection  of 
Tubb  ;  yet,  if  he  did  it  under  a  belief  that  he  had  a  good  equita- 
ble or  a  legal  title  in  Tubb,  then  he  is  not  embraced  in  the  act  of 
assembly." 

The  words,  "  under  any  pretence  whatever,"  in  the  act  of  as^ 
sembly,  are  referable  to  the  harboring,  not  to  the  words  '^  entice 
fram  the  service  oj  the  owners ;"  this  latter  sentence  means  an  ac- 
knowledged owner,  not  one  whose  claim  is  opposed  by  that  of  the 
defendant,  by  virtue  of  another  claim  of  his  own.  If  the  prior 
possession  is  to  be  regarded,  and  he  who  is  the  owner  with  open 
possession  is  not  to  be  disturbed,  then  a  new  possession  taken  by 
force  and  avowedly  as  a  recaption,  is  not  the  object  of  the  penal- 
ty awarded  by  this  law,  for  that  is  but  a  restitution  to  the  state, 
from  which  it  ought  not  to  have  been  taken,  and  one  which  is  ef^- 
fected  without  force,  and  not  without  a  justificatory  motive.  The 
penalty  is  to  be  recovered  before  a  justice  of  the  peace,  and  cer- 
tainly it  cannot  be  pretended  that  the  justice  must  decide  on  the 
merits  of  the  respective  claims,  of  course  he  cannot  determine 
whether  one  of  the  claims  be  fraudulent  or  not  He  can  only  en- 
quire into  the  motive  of  the  person  charged,  and  whether  it  be 
such  as  the  act  condemns,  that  is,  a  desire  to  meddle  with  the  pro- 
perty of  another,  to  which  the  defendant  had  himself  no  colera- 
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ble  claim,  and  to  subtract  from  the  owner,  profits  which  the  offen- 
der has  no  reason  or  pretence  for  claiming. 

4. 
Roquet  v.  Richardson.  March  T.  1832.  3  Louisiana  Rep.  452* 

A  person  Damages  were  claimed  from  the  defendant,  on  the  ground  of 
who  holds  having  concealed  and  employed  a  runaway  slave  belonging  to  the 
4if  a  slave  plaintiff.  The  general  issue  was  pleaded,  and  it  appeared  from  the 
right  or  ti-  testimony,  that  a  female  slave  aged  about  twelve  years,  was  brought 
hu  motives  ^^  ^^  defendant's  house  by  a  carman,  to  whom  she  had  stated  she 
^.  °?*    .   was  free.  She  remained  with  the  defendant  for  nearly  a  year,  dui^ 

criminal,  is,  i.«.  ii»«  •  %      /»  r  t        ■»•  • 

liable  for     mg  which  time  every  publicity  was  given  to  the  fact  of  her  livmg 

to  ^h^'    there,  and  attempts  made  to  discover  whether  she  was  a  slave,  and 

the  owner   (q  whom  she  belonged.    There  was  no  paper  publbhed  in  the 

cover  the     parish  where  the  defendant  resided  ;  nor  did  it  contain  a  jdl ; — it 

^^^'         was  further  shown  that  the  defendant  was  a  justice  of  the  peace. 

The  plaintiff  proved  property  in  the  slave ;  that  he  had  advertised 

her  in  the  papers  of  New  Orleans  as  a  runaway,  and  expended 

one  hundred  dollars  in  endeavoring  to  recover  her.    There  was 

judgment  for  the  defendant  in  the  court  below,  and  the  plaintiff 

appealed. 

Per  Cur.  Mathews^  J.  In  this  case,  damages  are  claimed  from 
the  defendant,  on  account  of  the  concealment  and  detention  of  a 
female  slave,  the  property  of  the  plaintiff.  The  court  below  ren- 
dered  judgment  in  favor  of  the  former,  from  which  the  latter  ap- 
pealed. The  amount  claimed  is  in  conformity  with  the  acts  of  the 
legislature,  (part  of  the  Black  Code,)  passed  in  1807  and  1809, 
and  which  relate  to  the  penalty  and  punishment  for  harboring  and 
concealing  runaway  slaves.  These  acts  seem  intended  to  fix  the 
penalties  to  which  offenders  against  their  provisions  may  be  legally 
subjected  on  conviction ;  they  are  pecuniary,  but  may  be  changed 
into  imprisonment,  if  the  persons  convicted  has  not  the  means  ne- 
cessary to  pay  to  owners  of  slaves  the  compensation  accorded. 
See,  Moreau's  Dig.  p.  119*20.  In  addition  to  the  compensation 
allowed  to  owners,  by  the  first  article,  a  fine  is  imposed  Ibr  tlie 
benefit  of  the  parish,  wherein  the  offender  may  be  convicted,  by 
the  second.  Same  booky  p.  121,  These  laws  are  evidently  penal, 
and  have  relation  to  public  offences.  Whether  the  owner  of  a 
9lave,  which  may  have  been  concealed  or  hired  without  leave,  can 
pursue  the  person  offending,  in  a  civil  action,  and  on  proof  of  the 
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offence  recover  the  penalty  prescribed  by  law  1  is  a  question  whicb 
the  present  case  (according  to  the  testimony,)  does  not  require  to 
be  settled,  as  we  are  of  opinion  with  the  court  below  that  the  proof 
does  not  establish  any  criminal  concealment  or  illegal  hiring 
against  the  defendant.  The  petition  contains  a  claim  for  damages 
to  the  amount  of  one  hundred  dollars,  exclusive  of  the  penalty 
fixed  by  law.  The  testimony  is  somewhat  contradictory  as  to  the 
value  of  the  services  of  the  slave.  She  is  a  giri  about  twelve  years 
of  age,  and  if  healthy,  her  work  and  labor  must  be  presumed  to  be 
worth  something.  Be  this,  however,  as  it  may,  it  is  in  evidence 
that  one  hundred  dollars  were  paid  by  the  husband  of  the  plunti£^ 
in  recovering  possession  of  this  slave*  Although  the  conduct  of 
the  defendant,  as  shown  by  the  proof  of  the  cause,  cannot  be  held 
as  criminal,  yet  viewed  either  as  an  individual  or  a  justice  of  the 
peace,  there  is  such  remissness  and  n^Ugence  on  hb  part,  as  ought 
to  subject  him  to  all  loss  and  damages  actually  suffered  by  the 
plaintiff  in  relation  to  her  property,  of  which  he  had  possession, 
without  right  or  title.    Judgment  reversed. 

5. 
SraAWBBiBaB  v.  Turnbb,  et  al.  March  T.  1836.   9  Louisiana 

Rep.  213. 

This  was  an  action  brought  by  the  plaintiff  to  recover  from  the  Where  th€f 
defendants,  owners  of  the  steamboat, Chesapeake,  the  value  of  a  astoam-^ 
slave  alleged  to  have  been  illegally  employed  by  the  captun  of  the  ^*  ■P^*'"' 
boat  as  a  hand,  without  the  authority  or  consent  of  the  plaintiff;  to  be  em- 
and  while  in  this  service  was  drowned.  Ln^on* 

Per  Cur.    Martin,  J.     The  plamtiff  claims  the  value  of  a  slave,  ^^^^ 
employed  as  a  hand  on  board  the  steamboat  Chesapeake,  by  the  tain,  with- 
defendants,  without  his  authority  or  consent,  and  who  was  drown-  thority  and 
ed  by  jumping  or  falling  overboard.    This  case  was  before  this  ^^^q^ 
court  last  year,  and  remanded  for  a  new  trial.    Bee  8  Louisiana  ^^^.  }>«  ^f» 

accidentaly 
Reports  537*  drowned, 

After  the  cause  was  remanded,  and  before  the  second  trial,  the  t^ownen 
pluntiff  amended  his  petition,  by  the  addition  of  an  averment,  that  ®^^®  ^<^ 
flie  defendants,  by  due  diligence,  might  have  prevented  the  slave  iponsible 
being  employed  as  a  hand.    The  parties  went  to  trial  on  this  addi-  ^ae. 
tional  allegation  to  the  former  cause  of  action.     There  was  a 
second  verdict  and  judgment  for  the  plaintiff,  and  the  defendants 
appealed. 

The  fact  of  the  slave  being  employed  as  a  hand  on  board  the 
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steamboat,  was  fully  proved.  It  farther  appears,  that  the  plaintiff 
on  hearing  his  slave  was  on  board,  went  there  with  the  intention 
of  arresting  him,  and  in  the  attempt,  the  boy,  in  endeavoring  to  ef- 
fect his  escape,  fell  oveiboard,  and  was'drowned. 

The  defendant's  couofisel,  urged  with  some  earnestness  in  the 
argument  of  the  case,  that  the  hiring  and  employment  of  the  slave 
was  not  the  immediate  cause  of  the  drowning ;  but  that  it  was  oc- 
casioned immediately  by  the  pursuit  of  the  master. 

The  plaintiff  on  the  other  hand,  produced  evidence  which  shows 
clearly  the  want  of  due  diligence  in  the  owners  of  the  steamboat, 
in  suffering  the  slave  in  question  to  be  engaged  for  several  days  in 
unloading  and  loading  her  in  the  city  of  New  Orleans,  where  they 
resided.  This  they  could  have  prevented  and  did  not  The  plain- 
tiff has  had  two  verdicts  in  his  favor.  Hb  slave  absconded,  and 
went  on  board  the  steamboat  in  an  illegal  and  improper  manner. 
He  was  illegally  and  without  authority  hired  by  the  master,  of 
which  fact  the  jury  seem  to  have  believed  the  owners  had  notice. 
It  does  not  appear  that  they  made  any  inquiry  whether  he  was 
employed  on  board  with  or  without  the  knowledge  and  consent  of 
the  plaintiff,  his  master.  The  verdict  must  therefore  stand,  and 
remain  undisturbed. 
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ABATEMElNT,  [See  Hiring.] 
Absence, 

Leave  of,  [See  Fugitive,] 
Absolute,  Deed,  [See  Deed,] 

Property,  [See  JFrauds.] 

Vice,  [See  Warrantt^.] 

ABUttB, 

of  slaves,  [See  Liabilitiei  to  mas* 
teu 
Accessory, 

before  the  fact,  [See  CAmes,] 
Account,  [See  Mortgage^  Remainder.] 

ACNOWLEDGMENT, 

hy  possessor,  [Sec  Frauds ^] 
Acquittal, 

Judgment  of,  [See  Crimes.] 
Verdict  of,  [See  Liabilities  of  mas*- 

ter  and  others.] 
Actions, 

against  Co-tenant,  [See  Recovery.] 
joint,  for  freedom,  [See  Freedom,] 
on  the  Case,  [See  Harboring.  Dt* 

ceit.] 
for  Damages,  [See  Liabilities  of 
and  to  master.  Damages.] 
of  Detinue.   [See  Detinue,    Mart* 

gage.  Possession,  Fugitive.] 
For  the  price  of  slaves,  [See  War- 

ranty.] 
of  quanti-minoris,  [ib,] 

of  Recovery,  [See  Recovery^] 
Redhibitory.  *[Seo  Warranty.] 
(0  rescind  the  sale,         [xb.] 
of  Trespass  for  labor  and  services^ 

[See  Damages.] 


of  Trespass,    and  false   imprison-    Agent, 


of  benevolence.         [ib.\ 
Criminal,  [ib.] 

of  North  Carolina,  See  Gifts^ 
Public.    Manumission    of    Daugh-* 

ter,  by,  [See  Emancipation.] 
of  servants,  [See  Liabilities  of  mas'* 
ter.] 

Administration,  [See  Emancipation.] 

Administrator,  [See  Detinue.] 
assent  by,  [See  Possession.] 
Reclaiming  a  slave  by,  [See  Eman^ 
cipation.] 

Admission, 

of  freedom,  [See  Emancipation.] 

Admissibility, 

of  parol  evidence,  [See  Hiring] 

Advancement, 

to  a  child,  [See  Parent.] 

Adverse, 

possession.  See  Infant.  Limitationt 
Mortgage.    Possession.  Property,] 

ADYBRTtaZMJ&fiTi 

of  unreclaimed  slave,  [See  Fugitive,] 
affecting  rights  of  master,         [ib.] 

African's, 

Negroes  imported    from  Madagas-^ 
cat'  may  he  slaves.  11 

Are  slaves  since    brought  into  colo- 
nics* 12 

Age, 

certain    slaves  directed    to  be    set 
free  at,   [See  Emancipation.] 
slave  under  thirty  years,  [ib.] 
particular,  manumission  by  will  to 
take  effect  at«  [ib.] 


ment,  [See  Freedom,] 
of  Warranty,  [See  Warranty.] 
in  suits  for  freedom.  [SceFreedom.] 
civil,  for  enticing  away  slave,  See 
Liabilities  to  master.] 


Iioportation   of    slaves    by,    [See 

Emancipation.] 
A  slave  may  be,  [See  Liabilities  of 

master.] 
Public,  sales  by,  [See  Warranty,] 


Acts,    of  Slaves,    [See  Liabilities    o/  Agreement, 

master.]  ^         for  freedom,  [Sec  Emancipation.] 
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Parol,  loan  of  slaves  under,  [See 

Possession.] 
aid  of  magistrate,  to  prevent  trans- 
portation of  slave,  [See  Emanci" 
pation.] 

Allegation, 

that   a    slave   was   a    thief^  [See 
Warranty.] 

Animo,  Morandi,  [See  Emancipation.] 
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Indian,  descent  from,  [See  Judg" 
tnent.     IVeedom.] 
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state,  removal  of   slaves   to,  [See 
Emancipation.] 
Application, 
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Warranty,] 
Apportionment, 

of  wages,  [See  Hiring.] 
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Assembly, 
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by  Executor,   [See  Detinue.] 
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mission, [See  Emancipation.] 
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slaves  are  considered  at,  [t6.] 
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[See  Executor.] 
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tive.] 

for  debts  of  vendor,  [See  Sale.] 
when  writ  of,  may  issue,  [See  Free" 
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By  a  negro  to  ravish  a  white  wo- 
man, [See  Crimes.] 
to  murder  a  slave,  [See  Liabiiilies, 
to   master.] 

to  compel  master  to  accept  com- 
pensation, [See  Emancipation,] 
Attendance, 

medical,  upon  a  slave,  [See  Lia- 
bilities of  master*] 


Authoritt, 

slaves,  acting  with   or  not,    [See 
Liabilities  of  master.] 
Aunt, 

maternal,  judgment    in    favor   of, 
[See  Judgment.] 
BAILEE,  [See  Consideration,] 
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for  recovery  of  Dower.  [See  I>€- 
vise. 
Bastardy, 

Imprisonment  of  slave  for.    [See 
Pugitive,] 
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of  slaves.    [See  Liabilities  to  masr 
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Beating  Slaves.  [ib,] 

Benefit, 
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Slaves.] 
of  slave,  [See  Emancipation,] 
Benevolence, 

acts  of,  [See  Liabilities  ef  master.] 
Bequest, 

of  liberty,  [See  Emaneipaiion.] 
Bill,  of  Sale^ 

[See     Gifts^    Mortgages^     Sale,] 
Warranty.] 
Blacks,  presumed  slaves  from  color  195 
Bona-fide. 

Loans,  [See  Fraud.] 
Vendee,  [See  Fhigitive.Vendee.] 
Bond,  to  restore  slave,  [See  Hiring.] 
Broker,  sale  by,  [See  Warranty.] 
Buyer, 

of  a  slave  on  condition,  [See  CoH" 
dition.] 
CAPITAL-CHARGE. 

Against  slaves,  [See  Liabilities  of 
Master,] 

crime,   [See  ib.  Warranty] 
felony,  [ib.] 

offence,         [ib.] 
Carolina,  North,  [See  Crimes  Gifts.] 
South,  [See /ni:iipaet7y.  Warranty.] 
CASS-Action  on,     [See  Harboring.'] 
Redhibitory,     [See  Warranty.] 
Certificate,  of  manumission. 

Registory  of,  [See  Emancipation.] 
Cession  of  North  West  Territory,  [See 

Emancipation.] 
Chancery,  Court  of,  [See  Recovery  ] 
Charge, 

Capita],  [See  LuMliiieM  MmoUr.] 
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Chattels, 

other,  application  of  Warranty  as 
to,    [See    Wrranty.] 
Personal,    slaves    are     consider- 
ed. 2.  37 

Child, 

petition    for    freedom     by,     [See 

JS  mancipaiion.1 

conveyance  of  slaves  to,  [See  Pa^  I 

rent] 

8laves,devised  to,  [See  Remainder.] 

when  a  statU'libeTi  [See  JEmanci* 

pationJ] 

Children,   Grand,  [See  Devise.] 

bond  or  free  according  to  condition 
of  mother.  3.  24 

Born  during  life  of  devbee  slaves.  26 
Born  during  a  qualified  manumis- 
sion of  their  mothers,  are  slaves.  35 
Manumission  of,  [See  Emancipa- 
tion.] 

of  a   statu-liber,  [See  Emanc^m" 
tian.] 
[See/ncrcose,  2>ivm4Mi,  Mortgage.] 

CiTiZBN,  importation  of  slaves  by,  [See 
Emancipation.] 

Claim, 

of  freedom,   [See  Freedom,  Pre* 

scription,] 

for  hire,  [See  Hiring.] 

of  a  slave,  by  prescription,  [See 

Prescription,] 

Colonies, 

Africans  brought  into,  [See  Afri' 
cans.] 

Color.  [See  Freedom.] 

persons  of,  presumed  slaves.  57. 
««  **    free  in  certain  cases, 

**  u      4.  entitled   to  a  trial 

by  jury,   [See  Crimes.] 

Common  Law, 

rules,    as  to  remainder,  [See  Re^ 

mainder.] 

[See  Gamblings  Crimes.] 

Compensation, 

attempt  to  compel  master  to  ac* 

cept, 

[See  Emancipation.] 

in  money,  when  may  be  mado  for 

slaves,  [See  Division,] 

CoMPLiED-Contract, 

of  manumission,  [See  LiabiHiies 
of  Master.] 

CoifPiTioir, 


of  persons,    Power    of   State   to 
change,  [See  Emancipation,] 
of  service,  in  a  deed  of  emancipa- 
tion, [«6.] 

in  a  sale,  [See  Remainder^] 
of  slavos,  do  not  depend  exclusively 
on  civil  or  feudal  law.  10 

where  the  buyer  purchases  a  slave 
on,  to  return  him  in  a  specified 
time  if  he  does  not  like  him,  and  in 
the  mean  time  the  slave  is  injured, 
the  buyer  may  return  him  and  is 
not  liable  if  he  took  such  care  as  a 
man  of  prudence  takes  of  his  own 
concerns.  68 

Conditional- Sale,    [See  Possession.] 

Confession, 

of  slave  aspriccipal,  [See  Crimes^ 

Congress, 

ordinance  of  1787,  [See  Emanci" 
potion.] 

Connecticut,  [See  Fugitive.] 

Consideration, 

of  deed,  when  may  be  inquired 
into.  55 

Of  marriage,  [See  Gift.] 
of  policy,  [See  Emancipation.] 

Constitution, 

of  Indiana,  [See  Emancipation.] 
of  Ohio,  [ih.] 

Contracts, 

incapacity  of  slaves  to  make,  [See 
Incapacity.] 

made  by  the  slave,  [See  Liabili" 
ties  to  Master.] 

of  manumission,  between  master 
and  slave,  [ib.] 

complied  with  by  the  slave,  [See 
Emancipation,  Liabilities  of  Mas- 
ter.] 

emancipatfon  by,  [See  Emancipa' 
iion.] 
Executory,   [See   Warrantt/.] 

Contract, 

Parol,  of  title  to  slaves  by,  59 

CoNTilAVBNTION  OF  LAW, 

a  bequest  of  liberty  to  slaves  in  [See 

Emancipation.] 
Conveyance,  to  a  child,  [See  Parent] 
Conviction, 

of  marriage  of  white  woman  with  a 

slave,  [See  White  Persons. 
Costs, 

for  criminal  prosecution  of  slavjes* 
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[See  Liabilities  of  master.] 
of   suit,   when    recoverable,    [See 
Damages.] 
Co-tenant,  [See  Recoveri/.] 
Counsel,  lor  pauper  [See  Freedom.] 
CouKT  OF    Equity,    [See   Emancipa* 

tion.  Freedom.] 
Covenant,  of  title,  [See  Remainder] 
to  return  slave  hired,  [See  Hiring.] 
Craziness,  of  slave  [See  Warranty] 
Creditors,  [See  Frauds^  Chifts.] 

Assets  for  benefit  of,  [See  Slaves.] 
of  Emancipator,  [See  Emancipa* 
Hon.] 

of  father,  [See  Possession.] 
judgment,  [t6.] 

rights,  violation  of,  [See  Emanci' 
pation.] 

of  loanee  of  slaves,  [See  Possession. 
Criminal, 

acts,  [See  Liabilities  of  master.] 
costs,  [ib] 

motives  not,  [See  Harboring.] 
Crimes, 

Notwitstanding  the  North  Carolina 
•  act  of  1741,  a  slave,  tried  for  a 
capital  crime  may  be  convicted  on 
the  testimony  of  a  slave,  though 
uncorroborated  by  pregnant  circum- 
stances. 204 
An  Indictment  for  the  murder  of  a 
slave  which  concludes  at  common 
law,  is  good.  210 
A  slave  on  trial  for  a  capital  felony 
is  entitled  to  a  jury  of  slave  owners 
[See  Note  to  this  case,]  212 
The  master  of  a  slave  cannot  be 
compelled  to  testify  on  an  indict- 
ment of  his  slave  for  a  capital 
offence.  214 
Slaves  are  not  liable  to  be  punished 
with  death,  in  any  case  where  a 
freeman  is  not  subject  to  the  same, 
except  only  in  the  cases  mentioned 
in  the  47  sec.  of  the  act  of  1741 ; 
and  the  discretion  allowed  in  these 
cases  must  apply  to  the  quantum  or 
measure^  not  to  the  degree  of  pun- 
ishment. 219 
Free  persons  of  color  are  entitled 
to  a  trial  by  jury,  and  cannot  be 
tried  for  o0ences  by  justices  of  the 
peace.  ^22 
A  «lave  caonot  b«  twice  tried  and 


punished  for  the  same  ofifence,  [See 
Note  to  this  case.]  222 

The  confession  of  a  slave  of  his 
own  guilt  as  principal,  is  evidence 
on  the  trial  of  a  white  man  as  ac- 
cessory before  the  fact.  223 
The  statute  relative  to  the  tribunal 
for  the  trial  of  negroes,  &^.  is  ex 
elusive.  223 
Attempt  by  a  negro  to  ravish  a 
white  woman  under  or  above  the 
the  age  of  twelve  years,  is  a  felony 
punishable  with  death.  224 
Though  a  judgment  of  acquittal  was 
rendered  in  prisoner's  favor  where 
on  an  attempt  of  carnal  knowledge, 
he  used  no  force.  224 

[See  Liabilities  of  Master.  Warranty.] 

Curing, 

slave,  of  disease,  [See  Liabilities  of 
master.] 

DAMAGES, 

for  the  negligence  of  a  slave,  [See 
LiabilUies  if  Master.] 
as  to,  for  illegally  holding  a  person 
in  slavery.  409 

Held  that  negroes  and  raulattoes  are 
notentitldd  to^^for detention,  while 
held  in  slavery.  409 

Where,  nominal  only,  will  be  giv- 
en, 409 
A  person  who  has  recovered  free- 
dom, may  maintain  an  action  of 
trespass  for  labor  and  services 
whilst  held  in  slavery.  409 
Where  costs  of  suit  and  wages  are 
recoverable  by  a  slave  who  has 
prosecuted  for  her  freedom.  410 
[See  Liabilities  of  and  to  Master 
and  others.'  Recovery.} 

Daughter, 

devise  to — for  life,[See  Remainder.] 
manumission     of— by    mother     of 
slave,  [See   Emancipation.] 
infant,    [See  Possession.] 
married,    loan    of  slaves  to,  [See 
Frauds.] 

slaves  sent  to  husband's  house  on 
marriage,  or  afterwards,  are  gifts  to 
husband.  72.  73 

Death, 

a   contract  of   manumission   after 

owner's,  [See  Emancipation] 

of  husband,  in  lifetime  of  wife,  {8m 
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I>e9t«e.]of  slave  hired,  [See  Hiring.] 
punishment  of  slaves,  with,  [See 
Crimes,] 

of  tenant  for  life  of  slaves,  [See 
Hiring.] 

of  Testator,  [See  Devise^  Hiring.] 
of  devisee  for  life,  [See  Emancipa- 
tion.] 

Debts,  of  fugitive  slave,  [See  FStgitive,] 
of  testator,  [See  Emancipation.] 
husband's,  [See  Frauds.] 
of  vendor,  [See  Possession^  Sale.] 
**      **         Attachment  for,  ib. 

Dbcbit, 

in  an  action  upon  the  case  in  the 
nature  of — the  defect  must  be  ma- 
terial. 130 
Of  seller,  [See  Warranty.] 

Declarations, 

in  detinue,  [See  DMmu^ 

of  tenant's  for  Ufa.  [See  Hiring.] 

or  promises  to  a  Slave,  [See  Eman- 

cipation.] 

parol,   by   owner  of  slave,   [Sec 

Freedom.] 

Decree, 

of  a  court  of  equity,  [See  Emanei' 

pation.] 

rendition  of,  [See  Hiring.] 

Deduction, 

of  price  of  slave,  [See  Warranty.] 

DBEd,  of  emancipation  when  void,  [See 
Emaneipation.] 

"         not  properly  recorded,  [ib.] 
when  consideration  of,  may  be  in- 
quired into.        [See  CHfts.]        55. 

Defects,  material,  [See  Deceit.] 
mental,  [Sec  Warranty.] 
redhibitory,  [ib.] 

Defraud, 

intention   to,    [See   Parent^   Pos- 
sesion.] 

Delivery, 

of  slaves,  [See  Oifts^  Possession.] 
^«  fictitious,  [See  Sale.] 

Dekand,  by  owner,  [See  Hiring.] 
8pecial,of  hirer  when  necessary,[i6.] 

Dexmurrbr,  [See  EnuincipaiioTi.] 

Descendant, 

of  Spanish  woman,  [See  Emanci" 
pation^] 

Descent,  [See  Incapacity.] 
•    from  Indian  ancestors.  [See  Judg- 
ment,] 


Detinue, 

Judgment  in.  The  Plaintiff  is  en- 
titled to  the  specific  slave  if  in  the 
defendants  power,  a  tender  of  the 
ultimate  value  is  no  discharge  un- 
less the  plaintiff  elects  to  take 
It.  432 

Declaration  in,  must  state  plaintiff's 
ownership,  and  the  names  of  the 
slaves.  433 

An  heir  cannot  maintain  an  action 
for  slaves  without  assent  of  adminis 
tratoT.  43 

But  a  devisee  may,  without  execu- 
tors assent.  434 
No  demand  previous  to  writ  neces- 
sary. 434 
Executors  and  administrators  may 
maintain  action  of.                    434 

[See  Fugitive.  Mortgage.  Possession. 

Recovery.] 

Devise 

general — slaves  pass  as  personal  es- 
tate under,  39 
Will  pass  all  those  which  the  testa- 
tor had  at  his  death,  and  the  devise 
speaks  from  the  time  of  his 
death.  59 
Incapacity  of  slaves  to  take   by, 

[See  Incapacity.] 
Held  that  grand-children  might 
claim  under  a  devise  of  slaves,  by 
the  description  of  children,  in  cases 
where  there  are  no  children.  58 
Profits  of  slave  devised,  [See  Re- 
mainder.] 

To  a  slave,  in  Virginia  over  forty- 
five  years  of  age,  is  invalid,  319 
Where  a  man  devises  certain  slaves 
to  his  wife  during  her  life  or  widow- 
hood and  died  intestate  as  to  other 
slaves,  and  she  afterwards  married ; 
held  that  by  not  recovering  her  first 
husband's  will,  was  a  bar  from  re« 
covering  her  dower  in  the  undevised 
slaves.  328 

[See  Emaneipaiion  Remainder.] 

Devisee, 

Held,  that  where  a  negro  woman 
was  devised  to  one  during  the  life 
of,  and  then  to  be  free ;  children 
born  during  the  life  of — would  be 

I         slaves.  26 

The    same   principle  adopted   in 
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New- York.  26 

[See  Deiinuif  Enumeipation^  Ex- 
ecutors] 
DiYiBOR,  [See  Rewminder,] 

Dl8B4SI, 

Curing  a  slare  of,  [See  LiahiliiieM 
of  master, 

Disgubing  violeDce  oU  iSee  War- 
rantjf.] 

Incurable,  [ik*] 

Distributee,  [See  Poss9ssion.] 

DiyisioN,of  Slaves,  [See  note]  183 
Compensation  in  money  may  be 
made,  when  slaves  cannot  be  di- 
vided without  separating  infant 
children  from  their  mothers,  and 
the  court  may  order  Sheriff  to  hire 
I  hem  out.  183 

Must  be  according  to  the  laws  of 
the  owner's  domicil.  184 

DoMiciL,  [See  Division.] 

Donation, 

of  Slaves  is  void  without  an  esti- 
mate, in  Louisiana.  66 
To  an  infant,  [See  Infant] 

J>ovBB,  Gift  of  a  slave  to,  [See  Possession. 
In  possession  by  gift,  and  under 
the  Statute  of  Limitations,  [See 
Gifts.] 

Donor,  [See  Gifts.] 

JDowERf  {See  note.]  181 

Slaves  of  wife,  right  of  hu8band*s 
representatives  to,  [See  Wife.] 
Where  a  widow  holding  slaves  as- 
marries,  they  belong  to  the  second 
husband  and  his  representatives, 
until  her  death.  181 

Slaves  held  in  right  of,  vest  in  the 
second  husband,  and  in  his  repre- 
sentatives during  the  life  of  the  wi- 
dow, subject  only  to  her  right  of, 
as  part  of  her  husband's  es- 
tate. 182 
And  her  right  to  manumit  them,  is 
gone.  183 
Bar  for  recovery  of,  [See  Devise.] 

Drunkbnnbss,  [See  Warranty] 

EMANCIPATION,  of  Slaves. 

The  ^wner  of  a  slave  is  at  liberty 
to  renounce  his  right,  absolutely  or 
in  any  modified  manner,  yet  con- 
siderations of  policy  may  justify 
legislative  interference.  279 

Liberates  the  Blave  aa  to  Ibe  ownr 


er  and  all  the  world,  excepting 
only  bona  fide  creditors,  or  soine 
other  person  who  has  a  better 
right  than  the  emancipator.  280 
In  Louisiana,  a  deed  of  emancipa- 
tion of  a  slave  under  thirty  years  of 
age,  is  void.  281 

A  deed   of,  not  propedy  recorded, 

fives  no  title  to  freedom.  284 

>ut   the  rule  in  Kentucky  is  diffe- 
rent. 284 
If  a  master  gives  freedom  to  his 
slave,  under  an  express  condition, 
that  he  shall  serve  him,  f'the  mas- 
ter) until  his  death,  and  the  slave 
afterwards  refuses  to  serve,  and  at- 
tempts to  compel  his  master  to  ac- 
cept a  monthly  compensation  there- 
for, he  cannot  obtain  bis  freedom 
after  the  master's  death.            285 
The   idea  that  a  will  emancipating 
slaves,  or  a  deed  of  manumission, 
is  void  in  Tennessee,  is  ill-founded ; 
it  is  binding  on  the  representatives 
of  the  Devisor  in  one  case,  and  the 
grantor  in  the  other ;  and  commo- 
nicates  but  an  imperfect  right  to 
the  slave,  until  the  ^)tate  assents  to 
the   contract,  and  it  makes  no  dif- 
ference  whether  the  assent  of  the 
State  was  had  before  the  will   or 
contract  made.                            287 
Where  the  mother  of  a  slave  manu- 
mits her  daughter  by  a  public  act, 
to  take  effect  upon   the  mother's 
death,  the   child  is,  in  the  mesne- 
time,  a   statu  liher,  [See  %ot€  to 
this  case.]                                   305 
And  the  children  of  a  statu  liher^ 
born  before  the  grantor's  death  are 
slaves.                                        306 
Where  the  overseers  of  a  town  ma- 
numitted  a  slave,  the  certificate  of 
which  was  registered  at  the  request 
of  the  executors  of  the  owner,  tlie 
court  held  it  to  be  a  sufficient  ma- 
numission of  the  slave,  and  evi- 
dence  to  charge  the  town  with  hb 
maintenance.                              307 
Upon  an  informal  emancipation, 
the   master   promising  to   comply 
with  the  legal  formalities,  does  not 
affect  his    rights    until    he    does 
so.                                             807 
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A  contract  to  maDumit  by  the 
owner  after  his  death,  is  obli- 
gatory. a09 
The  manumission  of  a  slare  by 
two  of  three  joint  owners,  entitles 
him  to  freedom,  especially,  where 
the  other  owner  suffers  him  to  act 
as  free,  and  does  not  claim  him  as 
a  slave.  310 
Not  valid  where  creditor's  rights 
are  violated.  310 

[See  note  to  this  case,] 
In  Maryland  an  infant  and  a  slave 
under  the  age  of  forty-five  years 
cannot  be  emancipated.  311 

Held  by  the  court,  that  Emancipa- 
tion by  deed  or  will  made  before 
May  1782,  even  where  freedom  is 
to  take  effect  at  a  future  time,  is  un- 
lawful and  void.  311 
A  bequest  of  liberty  to  slaves,  in 
contravention  of  the  law   of  the 
state,  is  void.  311 
The  same  where  a  will  has  been 
declared  inoperative  by  a  decree  of 
a  court  of  equity.  312 
On  a   petition  for  freedom   by   a 
child  whose  parent  was  to  be  free 
on  the  death  of  a  devisee  for  life, 
and  during  which  life  the  child  was 
born — a  demurrer  will  lie.  313 
Of  a  female  slave,  with  a  reserva- 
tion that  her  future  Increase  shall 
be  slaves,  the  reservation  is  void.  31 
To  render  a  manumission  effectual, 
there  must  be  some   certificate  or 
writing,  delivered  by  the  master  to 
the  slave  or  to  some  third  person 
for  his  benefit.  313 
A  manumission,  when  of  a  certain 
age,  and  permitted  by  law,  is  good, 
but  not  against  creditors  or  pur- 
chasers. 314 
Manumission,  dependent  on  the  laws 
pei^itting  the  same.        315  317. 
Whether  a  slave  who  is  directed  to 
be  set  free  at  a  certain  age  by  his 
masters  last  will,  can  have  the  aid 
of  a  magistrate  to  prevent  his  trans- 
portation out  of  the  state  before  the 
time  of  enfranchisement  317 
Where  a  manumission  by  will  is 
given  to  take  effect  at  a  particular 
age,  and  Urn  dtLtm  are  aAorwards 


removed  to  another  state.        319 
A  devise  emancipating  the  slaves 
of  the  testator  with  their  children 
at  thirty  years  of  age,  manumits 
the  children  when  the  mother  at- 
tains that  age.  326 
A  manumission  by  will,  gives  no 
title  to  freedom  where  the  personal 
estate  is  not  sufficient  to  pay  the 
debts  of  the  testator.  327 
A  slave  cannot  be  emancipated  by 
a  nuncupative  will,  nor  by  an  execu- 
tory or  conditional  instrument   in 
writing.  328 
And  are  subject  to  the   debts   of 
testator.  330 
No  declaration  or  promise  made  to 
a  slave,  or  for  his  benefit,  by  the 
owner  or  any  other  person,  can  bo 
enforced   by  a   court    of  law    or 
equity.  331 
Con  tat  where  the  slave  was  sold 
for  a  term  of  years,  with  an  agree- 
ment that  he  should  be  manumited 
at  its   expiration  by  the    vendee ,> 
which  was  dono  ;  held  that  he  was 
entitled  to  freedom.  332 
A  master  who  agrees  to  free  his 
slave  for  a  certain  sum,  cannot  be 
compelled  to  do  so   after  a  partial' 
payment  only.  332 
Parol  evidence  of  an  agreement  for  ^ 
the  freedom  of  a  slave  is  inadmis 
sible.  334 
If  the  owner  of  a  slave  remove  witb 
his  family  from  Kentucky  to  Ohio,. 
animo  morondi,  taking  her  thither 
as  part  of  his  family,  she  becomes 
free  ipso  facto.  335 
An  agreement  by  a  master  goings 
with  sbive  into  a  state  where  slavery 
does  not  exist,  to  accept  a  tempo^ 
rary  servitude  of  the  slave,  is  an 
admission   of  freedom,   which  he 
nor  others  under   him  cannot  de-' 
ny.  339^ 
Wliere  a  slave  was  taken   by  hi» 
master    from  Virginia  into   Mary- 
and,  where  the  law  declares   that 
slaves  carried  into  for  sale  or  to  re- 
side shall  be  free,  and  after  a  resi- 
dence of  twelve    years,  was  taken 
back  into  Virginia,    held    by   the 
conrt  that  |pe  was  free.  339 
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Marylaud,  and  afiervrards  imported 
back  into  Virginia  in  manifest  vio- 
lation of  the  statute,  is  fiee.  355 
The  treaty  of  cession  by  Virginia 
to  the  United  States,  does  not  ren 
der  void  that  article  of  the  ordinance 
of  Congress  of  1787,  prohibiting  sla- 
very in  the  Nortli  ^¥est  Territory  : 
any  state,  by  its  constitution  may 
prohibit  slavery  within  its  limits, 
and  slaves  born  within  the  limits  of 
the  North  West  Territory  since 
the  ordinance  of  1787  are 
free.  340.  356 

The  power  of  a  State  to  change  the 
condition  of  persons  held  under  its 
laws  in  slavery  cannot   be   ques- 
tioned. 346 
The  residence  of  a  slave  in  a  free 
state  contrary  to  his  master's  will 
or  consent,  docs  not  deprive   the 
owner  of  his  right  of  propery.   347 
Held  in  Maryland  that  a  slave  is 
not  free  under  the  laws  of  Penn- 
sylvania, where  the  hirer  is  an  in- 
fant.                                            348 
A  sojourn  of  a  slave  in  France  ef- 
fects an  immediate  emancipation, 
80  that  her  former  owner  on  his  re- 
turn with  her  to  Louisiana  could 
not  reduce  her  to  slavery.          348 
Purchase  of  a  slave  in  a  country 
where  slavery  is  not  tolerated.  349 
In  Indiana  slavery  is  prohibited  by 
the  constitution.                          352 
A  negro  held  under  a  deed  exe- 
cuted in  Virginia,  in  servitude  in 
Ohio,  is  entitled  to  freedom  by  the 
constitution.                                 354 
A  negro  born  out  of  the  Slate,  de- 
scended from  a  Spanish  woman,  ad- 
judged free.                                355 
The  act  prohibiting  (he  importa- 
tion of  slaves  in  Virginia,  applies  to 
voluntary  importations  only.      356 
Contra.                                       382 
But   the  importifftion  may  be  by  an 
agent.                                          380 
A  slave  voluntarily  brought  by  his 
owner  into  the  State  of  Massachu- 
setts, is  free.                               357 
A  sojourn  of  the  master  with  his 
slave  for  six  months  in  Pennsylva- 


nia, will  entitle  the  slave  to  frcfe-* 
dora.  375 

As  to  the  reclaiming  of  a  slave  who 
had  escaped  from  his  master  in 
Virginia  to  Massachusetts,  by  the 
administrator  of  the  owner.  376 
As  to  importation  of  slaves  by  citi- 
zens after  a  temporarv  residence 
abroad.  *  378 

Certain  formalities  of  the  act  of 
1792,  need  not  be  observed  by  citi- 
zens of  Virginia  removing  from 
the  State  with  their  slaves  and  re- 
turning with  them.  379 
In  Louisiana  a  slave  does  not  be- 
come free  on  being  illegally  im- 
ported into  the  State.  380 
A  slave  brought  into  the  State  of 
New- York  after  June  1785,  and 
sold  after  October  1801,  is  entitled 
to  be  free.  381 
Sale  in  New-York  by  due  course  of 
administration.  381 
An  imported  slave  must  be  regis- 
tered in  Virginia,  or  ho  v*'ill  be  en- 
titled to  freedom.  381 
A  minor  in  Virginia  can  do  no  act 
to  affect  his  rights  under  the  act  to 
prevent  importation*  382 
The  child  of  a  slave,  bom  in 
Pennsylvania,  is  free.  383 
The  indenture  ofscr\'iccof  a  slave, 
who  binds  herself  to  serve  her  mis- 
tress in  a  free  state,  in  considera- 
tion of  manumission,  is  void.  383 
Held  in  New- York,  where  a  per- 
son brings  an  action  against  anotlw 
er,  he  cannot  claim  him  as  his 
slave.  385 
A  devise  of  property  to  a  slave  by 
the  owner,  entitles  the  slave  to  free- 
dom by  implication.  385 
Of  a  slave  under  thirty  years  of  age 
is  void  in  Louisiana.  386 
Mode  and  effect  of,  [se€  vote,]  386 

Emancipator,  (See  EnuincipatieH,] 

Employment, 

slave  not  acting  in  master's,  [See 
Liabilities  of  master. 

ENrRANcuisEMEMT,    [See    Emaneipa^ 
tion,] 

ENTicrNo-i-^way,  [See  Liabilities    to 
•  master.] 

Same  where  a  tlave  was  carried  to 
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Equity, 

court  of,  [See  Emancipation,  JFree^ 

dom.] 

Decree  of,  [See  Emancpation.] 

Escheat, 

To  the  state,  Slaves  do  not,  ]See 
Slaves.] 

Estate, 

Personal,  [See  Emancipation^  Per^ 
Monal  Estate,] 

Personal  and  Real,  slaves  are  con- 
sidered. 2.  36.  37 

EVID  ENCE, 

Hearsay,  [See  Freedom.] 

Of   fraud,    [See   Mortgage^  Pos» 
session.] 

Of  property,  [See  Possession.] 

Parol.     [See   Emancipation^   Hi- 
ring^  Mortgage,  Warranty.] 

Presumptive,  [See  Possession,  Li' 
abilities  to  master.] 

Rule  of,  in  suits  for  freedom,   [See 

Freedom.] 

[See  Judgment.] 
Execution, 

Seizure  of  slaves  under,  [See  Pos- 

session.] 
Executors, 

Assent,  [See  Detinue.] 

Held    that  slaves  devised,  are   not 

assets  in  the  hands  of,  but   belong 

to  the  devisee.  59 

Contra.  [See  Slaves.] 

When    hire     can     be     recovered 

by,  [See  Hiring.] 

{See       Detinue,      Emancipation, 

Wills,  Warranty] 
Executory, 

Contract,  [See  Warranty.] 
Express, 

Warranty,  [See  Warranty.] 
Extent, 

Of  Warranty,  as  to  increase.  [See 

Warranty.] 

FACTS, 

Not  discernible,  omission  to  disclose 

[See  Warranty.] 
Knowledge  of  by  purchaser,  {t6.J 
[See  Incapacity,  Possession.] 

False  Imprisonment  and  Trespass, 
Actions  for,  [See  Freedom,] 

Family, 

Removal    with  slaves  into  a  free 
Sute.  {&99  Emamc^pation.] 

58 


Father, 

Creditors  of,  [See  Possession.] 

Donee's  [See  Infant.] 

Slaves  of — sent  to  son-in-law,  [See 

Gifts.] 

Felony, 

capital,  trial  for,  [See  Crimes.] 
[See  Stealing.] 

Female, 

Slaves  of,  [See  Husband] 

Female  Slaves,  [See  Increase.] 

FEME-Sole, 

marriago  of,  [See  Remainder] 

Fictitious,  sale,  [See  Gifts,] 
Delivery,  [See  Sale] 

Five,  years, 

Possession  of  a  slave  in  Kentucky, 
and  Virginia,  [See  Possession.] 
[See  Frauds.] 

Formalities,  legal,   [See   Emancipa' 
tion. 

Forms, 

of  action,  in  suits  for  freedom,  [See 
Freedom.] 

Fornication, 

imprisonment  for,  [See  Fugitive.[ 

France, 

sojourn  of  a  slave  in,  [See  Eman^ 
cipation.] 

Frauds  [See  Note  at  foot  of  page  87. 
Five  years  possession  gives  an  ab- 
solute property  unless  otlierwise 
declared  by  writing  proved  and  re- 
corded. [See  Note  to  this  case.]  87 
This  principle  is  founded  on  the 
delusive  credit  acquired  by  the 
possessor.  398 

An  acknowledgment  by  possessor 
that  the  property  belongs  to  another 
will  not  avail.  89 

Slaves  loaned  to  a  married  daugh- 
ter, are  subject  to  bo  levied  on  and 
sold  for  the  debts  of  the  husband 
by  act  of  Tennesse  of  1801, 
ch  25.  106 

The  third  sec.  of  the  same  act,  de- 
claring valid  all  bona  fide  loans  as 
between  the  parties,  and  as  to  cred- 
itors, the  property  is  in  the  loanee, 
unless  the  loan  is  registered.  103 
Statute  of,  [See  Gifts.] 
[See  Possession.] 

Fraudulent, 

and  void  deeds  and  gifts,  [See  Gifts, 
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Frssdou, 

AdiuiBsion  of^  [See  Emancipation.] 
claims  for,  are  favored,  331 

**  [See  Emancipation.] 
judgment  of,  [See  Judgment.] 
petition  for,  [See  Emancipaiion.] 
presumption  of,  [See  Prescription.] 
selling  a   slave,  entitled  to,  in  fu- 
turo,  [See  Warranty.] 
suits  for,  [See  Note^  page  388,  and 
Freedom.] 

title  to,  [See  Emancipation.] 
to  a  slave,  under  an  express  condi- 
tion,  [See  ib.] 

What  length  of  possession  of,  re- 
quisite for  time  of  prescription.  104 
In  Virginia,  when  slave  entitled 
to,  under  law  of  1792.  338 

The  rule  of  evidence  in  suits  for, 
same  as  in  other   cases.  388 

A  suit  for,  maj  be  brocght  in  any 
state.  389 

The  proper  form  of  action  in  suits 
for,  is  trespass  and  false  imprison- 
ment. 389 
In  an  action  for,  the  court  will  order 
the  slaves  protection  and  forthcom- 
ing at  the  trial.  389 
A  slave  may  maintain  an  action 
for,  against  a  person  other  than 
master.  389 
A  joint  action  for,  may  be  main- 
tained by  a  mother  and  her  chil- 
dren. 390 
A  court  of  equity  will  in  a  proper 
case  for,  appoint  counsel  to  prose- 
cute for  pauper.  391 
Onus  probandi^  rules  as  to«  and  on 
whom  it  lies,  S92.  394.  404 1 
Presumption  of  slavery,  arising 
from  color  may  be  rebutted.  392 
In  a  suit  for,  hear-say  evidence  ad- 
missible to  prove  pedigree  of  plain- 
tiff. 394 
Reputation  of  neighborhood  as 
evidence  in  trial  for.  395 
Contra.  407 
The  validity  of  a  recorded  will  can- 
not be  questioned  in  a  suit  for.  395 
Reputation  or  hear-say  evidence 
from  Indian  ancestors  when  admis- 
sible in  trial  for.  395 
Parol  declarations  by  the  owner  of 
a  slay«,  that  he  purchased  her  to 


make  her  free,  is  evidence  of  manu- 
mission. 404 
A  statu  libera  in  Pennsylvania, 
past  the  age  at  which  she  is  to  be 
free,  cannot  be  held  in  slavery  in 
Louisiana.  405 
Presumption  of  slavery  in  saits  for, 
arises  from  a  black  complexion, 
none  from  a  mulatto.  406 
A  record  of  jodgment  in  another 
suit  in  favor  of  the  freedom  of  the 
mother,  may  be  used  as  evidence 
by  the  offspring.  407. 
When  a  bill  will  lie  by  slaves  who 
have  instituted  a  suit  for,  to  restrain 
defendant  from  removing  and  sel- 
ling them  ;  and  when  an  attachment 
may  issue  to  take  them  oot  of  his 
hands,  414 
[See    Emancipation.'] 

Free  Persons, 

of  color,  trial  of,  [See  Criwus.] 

Free  State  residence  in,  [See  Eman^ 
cipation.] 

Fugitive  or  runaway  slates. 

An  attachment  in  another  state 
against,  for  a  debt  contracted  by 
the  slave,and  who  has  been  reclaim- 
ed by  kis  master,  is  illegal  and 
void.  266 

A  fugitive  slave  imprisoned  for  for- 
nication and  bastardy,  will  not  be 
delivered  to  his  master,  unless  secu- 
rity for  the  maintenance  of  the  child 
is  given.  267 

A  written  agreement  given  by  the 
roaster  to  hb  slave,  to  bargain  and 
trade  for  himself  for  a  stipolated 
period,  and  to  pass  and  repass  from 
Kentucky  to  Virginia,  is  nnlawfal 
and  void,  and  will  justify  his  being 
taken  up  as  a  runaway.  268 

The  provisions  of  the  statute  for  the 
sale  of — are  pnrely  directory,  and 
the  original  owner  of  a  slave  to  he 
sold,  will  not  be  permitted  to  dis- 
turb the  title  of  a  bona  fide  vendee 
at  a  sheriff's  sale,  on  account  of  ir- 
regularity in  the  sale ;  but  if  the 
slave  sell  for  a  less  amount  on  ac- 
count of  such  irregularity,  indemni- 
fication may  be  obtained  from  the 
sheriff.  S70 
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cannot  be  sold  until  two  years  after 
the  date  of  the  first  advertise- 
ment. 275 
Where  a  defendant  arrested  a  run- 
away slave  and  secured  him  in 
irons,  and  informs  the  owner  (the 
Plaintiff^  of  his  capture,  proposing 
to  purchase  him,  and  the  latter  en- 
ters into  a  treaty  therefor,  that  if 
the  oflTer  should  be  accepted,  the 
slave  should  be  put  in  irons  and 
sent  to  him  on  the  first  opportunity, 
and  the  slave  afterwards  escapes, 
and  a  verdict  is  rendered  for  the 
defendant,  the  Supreme  Court  will 
not  set  it  aside.  277 
The  sale  of  a  runaway  slave  from 
Connecticut,  of  which  state  the  ven- 
dor and  vendees  were  residents, 
though  temporarily  in  New  York, 
where  the  sale  took  place,  was 
valid.  279 
The  law  does  not  require  a  master 
to  state  in  every  pass  to  what  place 
the  slave  shall  be  permitted  to  go — 
sufficient  if  it  express  a  leave  of 
absence  for  such  a  time.  279 
[See  Harboring,] 

Future  Increase,  [See  Emancipation. 
IncreaseJ] 

GAMBLING. 

With  slaves,  is  no  offence  at  com- 
mon law  or  by  statute.  441 
Penalties  for,  with  slaves,  [See 
OamblingJ] 

General  Devise,  [See  Devise.] 

Gifts. 

Absolute  deed  of  slaves  where  the 
grantor  remains  in  possession  after 
the  execution  and  recording,  is  frau- 
dulent and  void  as  to  creditors  and 
subsequent  purchasers,  yet  it  can- 
not be  impeached  by  the  parties  or 
their  representatives.  48 

A  deed  of,  for  slaves,  which  is  not 
attested  by  a  subscribing  witness  is 
void.  42 

The  act  of  North  Carolina  of  1806 
requiring  gifls  of  slaves  to  be  au- 
thenticated by  writing,  cannot  be 
evaded  by  a  fictitious  sale :  there- 
fore where  the  donor  gave  the  donee 
the  purchase  money,  and.  then  sold 
and  delivered  the  slaye  receiving 


back  the  money,  held  to  be  a  gif^, 
and  void  without  a  deed.  43 

Such  gift  or  sale  would  by  the  7th 
section  of  the  act  of  1784  of  North 
Carolina,  be  good  between  the  par- 
ties, though  void  as  to  creditors  and 
purchasers.  45 

The  act  of  North  Carolina  of  1806, 
avoiding  gifts  of  slaves  unless  in 
writing  attested  by  a  subscribing 
witness  and  registered,  is  a  statute 
of  frauds^  made  for  the  protection 
of  donors,  and  a  deed  is  inoperative 
under  it,  against  the  donor,  unless 
so  attested  and  registered.  47 

A  deed  for  slaves  in  Tennessee  is 
void  as  to  a  subsequent  purchaser, 
unless  proved  by  two  witnesses.  50 
Of  a  slave  by  deed,  delivery 
not  essential,  if  founded  on  a  good 
consideration,  such  as  natural  love 
and  affection.  60 

Parol  of  slaves,  before  the  act  of 
1785,  was  absolutelv  void  in  Vir- 
ginia.  61 

*'  **  Not  good  without  a  written 
transfer  in  North  Carolina.  62 

"  "  "        "     Contra 

under  the  act  of  1784  as  between 
the  parties  and  volunteers  under 
them,  and  void  only  where  creditors 
and  purchasers  are  concerned.     62 

**  "         In  Kentucky  prior 

to,  and  under  act  of  1787.  67 

Of  slaves,  by  an  instrument  not 
under  seal  and  without  delivery, 
void  in  North  Carolina.  65 

In  consideration  of  marriage,  will 
be  presumed,  where  the  father  sends 
the  slaves  to  the  husband  immedi- 
ately afterwards.  71 
Verbal  of  slaves,  when  void  to  a 
woman  who  afterwards  marries.  72 
Of  slaves,  when  will  be  considered 
as  property  of  husband,  [See  Hus' 
band.] 

"  *•  Though  the  act  of  North 
Carolina  of  1806,  requires  that  it 
should  be  by  deed  proved  and  regis- 
tered, yet,  where  the  gift  was  by 
parol,  and  the  donee  had  possession 
and  claimed  the  property  as  his 
own,  by  virtue  of  the  gift  more  than 
three  years,  held  that  tlie  title  was 
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thereby  vested  io  bim  by  the  act 
of  limitation,  and  would  vest  in  a 
purchaser  from  him.  74 

And  grants  voluntary,   [See  Note 
at  foot  of  page]  60. 

[See  Possession^  Jiemaiuder.} 

QooD,  Consideration, 

deed  founded  on,  [See  Gifts] 

GRAND-Children,  [See  Devise.] 

Grants, 

and  gifts   voluntary,  [See  Note  to 
page]  60. 

grantor,  [See  Emancipation,] 

Ground, 

for  redhibition,   [See    Warranty] 

Guardian,  [See  Infant,] 

HABIT, 

of  rurtni  ng  away,  [See  Warranty,] 
of  stealing,  [ib,] 

Harboring  Slaves. 

statutes  respecting,  {See  Note,]  442 
an  action  on  the  case  will  lie  for.  *' 
A  runaway  slave,  must  be  secret 
and  fraudulent  to  incur  the  penalty 
under  4  seC.  of  act  of  1791  of  North 
Carolina.  443 

Action  will  not  lie  in  Tennessee,  if 
defendant  claims  property  in  the 
slave,  and  acts  upon  that  ground 
and  not  with  a  view  of  subtracting 
profits  from  the  owner,  or  from  a 
desire  to  meddle  with  property  to  | 
which  he  himself  has  no  colorable  ' 
claim.  446  j 

With  motives  not  criminal,  the  per- 
son in  possession  without  right  or 
title  is  liable  to  damages  and  ex- 
penses incurred  by  ihe  owner  in  re- 
covering the  slave.  446 
A  slave  emloyed  by  the  captain  on 
board  a  steamboat  without  his  mas- 
ter's consent,  was  pursued  by  the 
master  and  accidentally  drowned, 
the  owners  of  the  boat  suffering 
him  to  bo  so  employed,  or  not  pre- 
venting it,  are  responsible.  447 
[See  Liabilities  to  Master,] 
Health, 

misrepresentation   of,    [Sec    War- 
ranty,] 

HEARSAY-Evidence,    [See  freedom.] 

Heirs,  [Sec  Detinue ^  Remainder,] 
Hire,  Claim  for,    [See  Hiring.] 
Loss  of,  [ib^] 


HiRBD-Slavef 

death  of,  [See  Hiring*] 

Hir£R,  Infant,  [See  Emancipation,] 

Hiring  of  Slaves. 

[See  Nott,]  152 

If  a  slave  hired  by  the  year  becomes 
sick  or  runs  away,  the  hirer  must 
lose  the  hire :  but  if  the  slave  dies 
without  his  fauit,  tlien  the  owner 
must  lose  from  the  death.  152 

The  hirer  is  discharged  from  his 
covenant  to  return  the  slave  at  the 
end  of  year,  if  the  slave  dies  before 
tl>e  time.  153 


Contra  for  a  specified  time,  where 
tlie  slave  dies  before  the  time.  155 
Same,  where  in  a  bond  to  restore 
slave  on  the  rendition  of  a  decree, 
and  he  runs  away.  154 

Same,  where  slave  is  lost  without 
fault  of  hirer.  155 

The  hirer  is  chargeable  with  phy- 
sician's bill,  unless  there  is  an  ex- 
press agreement  to  cootraFy.  156 
Purchaser  of  slaves  with  legal  no- 
tice of  a  better  title  is  liable  to  pay 
interest  on  the  hires  he  receives 
from  othei-s.  156 

The  hirer  is  not  entitled  to  abate- 
ment for  sickness.  156 
As  to  limitation  of  hire.  157 
Where  tenant  for  life  of  slaves  dies 
after  1st  March,  his  lessee  will  hold 
them  for  remainder  of  the  year  : 
[)arol  evidence  of  the  declarations 
of  tenant's  for  life  hiring  them,  is 
competent  against  the  claims  of 
those  in  remainder.  157 
The  plantation  slaves  of  a  tenant 
for  life  who  dies  after  1st  March, 
must  remain  to  Gnish  the  crop  with- 
out hire  to  the  remainder  man.  158 
Wages  must  be  apportioned  where 
a  slave  was  hired  for  and  dies  within 
the  year.  159 
Refusal  by  a  person  without  color 
of  title  to  restore  slaves  upon  the 
demand  of  the  true  owner,  is  such 
a  fraud  as  brings  the  case  within 
the  provisions  of  the  Habeas-Corpus 
act.  160 
Of  interest  on  the  hire  of  slaves.  IGl 
The  defendant  cannot  resist  plain- 
tiff's claim  for  hii  slare,  and  the 
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hire  on  the  ground  that  there  was  no 
demand.  161 

Where  a  legatee  is  in  possession  of 
a  slave  on  the  death  of  a  testator, 
the  executor  can  recover  the  hire 
from  the  granting  of  letters  testa- 
mentary. 161 
A  person  who  hires  slaves  and  en- 
gages to  return  them  in  a  particular 
manner,  is  responsible  for  their  loss, 
if  sent  in  a  different  manner.  163 
Slaves  and  not  the  master,  are  sub- 
ject to  indictment  for  hiring  out 
their  own  time,  under  tho  act  of 
North  Carolina  of  1794.  163 
When  a  special  demand  of  hirer 
necessary.  164 
[See  Remainder,  Sale.] 

HispANioLA,  [See  Prescription.] 

History, 

And  origin  of  slavery.  8 

HoMiNE-Replegiando, 

This  writ  will  not  lie,  after  the 
granting  of  a  certificate  by  a  magii- 
trate  for  the  removal  of  the  slave  by 
his  master.  S84 

Husband  , Debts  of,  [See  Frauds.] 
Dying  in  life  time  of  wife,  [See  JDc" 
vise. 

House  of,  slaves  sent  with  daughter 
to,  [See  Daughter.] 
Slaves  of  a  female  vest  in,  on  the 
marriage,  and  though  she  survive 
him,  her  right  to  them  is  not  reviv- 
ed. 39 
[See  Dower^  Remainder^  Wife.] 

IDIOCY, 

of  a  slave,  [See  Warranty.] 

Ignorance, 

by  vendor  of  defect  in  slave,   [See 
Warranty.] 

Illegal, 

importation,   [See   Emancipation.] 

IXPERFBCT, 

right  to  slave,  [See  Emancipation.] 

Implication, 

Emancipation  by,  [See  Emancipa- 
tion.] 

Implied  Warranty,  [See   Warranty.] 

Importation, 

of  slaves,  [See  Emancipation  ] 

Imprisonment, 

of  fugitive  slaves,  [See  Fugitive.] 
false,  [See  Freedom*] 


Inadmissibility, 

of  parol  evidence,  [See  Emanci' 
potion.] 

Incapacity  of  slaves, 

a  slave  can  make  no  contract.  190 
Cannot  take  by  descent  or  pur- 
chase. 191 
Cannot  hold  property  by  devise.  191 
In  S.  Carolina,  a  free  person  of 
color  is  an  incompetent  witness  in 
any  case,  even  when  the  parties  are 
of  his  own  class.  193 
Contra  in  Louisiana.  195 
A  free  negro  is  incompetent  in 
any  case  as  a  witness  where  the 
rights  of  white  persons  are  con- 
cerned. 194.  197. 
A  free  man  of  color,  may  require  a 
white  man  to  give  security  to  keep 
the  peace.  195 
Preaomption  of  slavery,  arising 
from  color,  is  confined  to  blacks.  195 
A  free  black  is  a  competent  witness 
to  prove  facts  which  happened 
while  he  was  a  slave.  196 
A  slave  manumitted  by  an  infant 
may  be  a  witness,  although  the  gift 
of  maouroission  may  be  revoked  on 
his  coming  of  age.  196 
A  slave  cannot  be  a  party  to  a  suit 
for  any  other  purpose  than  to  assert 
his  freedom,  he  cannot  contest  the 
title  of  the  person  claiming  him  as 
his  slave.  197 
A  statu  liber  has  no  action  for  relief 
for  ill  treatment.  198 
Tho  marriage  of  a  slave  has  its  civil 
effects  upon  his  emancipation,  but 
none  before.  199 
Marriage  where  one  of  the  parties 
is  a  slave  is  legal,  and  if  the  mother 
be  free  the  children  are  so.         199 

Increase  of  Slaves, 

The  owner  of  a  female  slave  may 
give  her  to  one  of  his  children,  and 
her  future  increase  to  another.  28 
The  words  '*  future  increase"  in 
the  bequest  of  female  slaves,  extend 
only  to  embrace  such  increase  as 
are  born  after  the  bequest  made, 
and  cannot  by  construction  be  ex- 
tended to  embrace  prior  born  in« 
crease.  29 

Extent  of  warranty  as  to  182 
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Born  during  the  life  of  the  legatee 
for  life,  belong  to  the  ulcerier  lega- 
tee. 23 
A  contrary  rule  exists  as  to  live 
stock.  24 
Born  during  the  life  estate  belong  to 
legatee  for  life.  25 
The  word  **  increase"  in  a  will 
should  generally  be  restricted  to  the 
future  increase  of  tho  slave.  27 
And  also  is  ambiguous  :  if  it  cannot 
be  ascertained  by  the  whole  will 
taken  together,  it  may  be  explained 
by  parol  testimony.  28,  29 
Incurable  Disease,  [See  Warranty,] 

Malady,  [ib.] 

Indemnification   from   Sheriff,    [See 

Fugitive. 
Indenture  of  service,  [See  Emanci- 
pation, 
Indian  ancestors,  descent  from,  [See 

Judgment.] 
Indianh, 

Claimed  as  slaves,  [See  Freedom.] 
Some  in  Louisiana,  slaves.  12 

Issue  of  Indian  woman  is  free.  18 
Native,  though  slaves,  brought 
into  Virginia,  cannot  be  held  as 
filaves.  18 

Cannot  be  made  slaves  in  Virginia 
since  1691.  19 

Are  presumed  free.  19 

Presumption  of  their  freedom  may 
be  rebutted.  19 

"  "  *«  may 

be  supported  by  facts.  20 

Were  held  in  slavery  in  New  Jer- 
sey. 20 
Indiana, 

Constitution    of,    prohibits    slave- 
ry. 352 
Indictment, 

When  master  not  liable  to,   [See 
Hiring,  Liabilities  to  master,] 
For  killing  a  negro,  [See  Liabi- 
liiies  to  master  and  others,] 
For  the  murder  of  a  slave,  [See 
Crimes^  Liabilities  to  master.] 
Variance   in,  [See  Liabilities   to 
master.] 

[See  Hiring^  Stealing,] 
Ihdictablk  Offbncb, 

[See  Kentucky/,  Liabilities  te  mas* 
ter.] 


Infant, 

In  Spain,  a  donation  to,  of  slaves 
delivered  to  the  donees  father  is  ir- 
revocable, although  be  does  not  for- 
mally accept  the  gift.  51 
Title  to  a  slave  in  Tennessee,  will 
vest  in,  where  he  or  his  guardian 
holds  adverse  possession  for  three 
years.                                            83 
Hirer,  [See  Emancipation.] 
Daughter,  [See  Possession.] 
Revocation  of  manumission  by,  [See 
Incapacity.] 
Informal, 

Emancipation,  [See  Emancipation.] 
Injuries, 

[See  Liabilities  to  master.] 
Inspection, 

[See  Mulatto^  White  Persons.] 
Intention, 

To  defraud,  [See  Possession,] 
Of  Testator,  [See  Wiils.] 
Interest,  [See  Hiring.} 
Interference, 

Legislative   justification    of,   [See 
Emancipation.] 

Interposition  of  a  Conrt  of  Chan- 
cery, [See  Recovery.] 
Introduction 

Of  slaves  from  mother  country.    9 
Issue  of  slates, 

Intent  to  give  freedom  to,  will  con- 
trol. 32 
Entitled  to  liberty  at  a  future  day, 
if  born  before  the  day,  are  slaves.  32 
The  same  principle  is  adopted  in 
Kentucky.  33 
Of  white  woman  with  a  slave,  [See 
White  wonuuh] 
JOINT  action,  [See  Freedom.] 

**         Owners,  manumission  by  two  of 
three,  [See  Emancipation.] 
Judgment, 

Creditor,  [See  Possession,] 
Of  freedom  in  favor  of  the  mother 
is  conclusive  evidence  of  the  free- 
dom of  the  child  born  after  judg- 
ment. 411 
In  favor  of  the  maternal  aunt  on 
account  of  her  descent  from  Indian 
ancestors,  may  be  received  in  evi- 
dence in  a  suit  for  freedom,  to  shew 
the  prevailing  reputation  of  the  ex- 
istence of  the  right  claimed*       413 
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Of  acquittal,  [See  Crimes*] 
Record,  [See  Freedom.] 

Jury,  trial  by,  [See  Crimes,] 

JusTiCK,  of  the  peace,  [ib.] 

Justification, 

of  an  action  of  Trespass,  [See  Xit* 
abilities  to  master.] 

Kentucky, 

Parol  gifts  of  slaves  prior  to  and 
under  act  of  1787.  67 

Rule,  as  to  unconditional  sale  of 
slaves  where  possession  remains 
with  vendor.  90 

A  slave  brought  in,  contrary  to  the 
statute,  is  an  indictable  offence.  384 
[See  Emancipation,  Fugitive^  Is' 
sue^  Possession^  Warranty,] 

Kidnapping  Slaves, 
[See  Stealing,] 

Killing  Slaves, 

Liabilities  of  others  to  the  master 
for,  [See  Liabilities  of  master  and 
others^  and  to  master,] 

Knowlebob  of  Facts,  [See  Warran- 

LABOR, 

and  services.  Action  of  trespass  for, 
[See  Damages  ] 

Land, 

issued  by  State  to  slave  for  military 
services,  [SeeXiUi6a2i<ie«  of  master.] 

Law, 

common — rules  at   to  remainder, 

[See  Remainder.] 

Remedy,  (See  Liabiliiies  to  mas^ 

Ur.] 

Court  of,  [See  jEriiMnict|Milt<m.] 

Leave  of  absence,  [Seo  FugUiioe*] 

Legatee, 

for  life,  of  slaves,  [See  Hiring^  In* 
crease,] 

Leomlative  interference, 

justification  of,  [See Emancipation.] 

Lender, 

when  divested  of  title  to  slaves,  [See 
Possession.] 

Lessee,  of  tenant,  [See  Hiring,] 

Liabilities  of  masters  and  others. 

Master  may  be  convicted  and  fined 
for  maltreating  his  slave.  200 

The  Court  wUl  not  set  aside  a  ver- 
dict of  acquittal  of  a  defendant  who 
killed  a  slave  upon  an  attempt  to 
arrest  him  on  suipicion  of  the  slaveys 


I  having  committed  a  felony  and  at" 
tempting  to  seize  a  gun  while  en- 
deavoring to  make  his  escape.  200 
'  To  excuse  a  trespass  for  acciden- 
tally killing  a  slave,  it  must  appear 
to  have  been  done  without  the  fault 
of  the  person  killing.  201 

The  proper  rule  of  damages,  is  the 
value  of  the  slave  at  the  the  time  of 
his  death  to  master.  202 

A  slave  cannot  be  killed  while  fly- 
ing from  his  pursuers,  by  the  statute 
of  1740,  or  at  common  law  ;  and  the 
owner  will  be  compensated  for  his 
loss  if  killed.  202 

The  penalty  of  kWVing  a  slave,  acts 
upon  the  person,  not  on  the  of- 
fence. 203 
An  indictment  under  the  act  for  kill- 
ing a  negro,  should  specify  the  cri- 
minal nature  and  degree  of  offence, 
and  the  facts  and  circumstances 
rendering  defenda  nt  guilty.  203 
Liabilities  of  Master. 

A  physician  can  not  sustain  an  action 
against — for  curing  the  slave  of  a 
disease,  without  his  knowledge,  un- 
less in  case  of  necessity.  225 
Or  during  his  absence.  225 
And  owner  is  not  liable  for  medical 
attendance  upon  a  hired  slave, 
given  at  request  of  hirer.  226 
Where  a  slave  was  accustomed  to 
deliver  to  a  tanner  raw  hides,  and 
receive  tanned  leather  in  return,  by 
directions  of  his  master,  he  is  re- 
sponsible to  tanner  for  the  difference 
in  their  value.  227 
A  master  may  constitute  his  slave 
his  agent.  228 
The  owner  is  entitled  to  the  land 
warrant  issued  by  the  state  to  slave 
for  military  services  rendered  by 
tho  slave  in  the  war  of  the  revolu- 
tion. 229 
The  master  is  not  liable  for  damages 
from  the  negligence  of  his  slave.  230 
Nor  for  injuries  caused  by  the 
slave's  negligent  conduct,  when  not 
acting  in  his  employment  and  under 
his  authority.  236 
Contra — in  Louisiana.  231 
But  generally,  he  is  not  liable  for 
the  acts  of  his  servmntt,  unlets  done 
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by  his  authority,  and  the  principal 
never,  for  the  criminal  acts  of  his 
mere  civil  agent.  232 

The  manumission  of  a  slave  is  an 
act  of  benevolence,  and  obligatory 
upon  the  master,  if  in  writing,  and 
does  not  rest  upon  the  principles  of 
a  contract  upon  consideration.  232 
A  court  of  Equity  cannot  enforce 
a  contract  between  master  and  slave 
if  the  slave  has  even  complied  with 
the  conditions  upon  which  his 
master  agreed  to  emancipate 
him.  233. 237 

In  North  Carolina,  an  owner  of  a 
•hive  under  the  act  of  1T97,  is  liable 
to  pay  on  his  conviction  of  a  capital 
charge,  the  costs  of  prosecution, 
prison,  and  execution  feet.  234 
And  is  liable  for  the  jail  fees  and 
other  costs,  having  due  notice  of  the 
criminal  charge.  235 

The  owner  may  be  civily  prosecu- 
ted for  damages  for  theft  of  slave, 
without  a  previous  criminal  prose- 
cution. 234 
A  master  is  liable  for  trespass  com- 
mitted by  slave,  and  it  is  not  material 
whether  he  acted  by  his  direction 
and  sanction  or  not.  235 
Liabilities  to  Master,  by  others. 

Trespass  will  not  lie  by  master  for 
an  assault  and  battery  on  his  slave, 
unless  attended  by  a  loss  of  service, 
but  is  an  indictable  offence.  239 
Trespass  may  be  justified  where 
the  slave  was  at  an  unlawful  assem- 
bly, combining  to  rebel,  refused  to 
surrender,  and  resisted  by  force.  239 
And  an  assault  and  battery  commit- 
ted upon  a  slave  without  cause  or 
provocation  is  an  indictable  of- 
fence. 239 
Trespass  may  be  maintained  by 
the  master  for  the  battery  of  his 
slave.  243 
An  assault  with  an  attempt  to  mur- 
der a  slave  is  indictable.  244 
The  master  is  not  liable  to  an  indict- 
ment for  a  battery  upon  a  slave 
hired  by  him.  244 
The  statute  penalty  for  harboring 
slaves  is  cumulative  and  does  not  de- 
stroy the  common  law  remedy.  248 


Testimony  cannot  be  offered  in  mt* 
tigation  of  damages  in  justification 
of  an  action  of  trespass,  that  plain- 
tiff had  given  defendant  permission 
to  visit  his  slaves  and  chastise  any 
of  them  found  acting  improper-. 
Jy.  248 

Where  a  mariner  slave  is  illegftlly 
discharged  from  on  board  a  ship 
abroad,  his  wages  can  be  recovered 
by  his  master  up  to  the  time  when 
he  might  have  returned  to  the  U. 
States.  233 

And  that  the  owner  of  a  slave  may 
maintain  a  suit  for  his  wages,  as  a 
mariner  on  board  a  coasting  ves- 
sel. 262 
A  master  may  claim  the  benefit  of 
a  lawful  and  voluntary  engagement 
made  in  favor  of  his  slave  on  an 
equitable  consideration  by  a  person 
capable  of  contracting.  263 
A  civil  action  may  be  brought  by 
the  master  for  enticing  away  bis 
slave,  notwithstanding  it  may  be  a 
felony  under  the  act.  264 
Liabilities  to  Master, 

For  maiming,  killing,  or  murdering 
slaves. 

A  plaintiff  recovering  the  full  value 
of  his  slave  on  an  injury  done  by 
defendant,  upon  his  paying  the 
judgment,  slave  should  be  placed  in 
his  possession.  249 

A  variance  in  the  indictment  for 
the  murder  of  a  slave  from  the 
words  of  the  statute,  was  held  by 
the  court  to  be  immaterial.  249 
In  a  suit  for  killing  a  slave,  pre- 
sumptive evidence  supports  the 
verdict.  249 

The  murder  of  a  slave  under  the 
act  of  1821,  is  of  the  same  grade 
and  character  as  the  murder  of  a 
white  man  at  common  law,  and 
must  be  made  out  by  the  same 
kind  of  proof  251 

In  an  action  for  damages  for  killing 
a  slave,  plaintiff  may  be  permitted 
to  discontinue  that  part  of  the  suit 
which  charged  defendant  as  over- 
seer, with  gross  negligence  and 
and  mismanagement  of  bis  planta- 
tion and  slaves.  251 
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tn  the  state  of  Mississippi^  murder 
may  be  committed  on  a  slaVe,  as 
od  a  freeman.  252 

The  court  declared  thsit  under  the 
act  of  9th  Feb.  1819,  a  slave 
was  a  person  on  whom  the  oflence 
df  stabbing  and  shooting  might  be 
tommiited,  and  that  the  act  was  in- 
fended  to  protect  them  as  well  as 
ftet  persons  from  such  outrages;  254 
Slaying  a  slave  feloniously  without 
malice,  is  manslaughter,  and  sub- 
jects the  offender  to  punish- 
ment. 555 

LiBER-StatU, 

[See  Emaneipaiion,  Frttdorh^  In- 
capacity,'] 

Liberty,    bequest    of»   [See    Emanci 
pation,] 

[See  Issue,] 

Life,  tenant  for, 

[See  tiiring^  Remainder,] 

Time    of    wife,     husband     dying 

in,  [See  Devise,] 

Limitations,  statute  of, 

when  begins  to  run,  82 

[See  Gifts ^  Hire,  Mortgage,  Pos- 
session.] 

Loan,  of  slavesi 

to  married  danghter,  [See  Frauds.] 
by    parol   agreement   and  posses- 
sion, [See  Possession,] 
under   and  within    the    statute   of 
fraud,  [See  Frauds.] 

LOANXE, 

of  slaves,  when  title  vests  in,  [See 
Possession,  Frauds,] 
Creditors  of,  [See  Possession.] 

LoANOR  of  slaves,  [See  Frauds.] 

Loans,  bona  fide,  [t6.] 

Loss  of  hire,  [See  Hiring,] 
slaves,  [ib.] 

service,  [See  Liabilities  to  mas- 
ter,] 

Louisiana, 

Donation  of  slaves  in,  [See  Dona- 
tion,] 

Deed  of  Emancipation  in,  [See 
Emancipation.] 

Rule  as  to  personal  property  re- 
maining in  possession  of  vendor, 
and  see  note,  91 

[See  Emancipation,  Freedom,  Fu- 
gUivCf  Mortgage,  Incapacity.] 

59 


MAGISTRATE, 

aid   of,  to   prevent  transportation, 
[See  Emancipation.] 

Maintainance,  [See  Emancipation.] 

Maimino  or  killing  slaves,  [See  Liabili- 
ties to  master.] 

Malady,  Incurable,  [See   Warranty.] 
Redhibitory,  [ib.] 

Maltreatment  of  slaves, 

[See  Liabilities  of  master  Sf  others,] 

Manslaughter, 

[See  Liabilities  to  master.] 

MaKuMission, 

qualifiedt  of  mothers,  children  born 
during;  are  born  slaves.  35 

Certificate,  registrj^  of,  [See  Eman- 
cipation.] 

Contract,  [ib. 

Mode  of,  [ib.' 

Of  daughter  by  mother,  [See  Eman- 
cipation ] 

[See    Incapacity,    Liabilities    of 
Master.] 

Marriage, 

Conviction  of,   [See   White  Per" 

sons.] 

Of  slave,  [See    Incapcittf.] 

[See  Gifts,  Husband,  Remainder,] 

Married  Daughter, 

loan  of  slaves  to,  [See  Frauds] 

MarineIi  slave, 

wages  of,  [See  LiabUUies  to  mum- 
ter,] 

Maryland, 

slaves  brought  into,  for  sale  or  to  re- 
side, [S6e  Emancipation,] 
Who      cannot     be      emancipated 
ID,  [See  Emancipation  ] 
[See  White  Woman] 

Mass  ACH  usetts, 

A  slave  voluntarily  brought  into,  by 
owner,  is  free]       '  357 

[See  Emancipation* 

Master, 

liabilities  for  the  acts  of  slaves,  [Setf 

Liabilities  of  master,] 

'*         *'  maltreating  slaves,  [i6.] 

Rights    of,    when    e&cted,    [See 

Emancipation.] 

Liabilities  for  torts  and  crimes  dom^* 
mitted   by    slave,    [See 
Liabilities  of  master.] 
of  others   to,  [See    Liabilities  to 
Master,] 
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Materhal' AUNT,  [See  Judgment] 

Matrimony, 

incapacity  of  slaves  to  contract^ 
[See  Incapacity.] 

Medical  attendance, 

[See  Liabilities  of  Master,] 

Mental  defect,  [See  Warranty.] 

Military  service, 

of  slave,  [See  Liabilities  of  Mas* 
Ur.] 

MiNORis,  Quanti, 

action  of,  [See  Warranty^] 

MiNORs-rights,  [See  Emancipation.] 

Misrepresentation, 

of  health  of  slave,  [See  Warranty.] 

Mississippi,  [See  Liabilities  to  Master] 

Mode  and  effect, 

of  emancipation,  [See  Emancipa- 
tion.] 

Money, 

compensation  in,  on  Division,  [See 
Division] 

Moral  qualities,  [Seo  Warranty.] 

MoRANoi-Animo,  [See  Emancipation.] 

Mortgage, 

of  slaves,  made  out  of  Louisiana, 
will  not  effect  a  subsequent  bona 
fide  sale  by  the  mortgager,  unless 
it  be  recorded.  164 

Whether  a  bill  of  sale,  absolute  on 
its  face,  is  a  mortgage  or  Dot,  de- 
pends on  the  circumstances  of  the 
caw— and  an  absolute  bill  of  sale 
and  defeasance  are  to  be  taken  to- 

f ether.  165 

Iffect  of  sale  by  mortgagor.  166 
The  children  of  a  mortgaged  female 
slave,  6orn  after  execution,  are  as 
much  liable  to  the  demand  of  the 
mortgagee  as  the  mother.  167 

Possession  of  a  mortgagee  or  mort- 
gagor of  a  slave  when  not  adverse, 
is  not  within  the  statute  of  Limita- 
tions ;  but  the  statute  will  run  when 
the  possession  becomes  adverse  :  a 
possession  continued  20  years  is 
presumed  adverse  from  the  begin- 
ning :  facts  may  intervene  extend- 
ing the  right  of  redemption  beyond 
SM)  years.  171 

Parol  evidence  b  inadmissible  to 
prove  that  an  absolute  bill  of  sale 
of  a  slave  was  intended  for  a  mort- 
gage. 174 


Contra.  175 

A  slave  pledged  to  secure  payment 
of  a  sum  borrowed,  pledgee  is  liable 
in  assumpsit  for  the  profits  of  the 
slave  beyond  the  interest  of  the  debt 
the  principal  being  paid.  175 

A  mortgagee  of  a  slave  may  main* 
tain  trover,  after  the  condition  of 
the  mortgage  is  broken.  177 

Detinue  can  be  brought  by  the 
mortgagee  to  recover  personal  pro- 
perty mortgaged  after  the  time  for 
redemption  has  expired.  180 

The  mortgagee  of  an  unregistered 
mortgage  of  personal  property,  can- 
not follow  the  mortgaged  goods  into 
the  hands  of  a  bona  fide  vendee  of 
the  mortgagor.  180 

Mortgagee  or  hirer  of  slaves  bound 
to  supply  necessaries.  180 

Mortgagee,  )  ,^^^  mr^^^..^^  i 
•-  >  [oee  Juortgage.] 

Mortgagor,  i  *-  ©  ©    j 

Mother, 

and  children — joint  action  by,  for 
freedom,  [See  Freedom.] 
Manumission  by,  [See  Emcmcipa' 
tion.] 

Attaining  30  years  of  age,  [t6.] 
[See  Mortage,] 

Motives,  not  criminal,  [See  Harboring] 

Mullatto, 

Is  one  having  a  visible  admixture 
of  Negro  blood.  4 

And  is  known  by  inspection.  5 

Admissibility  of,  as  a  witness.  196 

Murder  of  slave, 

[See  Liabilities  to  master.] 

NATIVE  Indians,  [See  Indians.] 

Negligence, 

master  not  liable  for,  [See  Zfta6i7t- 
ties  of  master.] 

Negroes,  a  bill  of  sale  for,  [See  Gifts.] 
Are  presumed  to  be  slaves.  5 

Attempt  by,  to  ravish  a  white  wo- 
man, [See  Crimes.] 
Born  out  of  state,  [See  Emancipa- 
tion.] 

Imported  from  Madagascar  may  bo 
slaves.  1 1 

Killing,  indictment  for,  [See  jLta6t- 
lities  of  master  and  others,] 
Moors  and  Mulatoes  are  slaves.    3 
Sale  of,  when  hired  out,  [See  Hi^ 
] 


INDEX. 


467 


Stolen,  bona'-fide  vendee  of,  [See 

Steaiing^  Vendee.] 

Trading  with,  [See  Trading.] 

Tribunal   for    the  trial    o^    [See 
Crimes,] 
Nkighborhood, 

reputation  of,  [See  Emancipalion*] 
Nbw-Jerset, 

Indians  in,  [See  Indians.] 
New-York, 

tSee  Devisee f  Dowtr^  Emancipa' 

tion^  Fugitive.] 
Nominal  damages,  [See  Damagei.] 
North  Carolina, 

[See    Crimes^    Gifts,   Harborings 

Hiring^    Liabiliiies    of    Master^ 

Possession.] 
North- Western  Territory, 

[See  Enuincipaiion.] 
Nuncupative  Will, 

[See  EmaneipcUion.1 
OFFENCES,  Capital,  [See  Crimes.] 

Indictable,  [See  Kentucky.] 

Trial  of  slaves  and  persons  of  color, 

for,  [See  Crime*.] 
Offsprino,  [See  Freedom^  Mortgage.] 
Ohio, 

constitution  of,prohibits  slavery.  354 

[See  Emancipation.] 
Omission, 

to  disclose  facts,  [See  Warranty.] 
ONU8-Probandi,  [See  Freedom.] 
Ordinance  of  Congress,  1787, 

[See  Emajicipation.] 
Origin  and  history  of  slavery, 

(See  Slavery.] 
Others, 

liabilities    to    roaster    for  abusing 

his  slave,  [See  Liabilities  to  Mas- 
ter.] 

Assaulting,  beating,    or  harboring 

him,  [See  t^.) 

Maiming  or  killing  him,  [ib.] 
Overseers, 

of  a  town,  manumission  by,  [See 

Emancipation.] 
Owners, 

contract    to    manumit  after  death 

of,  [See  Emancipation.] 

Declaration  or  promise  by,  [See  ib.. 

Freedom.] 

Demand  by,  [See  Hire.] 

Devise    of   property   to  a  slave 

by,  [^^^  Emancipatum.] 


Expenses  incurred  by,in  recovering 

slave,  [See  Harboring.] 

Joint,  [See  Emancipation.] 

Of  a  female  slave,  [See  Increase.] 

Of  a  stolen  negoro,  [See  Vendee^ 

Stealing.] 

Of  slaves,  may  grant  freedom  t« 

their  future  increase.  33 

Removing   with   his    family    from 

Kentucky  to  Ohio,  [See  Emancipof* 

tion.] 

Right  to  emancipate,  [See  Eman" 

eipation^  Liabilities  of  master.] 

Ownership, 

presumptive  evidence  of.  [SeePos- 
session.] 

Parent, 

The  mere  circumstance  of  being 
indebted  at  the  time  of  making 
an  advancement  to  a  child,  does  not 
imply  an  intention  in  the  person 
conveying,  in  consideration  of  na* 
tural  love  and  affection,  to  defraud 
his  creditors.  71 

PAROL-agreemenf, 

loan  of  slaves  by,  [See  Possession.] 

Evidence,  [See  Emancipation^  Hi' 

rings  Mortgage^  Warrant^/.] 

Gifts,  [See  Gifts.] 

Sale,  [See  Sale.] 

Testimony,  [See  Increase^  Sale.] 

Parties  to  a  suit, 

Incapacity  of  slaves  to  be,  [See 
Incapacity.] 

Parti  AL-payment, 

[See  Emancipation.] 

Partus  sequitur  ventrem,  3 

rule  of,  universally  followed.         34 

PATMENT-partial, 

[See  Emancipation.] 

Pauper,  counsel  for,  [See  Freedom.] 

Peace, 

security  to  keep,  [See  Incapacity.] 

PEACEABLB-pOSSeSSSiOD, 

[See  Possession.1 
Pedigree,  [See  IVeedom.] 

Penalties, 

[See    Liabilities    of  master   and 

others.] 

PENDENTE-lite, 

purchase  of  a  slave,  [See  PFar- 
ranty.] 

PSNNSTLTANIA, 

[See  Emancipation^  Freedom.] 
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PsRSONAL-Estate, 

slaves  are  considered  as.  2. 37 

**     included  in   the  term  of,  in 

wills  and  contracts,  and  are  in  every 

respect,  except  as  to  descent  and 

last  wills,  personalty.  40 

Property,  [See  Property.] 
Personalty, 

[See  Personal  Eataie,] 
Persons  of  color,  presumed  slaves.       5 

"  "      free,    trial    of,    [See 

Crimes.] 

White,  [See  WkiU  Persons.} 
Petitions  for  freedom, 

[See  JEmancipation.l 

PbT8ICI4N, 

[See  Hiring,  Liabilities  cf  master.] 
Pleas, 

[See  Prescription,  Warranty,] 

Policy, 

considerations  of  [Sec  Emancipa- 
iion,] 

POSBBSSION, 

Where  the  vendee  suffers  the  ven- 
dor to  retain,  and  he  sells  and  delir 
vers  to  a  second  vendee,  the  latter 
will  hold  in  preference  to  the 
first.  49 

Where  an  infant  daughter  held  as 
purchaser  for  a  valuable  considera- 
tion, and  lives  with  her  father  and 
exercises  acts  of  ownership  over 
the  slave,  his  creditors  cannot  dis- 
turb her  possession.  50 
If  a  slave  sold  remains  in  the  veur 
dor,  he  is  liable  to  be  seized  for 
his  debts.  54 
And  whether  he  remains  with  ven- 
dor or  not,  is  matter  of  fact  for  a 
jury.  55 
Where  the  vendee  remains  in,  un-r 
der  another  title  than  that  of  the 
sale,  the  judgment  creditors  of  the 
vendor  cannot  seize  the  slaves  under 
an  execution  against  him.  55 
A  gift  of  a  slave,  accompanied  with 
actual,  vests  in  the  donee  an  abso- 
lute property,  unless  it  be  done 
with  an  intention  to  defraud.  73 
Delivery  of,  passes  title,  in  North 
Carolina,  notwitlistanding  act  of 
1819.  64 
A  plaintiff  may  recover  in  Detinue 
where  he  has  held  five  years  Mace- 1 


ably,  which  constitutes  a  title  in 
Virginia,  and  may  regain  if  lost — 
even  against  the  former  owner.  77 
The  same  rule  is  adopted  in  Ken- 
tucky. 77 
Held  that  five  years  peaceable  and 
uninterrupted,  in  the  loanee,  before 
or  since  the  act  to  prevent  frauds 
and  perjuries,  aud  without  demand 
on  the  part  of  the  lender,  are  con>- 
sidered  as  the  absolute  property  of 
the  loanee,  as  to  creditors  and  pur- 
^asers  under  him.  78 
Five  years  peaceable,  gives  title, 
whicb  if  lost,  may  be  regaiced.  79 
And  even  against  the  former  own- 
er. 79 
And  the  same  principle,  in  the 
case  of  an  unrecorded  conditional 
sale.  80 
And  the  rights  of  the  creditors  of 
loanee  will  be  protected.  79 
Lost,  after  being  held  for  more  than 
twenty  years  peaceablyt  and  ob- 
tained by  one,  who  claimed  title, 
held  that  plaintifTs  possession  was 
conclusive  evidence  of  property.  80 
Twenty  years  by  distributee,  not 
sufficient  to  infer  an  assent  by  admi- 
nistrator. 81 
Five  years  peaceable,  of  slaves, 
under  a  loan  by  parol  agreement, 
vests  (he  title  in  loanee,  subject  to 
his  creditors,  apd  which  cannot  be 
divested  by  returning  them  after 
the  expiration  of  the  above  time.  94 
Of  slaves — rule  as  to  who  shall  be 
considered  in — where  the  use  en^ 
joyed  in  common.  90 
Personal  property  remaining  in 
vendors,  is  presumptive  evidence 
of  ownership  which  may  be  rebut- 
ted, but  is  no  evidence  of  fraud 
per  se,  [and  see  note,]  91 
It  is  for  the  jury  to  say  whether  it 
was  made  to  hinder  or  delay  credi- 
tors. 93 
Adverse,  sufficient  to  bar  an  action, 
vests  an  absolute  right  of  proper- 
ty, 83 
Of  infant,  by  himself  or  guardian.  83 
Must  be  adverse,  or  the  statute  is  no 
protection.  89 
Of  seller,  [See  Hiring,] 
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Acknowledgment  by,  [See  IVauds.] 
{See  Prop€rty.] 

PowBR  of  State, 

to  change  condition  of  persons,  [See 
JSmancipation.] 

Prescription,  Of  title  to  slaves  by. 
If  a  slave  be  claimed  by — an  exa* 
mination  of  the  question  must  be 
according  to  the  laws  of  the  country 
in  which  he  was  thus  acquired.  95 
Must  be  pleaded  by  a  party  who 
relies  on — or  it  will  not  be  supplied 
ex  officio^  by  the  court.  100 

Time  requisite,  [See  Freedom.] 
Ts  interrupted  by  an  action  in  which 
the  plaintiff  is  nonsuited^  102 

Is  never  pleadable  to  a  claim  of  free- 
dom. 101 
A  slave  who  enjoyed  her  freedom 
in  Hispaniola,  may  reckon  that 
time,  in  establishing  her  right 
by.  103 
In  redhibitory  actions,  [See  War^ 
ranty.] 

Presumption,  of  freedom,  [See  Jytdtans] 
Of  slavery,  [See  Freedom^  Incapa- 
city] 

Presumptive  Evidence,  [See  Liabili- 
ties to  master,] 

Of  ownership  in  vendor,  [See  PoS" 
session.] 

Price,  action  for,  [See  Warranty.] 
Causes  for  reduction  in,  [See  tVar- 
ranty,] 

Principal,  [See  Sale.] 

Probandi,  Onus,  [See  Freedom.] 

Profits, 

of  devised  slaves,  [See  Remainder,] 

Property, 

slaves  considered  as  real  and  per- 
sonal. 36.  37 
And  cannot  acquire.  6 
Personal,  where  a  vendor  of,  deli- 
vers to  vendee  upon  condition,  with 
a  stipulation  that  the  right  of,  is  to 
remain  in  vendor  till  payment,  a 
sale  by  vendee  without  performing 
the  same  conveys  no  title,  70 
Personal,  three  years  adverse  pos- 
session of  a  slave  in  Tennessee 
vests  right  of,  in  possessor.  76 
[See  Liabilities  to  master^  Posses- 
$ion,  Warranti^.} 


Protection, 

and  forthcoming  of  a  slave,  [See 

Freedom.] 

of  donors,  [See  CHfts.] 

Punishment, 

[See  Crimes  ] 

Purchase, 

incapacity  of  slaves  to  take  by,  [See 
.  Ineapacity.] 
Where  slavery  is  not  tolerated,  [See 
Emancipation.] 
Of  a  slave  pendente  lite^  [See  ib,] 

Pdrcmasers, 

[See  Emancipation,  Gifts^  Hiring^ 
Warranty,] 

QUALIFIED  Manumission, 

[See  Mannmissicn,] 

Qualities,  moral,  [See  Warranty,] 

QuANTi-minoris,  action  of,  [ib.] 

RAVISH, 

attempt  of  a  negro  to,  [See  CrimesJ^ 

Real  Estate, 

slaves  are  considered  as.  2.  M 
Though  for  some  purposes  slaves 
are  declared  by  statute  to  be— -they 
are  nevertheless  personal,  and  liable 
as  chattels  to  the  payment  of 
debts.  37 

Held  in  South  Carolina,  that  since 
the  act  of  1800,  a  will  that  does  not 
pass  lands,  will  not  pass  a  slave.  59 
[See  Wills,] 

Recission  of  a  sale,  [See  Warranty.] 

Reclaim  of  a  slave, 

[See  Emancipation.] 

Record- Judgment,  [See  FVeedom.] 

Recorded  will,  validity  of,  [ib.] 

Recovery  of  slaves,  action  for.  415 
An  action  of  detinue  may  be  main* 
tained  without  naming  the  ne^* 
grO'.  415 

Detinue  does  not  lie  fora  slave  who 
died  before  suit  brought.  415 

A  complainant  must  show  a  clear 
title  to  authorise  the  interposition  of 
a  Court  of  Chancery  to  restrain  a 
sale  of  a  slave  levied  upon.  416 
In  an  action  of  detinue  for  slaves, 
damages  are  several.  417 

One  joint  tenant,  cannot  maintain 
an  action  against  his  co-tenant.  417 
In  detioBe  for  slaves,  if  the  slave 
dies  pendente  Kie,  what  damages 
.    Mw  i^c(nr«rable,  41S 


470 


INDEX. 


Of  dower,  bar  for,  [See  DevUe.] 
[See  Damages^  Detinue*] 

Redhibitory  actions, 

ground  for,  [Seo  Warranty.] 
Case,  [ib.] 

DefecU,  [ib] 

Malady,  [ib] 

Vices,  [ib.] 

RsDBMPTioif,  right  of,  [See  Mortgage.] 

Bbductigii ,  in  the  price  of 
a  slave,  [See  Warrantj^.] 

RtvutAL,  to  restore  slaves,  [See  Hvre.] 
By  slave  to  surrender.  See  lAahUv^ 

tUM.] 

RsmaTBT, 

Of   certificates    of    manumission, 

[See  Emanipaiion.] 
Of  slaves.  [ib.] 

Rbmaindbr, 

a  husband  dying  in  the  lifetime  of  the 
wifct  cannot  devise  away  slaves  to 
which  she  is  entitled  in  remainder 
mr  reversion,  though  he  might  in  his 
lifetime  sell  his  interest  for  a  valu- 
Bble  consideration.  57 

The  court  will,  in  its  discretion, 
^compel  a  tenant  for  life  to  give  se- 
curity to  the  remainder  man.  184 
A  devise  to  take  effect  after  the 
death  of  the  devisor  is  good,  [See 
Note]  184 

Slaves  devised  to  a  child  when  he 
shall  arrive  at  age,  the  profits  of,  if 
not  otherwise  disposed  of^  go  to  his 
support.  185. 319 

A  person  taking  possession  of  slaves 
fliust  account  for  the  hire  or  pro- 
fits. 185 
If  ay«me  tole  entitled  to  slaves  in 
remainder  or  reversion,  marries  be- 
fore the  determination  of  the  parti- 
cular estate,  the  right  belongs  to 
the  survivor  of  them.  185 
Where  the  devise  was  to  a  daughter 
for  li^e  and  to  her  heirs,  and  for 
want  of  such  heirs,  a  limitation  over 
to  the  other  children  of  testator,  is 
not  too  remote.  186 
Or  where  the  devise  was  to  W.  and 
hbheirs  forever,  but  if  be  died  with- 
out issue,  then  to  C«is  the  same.  189 
Same  in  case  of  a  gift  where  the 
grantor  dies  without  issue*  188 
A  condition  iu  tiie  stki  of  a  slave, 


that  if  purchaser  dies  without  isstie 
it  shall  revert  or  pass  to  a  third 
party  is  void,  and  the  property  vests 
in  the  first  taker.  187 

Where  the  first  taker  has  an  abso- 
lute estate  in  the  property  devised, 
then  a  limitation  over  is  void.  188 
The  rule  of  common  law  will  pre- 
vail. 189 
The  value  of  the  slave  at  the  time 
when  demanded  by  the  remainder 
claimants,  after  the  termination  of 
the  life  estate,  with  interest  and 
costs  sliould  be  recovered  by  the 
vendee,  against  the  vendor,  in  a 
covenant  of  title.  190 

REMAiimEB-man,  [See  Htrtn^.] 

Removal  of  slave, 

[See  Emancipation^  Hcmmt^Re^ 
pUgiando.] 

Renunciation  of  will,  [See  Devise.] 

Repeesbntativbs  of  husband, 
[See  Dower.] 

Reputation  of  neighborhood, 
[See  Freedom.] 

Resbevation, 

[See  Increase^  Emancipation.] 

Residence, 

in  a  free  state,  [Se^  Emaneipation.] 
Temporary,  abroad,  [A.] 

Rbsponsibilitt, 

for  value  of  slave,  [See  Harboring.] 

Reversion,  [See  Devise^  Remainder.] 

Revocation  of  manumission, 
[See  Incapacity.] 

Rights, 

creditor's  violation  of,  [See  Enutn* 

cipation.] 

Of  minor,  [ib.] 

Of  property,  [t6.) 

Of  white  persons,   [See  Ineapa' 

city.] 

T6  sue,  [See  Warranty.'] 

Redemption,  [See  Mortgage.] 

Renunciation  of,  [See  Emancipa* 

iion.] 

Of  owner  to  emancipate,    [ib.] 

RtTLE, 

As  to  possession  of  slaves,  in  com- 
mon, [See  Possession.] 
As  to  partus  seqniter  ventrem,  [See^ 
Possession.] 

As  to  sale  of  slaves  in  Kentucky, 
[See  Kentucky.] 
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As  to  sale  of  slaves  in  Louisiana, 

[See  Louisiana.] 

Of  comroon  law*  [See  Remainder.] 

Of  Damages,  [See  Liabilities  to 

master,] 

Of  evidence  in  suits  for  freedom, 

[See  Freedom.] 
Runaway  Slaves, 

[See  Fugitives^  Warranty.] 
SALE, 

Action  to  rescind, — [See  War* 
ranty.] 

Bill  of — made  by  a  person  indebted, 
who  retains  possession  after  ex- 
ecution of  the  bill,  IS  void  as  to 
the  interests  of  third  persons — 49 

Of  negroes  may  be  deemed  fraud- 
ulent from  other  circumstances 
than  vendors  continuing  in  pos- 
session. 53 

[See  Mortgage.  Warranty.] 

By  a  broker — [See  Warranty.] 
''  Sheriff— [See  Fugitive.] 
•*  Vendee  of  personal  property — 
[See  Property.] 

Conditional, — [See  Posseuion,] 

Of  negro  while  hired  to  another, 
tranjtfers  the  possession  and  right 
of  property,  and  the  subsequent 
holding  by  the  person  who  had 
hired,  is  not  to  be  treated  as  the 
possession  of  the  seller.  68 

Of  a  fugitive  slave— [See  Fugitive.] 

Of  a  slave  entitled   to  freedom  in 
fiUuro.  [SeeWarranty.] 
**  on  condition — [See  Condition. 

Remainder.] 
"    with  Warranty— [See   War- 

anty.] 

Fictitious— [See  Gifts.] 

Parol,  not  void,  aud  the  exclusion 
of  parol  testimony  as  to  contracts 
of  this  description,  b  a  privilege 
which  the  parties  may  waive.  59 

'*  of  slaves  in  North  Carolina,  ac- 
companied with  the  delivery  of 
possession,  is  valid  and  transfers 
the  title.  64 

Rule  as  to  remaining  in  possession 
of  vendor  in  Louisiana.  91 

Unconditional — ^Kentucky  rule  as 
to  remaining  in  possession  of 
vendor.  90 

When  unattended  with  any  refil, 


fictitious,  or  conventional  de- 
livery, liable  to  be  attached  for 
vendor's  debt.  46 

Of  Slaves. 
Where  an  agent  to  purchase  a 
slave  takes  title  in  his  own  name 
without  disclosing  it,  and  subse- 
quently the  slave  comes  to  the 
possession  of  the  principal,  who 
tenders  the  price  which  the  agent 
did  not  then  receive  at  his  own 
request,  the  jury  may  infer  a 
subsequent  valid  sale  by  the  agent 
to  his  principal.  482 

Void,— [See  Warranty.] 
Sanction. 

of  master,  slave  acting  by, — [See 
Liabilities  of  master.] 
Security 

to  keep  the  peace,  [See  Ituapacity.} 
Seller. 

Deceit  of, — [See  WarratUy.] 
Possession  of — [See  Hiring,] 
Services  ani>  Labor 

Action  for —  [See  Damages.] 
Indenture  of — [See  Emancipation*] 
Loss  of,  by  master,  [See  Liabilities, 
Military— of  slave  ,  [t^.] 

Servitude. 

temporary — [See  Emancipation.] 
Sheriff — [See  Fugitive.] 
Sickness. 

Abatement  for — [See  Hiring.] 
Slavbrt. 

Damages  for  illegally  holding  in«— 

[See  Damages.] 
Origin  and  history  of —  8 

Presumption    of-— [See     Freedom, 

Incapacity.] 
Toleration  of — [See  Emancipation. 
SLAVES, 

Absolute  deed    of  sale   of,   [See 

Gifts,] 

Abusing    of,    [See   Liiidnlities  to 

master.] 

Acts  of,  [See  Liabilities  of  Mas^ 

ter.] 

Action  for,  [See  Detinue.] 

Adverse  possession  of,  [See  Infant^ 

Possession.] 

Advertised,    profits   of,  [See  /2e- 

mainder.] 

And  servants — harboring  of,  [See 

Liabilities  to  mtuter,] 
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Are  considered  homaD  beings  1 
Are  capable  of  yolition.  2 

Are  considered  chattels^  2 

Are     ''     Personal  Estate.      2.  37 
Real  Estate.  2.  36 

Are  included  in  the  term  **  personal 
estate"  in  contracts  and  wills,  and 
as  assets  in  the  hands  of  execut- 
ors. 40 
Bill  of  sale^f,  [See  Gift,  Mart- 
gage,  8ah.] 

Clwttels,  are  considered  as.  2 

.Childrefi  of)  follow  the  condition  of 

'mother.  3.  24 

Claim  foti  and  hire  of»  [See  Hir^ 

ing.] 

**       of  Indians  as,  [See  Freedom.] 
Crimes  committed  by,  [See  Crimes.] 
Deed  of  Gift,  for.  [See  Gift.] 
Delivery  of,  [See  8ak.] 
Detinue  for,  [See  Detinue.] 
Devise  of,  [See  Devise.] 
*'         to  [See  Emancipation] 
Devised,     profits     of,     [See    J?e- 
mainder.] 

Division  of,  [See  Division,] 
Donation  of,  [See  Infant,  Louisi- 
ana.] 

Do  not  escheat  to  the  state,  as  in 
case  of  real  estate  for  defect  of 
heirs,  but  vest  in  administrators  or 
executors  as  assets  for  the  benefit 
of  creditors.  41 

Emancipation  of,  [See  Emancipu' 
Hon.] 

Estate — are  considered  real  and  per- 
gonal. 2.  37 
t^emale,   [See  Increase.] 
Freedom  to,  [See  Freedom.] 
Fugitive,  [See  Fugitive. 
Debts  contracted  by,      [ih.] 
Imprisonmrent  for  fornication   and 
bastardy,              [ih.] 
General — Devise   of,    [See  Hus^ 
hand.] 

Gifts  of,  [See  Gifts,] 
Harboring  of,  [See  Harboring.] 
Hiring  of,  [See  Hiring.] 
"    out  their  own  time,  [ih.] 

Human-beings,  are  considered  as.  1 
Importations  of,  {See   Emancipa" 
tion.] 
Incapacities  of,  [See  Incapacity.] 


Increase  of,  [See  Increase.] 

Introduced  from  mother-county.    0 

In  whose  possession,  where  used  in 

common^  [See  Possession.] 

Issue  of,  [See  Issue.] 

Kidnapping  of,     [See  Stealing.] 

Liberty,      bequest     of-^to,     [See 

Emancipation.] 

Loans  of,-  [See  Frauds,  Possess^ 

ion.] 

Loss  of,  [See  Hiring.] 

Maltreating  of,  [See  Liabilities  ta 

Master*] 

Mariner,  wages  ofi  [ib.] 

Marriage  of,  [See  Incapacity.] 

Misrepresentation    of-'^ealth     of* 

[See  Warranty.] 

Mortgage  of,  [See  Mortgage.] 

Murder  of,  [See   Liabilities  to  and 

of  Master  and  others.] 

Of  a  female,  [See  Hushand.] 

Owners  of,  [See  owner.] 

Personal-'estate^— are   considered 

as.  2.  37 

Pledged,  [See  Mortgage.] 

Possession — peaceable     of,     (See 

Possession.] 

Real-lLstate — are   considered, 

as.  2.  36^ 

'•  "     Pass  by  statute  of  wills 

as,  but  are  chattels  for  payment  of 

debts.  37 

Reclaiming    of,    [See    Emancipor' 

tion.] 

Recovery — risk     of,    [See    War- 

ranty.] 

Reduction — in  price  of,  [ih.] 

Removal  of,  [See  Emancipation.] 

Responsibility  for   value   of,    [See 

Liabilities  to  Master.] 

Runaway,  [See  Fugitive.] 

Sale  of,  [See  Sale.] 

Sojourn  abroad  of,  [See  Emanci-- 

pation.] 

Special  demand  of,  [See  Hiring.] 

Stealing  of,  [See  Stealing.] 

Suspicion  of  being  runaways,  [See 

Fugitive,] 

Thefts  of,  [See  Liabilities  ofmas^ 

ter,] 

Torts,  committed  by,     [ib.] 

Trading  of,  [See  Trading.[ 

Trespass   by,    [See  Liabilities  of 

and  to  master.] 
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Unreclaimed,  [See  PugUive.] 
Uosound,  Sale  of»  [See  WarratUy^] 
Vendee  of,   I  [See   Vendee 
Vendor  of,  |  and  Vendor.] 
Verbal,  gifts  o(  when  void|  [See 
WamuUg^} 

Volition,  are  capable  ot^  2 

Who,  are, 

Negroes,  3 

IndiaM^  a  12.  18.19.20 

M  ^8^  3 

Mulattoes,  3 

When  a  bill  will  lie  by,  [See  Free- 
dom.1 

fiotouKN, 

in  Pennsylvania,  [See  Emancipa^ 

Hon.] 

of  a  slave  in  franco^  {H.] 

8oLi,  Feme,  marriage  of| 
[See  Remainder.] 

Soundness,  [See  Warranty.] 

Spanish,  woman,  descendant  of, 
[See  EmancipaiionJ] 

Stats, 

Assent  of,  to  wills  or  deeds  of  manu- 
mission, [See  EMancipatien^l 
Power  of,  to  change  condition  of 
persons,     {ih.] 

Removal  out  of^         \     ,  •«  , 
"        to  another,  f     ^^'^ 
Slaves   do    not   escheat  to,    [See 
Siavee,] 

SxATUtB,  of  Frauds,  [See  JPratufs.] 
of  Limitations,  [See  LimUaiianSi 
Possession.] 
of  Wills,  [See  WilU.] 
Relative  to  tribunal  for  trial  of  ne* 
groes,  [See  Crimes.] 
Respecting  the  harboring  of  slaves, 
[See  Harboring.] 

Statu,  liber,  jSee  Emancipation^  Free* 
dom^  Ineapaciiy^] 

Stbalino  an0  KiDNArpiNo,  Slaves,  434 
A  slave  may  be  guilty  of,  tho*  no 
force  is  used,  434 

And  although  the  owner  consented 
to  the  plan  arranged  with  a  view  of 
detecting  the  offender,  435 

Taking  a  slave  a  few  yards  with  an 
intent  to  steal,  completes  the  felo- 
ny, 486 
The  acts  against,  apply  to  negroes 
as  well  as  whites,  436 
Indictment  must  state  the  negro 


stolen  to  be  a  slave  ;  and  if  it  dees 
not^  and  defendant  is  acquitted,  it  is 
no  bar  to  a  subsequent  prosecu- 
tion, 436 
Must  state  slave  was  taken  and  re* 
moved    without    the    consent    of 
owner,  437 
[See  Warranty.] 
Stolen,  negro,  [See  Vendee.] 
SuBscRrBiNG,  witness,  [See  G^fts.] 
Sub,  Right  to,  [See  Warranty.] 
Suits,  for  freedom,  [See  Freedom.] 
**  Rule    of  evidence  in,  [ib.] 
Incapacity  of  slaves  to  be  parties 
to,  [See  Incapacity,] 
On  Warranty,  [See  Warranty,] 
Support,  slaves  unable  to  gain,    [See 

Emancipation.] 
SuRRfeNDBR,  Refusal  of  slaves  to,  [See 

Liabiliiies  of  master. 
Surety,  [See  Warranty.] 
Suspicion, 

of  slaveys  being  a  runaway,  [See 
Fugiiive.] 
TEMPORARY  servitude, 

[See  Emancipation  ] 
Tenant   for  life,  declarations  of,  [See 
Hiring,] 

[See  Remainder.] 
Tbndba,  [See  Detinue^] 
Tennessee, 

Will   or    Deed    of    emancipation 
in,  [See  Emancipation.] 
[See'FraudSyGifts^  Harborings  In 
fanty  Properly.] 
TBRRiTORv,North  Western,  [See  Eman^ 

cipaiion.] 
Testator, 

Children  of,  [See  Remainder,] 

Debts  of,  [See  Devise^  Emancipof 

tion.] 

Intention  of,  [See  Wills.] 

[See  Emancipation.] 

TESTIMONY-Parol, 

Exclusion  of,  [See  Sale.] 

[See  Crimes^  Increase.] 
Thefts,  of  slaves,  [See  Liabiliiies  of 

MasUr.] 
Thief,  allejGfation  that    a  slave  was« 

[See   Warranty.] 
Title,  covenant  of,  [See  Remainder.] 

To  freedom,  [See  Emancipation.] 

To  slaves,  a  deed  registered  is  not 
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necessary  to  pass  tiile  to,  when  pos- 
session follows  and  accompanies 
the  gift  or  sale.  41 

Warrant/  of,  [See  Warrant^.] 
[See  Sale^  Warranty.] 

Toleration  of  slavery, 
[See  Emancipafion,] 

Torts, 

committed  by  the  slave,  [See  Lia- 
bilities of  Master,  Crimes,] 

Town, 

Overseers  of,  [See  Emancij>ation.] 

Trader,  [See  Trading.] 

Trading, 

with  slaves,  penalties  for.  43S 

Not  knowing  the  negro  to  be  a  slave, 
no  defence.  438 

Trader  liable  for  all  the  acts  direct- 
ly flowing  from  such  trading.  440 
No  defence  to  trader,  that  corn  was 
given  by  the  overseer  to  the  slave, 
for  the  purpose  of  detection,  who 
traded  it  in  his  presence.  441 

Transfer, 

In  North    Carolina  under   act    of 

1784,  [See  Gifts.] 

Rule  as  to  in  North  Carolina.      67 

Treaty  of  cession,  [See  Emancipa- 
tion.] 

Trespass,  by  slaves. 

See  Liabilities  of  Master.] 
Action  of,  when  for  labor  and  ser- 
vices, [See  Damages.] 
And  false  imprisonment^  [See  TVee- 
dom.] 

Trial, 

and   punishment    of  slaves,    [See 

Crimes.] 

By  jury,  [See  Crimes.] 

By  free  persons  of  color   cmitlcd 

to,  [See  Crimes.] 

Tribunal,  for  the  trial  of  negroes,  [See 
Crimes.] 

Trover,  [See  Mortgage.] 

Trustees,  [Sec  Warranti/.] 

ULTERIOR  legatee,  [See  Licreasr.] 

Unlawful  assembly, 

slaves  at,  [See  Liabilities  to  Mas- 
ter.] 

Unmarried  woman, 

verbal  gifts  to,  [See  Gifts.] 

Unreclaimiid  slave,  [See  Fugitive  ] 

Unrecorded  sale,  [See  Possession.] 

Uvsound  sIave,Sa]e  of,  [See  Warranti/] 

Uniovndnem,  [ib  ] 


Use  in  common  of  slave f, 

[See  Possesiion.] 
VALIDITY, 

of  a  recorded  will,  [See  FretdawLl 
Value,  of  slave,  [See  Hemamdtr*] 

Responsibility  for,  [See  Hariaring,} 
Variance,  Id  Indictment, 
j  [See  LiabiUies  to  master.} 

Vendee, 

Manumission  by,  [See  EMoneipa^ 

tion.] 

Sale  of  Personal  Property,  withool 

performing  stipulation  with  vendor, 

[See  Property.] 

The  bona  fide,  of  a  stolen  negro,  k 

not   entitled  to  demand  the  price 

from  lawful  owner,  69 

[See  Fugitive^  Mortgage,  Posses^ 

sion.  Property,  Remainder^  War' 

ranty.] 
Vendor, 

Attachment  for  debts  of,  [See  Sale^ 

Ignorance  of  defect  in  slave,  [See 

Warranty.] 
Personal       property     remainrng 

in,  [See  Property,  PersonaLl 

Presumptive  evidence  of  ownership 

in,  [See  Possession.] 

[See   Kentucky,   Possession^  Re^ 

maitider.] 
Verbal, 

Gifts,  of  slaves  when  void,  [See 

Gifts.] 
Verdict,  of  acquittal,  [See  Liabilities 

of  master  and  others. 
Vice,  Absolute,  [See  Warranty.] 

Redhibitory,  [ib.] 

Violation, 

of  creditors   rights,  [See  Emanci^ 

pation.] 

of  statute,  [ib.] 

Violence,  of  a  disease, 

disguising  &c.  [See  Warranty. I 
I  Virginia, 

Devise  to  a  slave  in,  [See  Devise.} 

Importing  into,    [See  Emancipor' 

tion.] 

Slaves  taken  from,         [ib.] 

Slaves  when   entitled  to   freedom 

in,  [See  Freedom.] 

Parol  gifts  of  slaves  in,  [See  Gifts.] 

5    years    possession    of    a    slave 

in,  [See  Possession.] 

[See  Fugitive  Indians^] 
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VoiDt  Sale,  [See  WarroMty. 
VoLUNTABT,  Gifu  and  Graots, 

See  Note  to  page  60. 

Importations,     of     slaTos,     [See 

EmandptUionm 
WAGES,  apportionment  of,  [See  Hir 

Of  mariner  slave,  [See  Liabuittet 
to  Master.] 

When  rccoverab[e  by  slare,  [See 
Damages,] 
Warranty, 

Is  an  executory  contract.  128 

No  particular  form  of  words  neces- 
sary to.  V28 
Of  soundness  means,  that  the  thing 
warranted  is  sound  at  the  time  of 
sale,  not  that  it  should  continue  so 
thereafter.  127 
And  is  also  implied,  in  South  Caro- 
lina, for  a  slave  sold  for  full 
price.  127 
Not  implied  from  price,  where  pur- 
chaser is  acquainted  with  the  de- 
fects. 120 
Not  broken  where  purchaser  has  a 
knowledge  of  all  the  facts.  121 
A  disease  curable  in  its  origin,  but 
incurable  at  time  of  sale,  is  a  red- 
hibitory case.  115 
Any  disease  with  which  a  slave  is 
afflicted  at  the  time  of  sale  is  in- 
curable, may  be  pleaded  as  a  redhi- 
bitory vice.  107 
Redhibitory  defects  in  a  slave,  may 
be  pleaded  after  12  months,  in  de- 
fence of  an  action  for  the  price.  109 
In  an  action  to  rescind  the  sale  of  a 
slave  commenced  within  6  months, 
the  plaintifl*  must  prove  at  what 
time  he  obtained  a  knowledge  of  the 
redhibitory  vices.  110 
Prescription  in  redhibitory  actions 
runs  from  the  time  defects  become 
known  to  the  purchaser.  112 
Vendors  ignorance  of  a  detect  in 
slave,  no  protection  in  the  action 
quanti  minoris.  113 
To  defeat  an  action  of  Redhibition, 
it  must  be  shown  that  the  purchaser 
knew  the  disease  was  incurable,  or 
otherwise,  that  he  bought  the  risk 
of  the  slaves  recovery.  1 17 
The  same  principle  adopted  in 
Keotucky.  118  j 
Puichasei  of  a  slsve  absolved  from  | 


contract,  if  on  the  sale  her  state  of 
health  is  misrepresented  or  conceal •« 
ed  ;  [and  see  2Vb/€,  p.  120.J  119 
Redhibitory  action  sustained,  and 
recission  of  the  sale  ordered,  whetf 
the  malady  of  which  the  slave  died 
is  incurable,  and  baffles  the  regular 
aki.  121 

Parol  evidence  admissible  to  prove 
declarations  of  vendor  as  to  redhi' 
bitorv  vices  at  or  before  sale,  but 
not  declaraiions  of  strangers.  122 
Disguising  or  misrepresenting  the 
violence  of  a  disease,  renders  sale 
void.  122 

As  also  omitting  to  disclose  facts 
not  discernible.  123 

In  an  action  for  selling  an  unsound 
slave  with — it  is  no  defence  that  the 
slave  had  been  sold  to  a  third  per- 
son, and  no  recovery  had  been 
had.  124 

The  causes  for  a  reduction  in  the 
price  of  a  slave,  must  be  the  same 
as  those  for  which  a  recission  of  sale 
may  be  demanded.  125 

When  a  jury  find  that  a  slave  had 
the  consumption  at  and  before  the 
time  of  sale  and  transfer,  the  court 
below,  will,  from  the  nature  of  the 
disease,  presume  it  incurable.  126 
Redhibitory  defects  should  be  solv- 
ed by  tho  circumstances  of  each 
case ;  and  unless  the  thing  is  abso- 
lutely useless,  it  is  the  duty  of  the 
courts  to  make  a  deduction  in  price, 
than  avoid  the  sale.  128 

The  defect  must  be  material.  130 
Where  tliere  is  no  express  warran- 
ty, it  must  averred  4^e  defendant 
Anew  of  the  unsoundness.  131 

£ztent  as  to  increase.  132 

As  to  slaves  generally,  and  applica- 
to  other  chattels.  132 

Suit  on.  132 

Of  moral  qualities.  132 

Drunkenness  is  a  mental,  not  a  phy- 
sical defect,  and  u  not  a  ground  for 
redhibition.  138 

But  a  fraudulent  concealment  of  it, 
will  be  a  ground  for  rescinding  the 
contract.  134 

Thief — An  allegation  that  a  slave 
was,  will  authorize  evidence  of  the 
habit  of  steciliug.  185 

In  South  Carolin&t  oot  iiopUed.  136 
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Habit  of  ranning  away,  what 
amounts  to.  136 

A  slave  described  in  a  bill  of  sale 
as  a  boH  danustifme^  cockier ^  ei 
briquiiier^  sufficient  if  he  be  proven 
to  be  a  good  domestic,  coachman, 
and  brickmaker.  136 

Crasiness  or  idiocy  is  an  absolute 
¥ice,  and  where  not  apparent  will 
annul  the  sale.  139 

Malady,  redhibitory— ^evidence  of 
its  previous  existence  must  be  giv« 
en,  when  it  does  not  manifest  itself 
within  three  days  after  the  sale.  140 
A  vendee  cannot  demand  a  recis- 
sion  of  the  sale^  for  a  capital  crime 
committed  by  the  slave  immediate- 
ly thereafter.  141 
A  recision  of  the  sale  of  all  the 
slaves,  where  several  are  bought 
together,  and  for  a  single  price, 
cannot  be  demanded  by  the  vendees 
on  account  of  a  redhibitory  defect 
in  one  or  more  of  them.  144 
Stealing,  though  unaccompanied 
with  force,  is  a  redhibitory  di^ 
feet  145 
Not  the  essence  of  the  contract.  147 
In  a  redhibitory  action,  plaintifl* 
may  prove  hat  slave  ran  away  after 
purchase.  147 
Of  title, 

Liability  of  surety  on.  148 

Of  Sale  by  a  broker.  149 

Sale  of  a  slave  by  a  person  having 
do  title,  and  without  warranty,  a 
recovery  by  a  third  person  is  not 
necessary  to  give  the  vendee  a  right 
of  action,  as  his  right  to  sue  origi- 
nates from  deceit  of  seller.  149 
Implied— -of  title,  exists  in  every 
sale  of  personal  property,  excep- 
timis  to  the  rule,  are  trustees  and 
executors,  or  perhaps  sheriAs  and 
agents.  150 

Implied-— of  title,  violated  by  sel- 
ling a  slave  absolutely,  who  is  at  a 
future  time  entitled  to  freedom.  151 
If  the  purchaser  buys  pendente  /t7e, 
he  takes  the  title  dependant  on  the 
event  of  the  suit.  151 

White  Persons, 

Issue  of  a  white  woman  with  a 
slave,  are  slaves  under  Maryland 
act — aterwards  repealed  21 


A  conviction  of  the  marriage  of  a 
white  woman  with  a  slave  must  be 
produced  under  the  act  of  1663  to 
enslave  her  descendants.  £1 

On  inspection,  are  presumed  free, 
unless  a  descent  from  a  shive  in  the 
maternal  line  be  proved.  22 

Rights  of,  where  concerned,  [See 
Incapacity.] 
Wb-itk- Woman, 

Attempt  by  negro  to  ravish^  [See 
Crimes.] 

Conviction  of  the  marriage  o/*,  [See 
White  Persons.] 
Widow,  [See  Dower.] 
WiFis, 

The  husbands*  right  to  the  dower 
slaves  of^  if  reduced  by  him  to  pos- 
session, pass  on  his  death  to  his 
representatives.  38. 

[See  Dower^  Remainder,] 
Will. 

After  purchased  slaves  do  not  pasa 
by,  unless  it  appears  to  be  the  in- 
tent of  the  testator.  58 
By  statute  of,  slaves  pass  as  real 
estate,  and  an  executor  has  no  title 
in  or  power  over  a  slave,  specific* 
ly  devised,  unless  expressly  reserv- 
ed to  him.  37. 
The  word  **  increase**  in,  [See 
Increase.] 

Emancipation   by,  [See    Emanci* 
pation.] 

Nuncupative,  [ib.] 

Recorded — validity  of,  [See  FreC' 
dom.] 

Renunciation  of,  [See  Devise.] 
[See  Real  Estate.] 
Witness, 

Incapacity  of  slaves  to  be,  [See  Jn- 
c9pacity»] 

Incompetent,  [t6.] 

Subscribing,  [See  Gift.] 
Woman, 

Unmarried,— -gifts  verbal  of  slave, 
when  void  to,  [See  Gifts.] 
Spanish, — descendant     of,      [See 
JEmancipation.] 

White,  conviction  of  the  marriage 
of,  [See  White  Persons.] 
Writ,  [See  Homine  Replegiando,]  " 

Ykar,  Slaves  sold  for  a  time 
of,  [See  JSknaneipation.] 
Hiring  of  SlaTM  for,  [Sm  Hiring.] 
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The  borrower  must  return  this  item  on  or  before 
the  last  date  stamped  below.  If  another  user 
places  a  recall  forjdus  item,  the  borrower  will 
be  notified  of  the  need  for  an  earlier  return. 

Non-receipt  of  overdue  notices  does  not  exempt 
the  borrower  from  overdue  fines. 
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